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PREFACE  TO  CAJS^ADIAN  NOTES 


An  endeavour  has  been  made  to  include  in  the 
Canadian  Notes  a  statement  of  the  point  decided  in 
every  important  case  to  be  found  in  the  reports  and 
wherever  the  point  raised- vhji^^been  one  of  special 
importance  or  difficulty,  an  outline  of  the  reasoning 
has  been  given.  Several  cases  have  been  omitted  in 
which  the  point  raised  has  been  merely  the  applica- 
tion of  a  well  recognized  principle  to  circumstances 
of  no  special  complexity,  but  the  annotator  is  pretty 
confident  that  no  case  decided  in  any  court  in  Can- 
ada has  been  omitted  which  is  not  of  a  negligible 
character. 

B.  R. 

May,  1910. 


PREFACE   TO   THE   THIRD  EDITION. 


Since  the  second  edition  of  this  work  was  published,  the 
Sale  of  Goods  Act,  1893,  has  come  into  operation,  the  pro- 
visions of  which  statute  were  to  a  considerable  extent 
inspired  by  Lord  Blackburn's  book.  The  present  edition 
incorporates  those  provisions  in  so  far  as  they  are  relevant  to 
the  topics  discussed,  but  the  editors  do  not  pretend,  having 
regard  to  the  scope  of  the  Treatise,  to  present  a  detailed 
examination  of  the  Act ;  and  they  have  endeavoured  to  pre- 
serve the  original  design  of  the  book  by  making  the  provisions 
of  the  Act  to  a  large  extent  subsidiary  to  the  text. 

It  has  been  necessary  to  make  various  alterations  in  the 
text  and  to  add  a  considerable  number  of  cases,  but  with 
these  exceptions,  together  with  the  qualified  enlargement 
effected  by  His  Honour  Judge  Graham,  K.C.,  the  learned 
editor  of  the  second  edition,  viz.,  the  chapters  on  "Equitable 
Interests  and  Assignments,"  "  Damages,"  and  "  Interest," 
this  "matchless  treatise"  (as  a  learned  judge  has  described 
it)  remains  in  very  much  the  same  form  as  originally  written 
by  Lord  Blackburn.  The  present  editors  venture  to  hope 
that  among  students  and  practitioners  this  edition  will  be 
accorded  the  success  achieved  by  the  first  and  second 
editions. 

W.  N.  R. 

L.   C.  T. 

5,  Paper  Buildings, 
Temple. 

December,  1909. 


INTEODUCTION  TO   THl^^   FIRST  EDITION. 


It  is  often  of  much  importance  to.  determine  whether  a 
litigant  has  a  legal  property  in  the  subject-matter  of  dispute 
or  merely  a  right  of  action  against  a  person.  The  form  of 
the  remedy  very  frequently  depends  upon  the  answer  to  this 
question  ;  for  instance,  a  plaintiff  cannot  maintain  trover  or 
trespass  de  bonis  asportatis,  unless  he  has  a  right  to  the  posses- 
sion of  the  goods  which  are  the  subject  of  the  action  ;  neither 
can  a  vendor  of  goods  maintain  an  action  for  goods  bargained 
and  sold  unless  the  property  has  been  transferred  to  the  pur- 
chaser. And  not  only  may  the  technical  forms  of  action 
depend  upon  this,  but  sometimes  the  substantial  question 
itself  turns  upon  it ;  if  property  is  destroyed  either  by  pure 
accident  or  by  the  wrongful  act  of  a  party  who  is  unable  to 
pay  for  it,  the  loss  in  general  falls  upon  the  owner  of  the 
property ;  and  in  cases  of  insolvency,  a  creditor  who  has  a 
legal  or  equitable  right  to  a  thing  has  the  full  benefit  of  it, 
whilst  one  whose  claim  is  only  against  the  person  of  the 
debtor,  can  obtain  no  more  than  a  proportion  of  the  insolvent 
estate  along  with  the  other  creditors.  In  such  cases,  there- 
fore, it  is  commonly  one  of  the  most  important  inquiries 
whether  the  creditor  has  any  right  to  some  specific  property 
or  not. 

It  is  the  object  of  the  following  Treatise  to  investigate 
one  branch  of  this  important  subject,  viz.,  hoAv  the  legal 
interest  in  moveable  corporeal  property  is  affected  by  a  sale 
of  it. 

Eailway  shares,  stock,  &c.,  and  those  kinds  of   property 
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that  are  not  tangible  are  of  a  different  nature,  and  so  is  the 
property  in  the  materials  on  which  contracts  or  documents  of 
title  are  written,  which,  in  general,  is  considered  as  attached 
to  the  writing  on  them.  And  the  law  regulating  the  pro- 
perty in  ships  in  some  degree  differs  from  that  affecting  other 
moveable  property,  but  as  the  law  respecting  them  has  been 
treated  of  by  Lord  Tenterden,  in  his  Treatise  on  Shipping,  it 
is  not  intended  to  touch  upon  that  subject. 

But  subject  to  these  exceptions,  the  law  is  the  same  as 
regards  all  moveable  property,  whether  it  be  live  stock  or 
dead,  manufactured  goods  or  raw  material — in  short,  of  every- 
thing capable  of  touch  and  not  fixed  to  the  soil.  The  object 
of  this  Treatise,  as  already  stated,  is  to  discuss  how  far  the 
property  in  goods  is,  by  the  la^v  of  England,  affected  by  an 
agreement  concerning  the  sale  of  them. 

By  the  common  law  of  England,  no  peculiar  form  is 
required  to  give  validity,  to  a  contract  or  agreement.  It  is 
essential  that  there  be  a  mutual  assent  of  both  parties  as  to 
what  is  agreed  upon,  and  also  (unless  the  agreement  be  by 
deed)  that  there  be  a  consideration  for  the  engagement  of  the 
parties,  for  if  not,  the  agreement  is  merely  honorary  and  not 
enforced  by  the  law  ;  but  if  these  essential  circumstances  can 
be  shown  to  exist  the  common  law  is  satisfied.  The  agree- 
ment might,  at  common  law,  be  enforced,  if  the  mutual  assent 
of  the  parties  and  the  consideration  could  be  proved  by  any 
evidence.  But  by  statute  law,  no  contract  for  the  sale  of  any 
goods,  wares,  or  merchandize  for  the  price  of  10/.  or  upwards 
shall  be  allowed  to  be  good  except  there  be  evidence  of  a  par- 
ticular character.  When  this  evidence  exists  the  effect  of 
the  agreement  is  the  saiiie  as  it  would  have  been  at  common 
law. 

A  contract  concerning  the  sale  of  goods  may  be  defined  to 
be  a  mutual  agreement  between  the  owner  of  goods  and 
another,  that  the  property  in  the  goods  shall  for  some  price 
or  consideration  be  transferred  to  the  other,  at  such  a  time 
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and  in  such  a  manner  as  is  then  agreed.  If  the  consideration 
to  be  given  for  the  goods  is  not  rnonej^,  it  might  perhaps,  in 
popular  language,  rather  be  called  barter  than  sale,  but  the 
legal  effect  is  the  same  in  both  cases. 

Such  an  agreement  may  have  different  effects  in  law  upon 
the  ownership  of  the  goods  to  which  it  relates.  It  may  be  an 
agreement  perfectly  binding  on  the  parties  so  as  to  give  either 
of  them  a  remedy  against  the  person  and  general  estate  of  the 
other  for  any  default  in  fulfilling  his  part  of  the  agreement, 
but  having  no  effect  on  the  property  or  right  of  possession  in 
the  goods,  and  giving  the  proposed  purchaser  neither  the 
rights  nor  the  liabilities  of  the  proprietor  ;  so  that  he  has  no 
preferable  right  to  the  goods  themselves,  nor  any  means  of 
enforcing  his  demand  against  them  more  than  any  other 
creditor,  and  on  the  other  hand  he  is  not  liable  to  any  loss 
arising  from  the  destruction  or  injury  of  the  goods. 

Such  agreements  are  generally  called  "Executory  Agree- 
ments." 

Or  it  may  be  an  agreement  amounting  to  a  bai'gain  and 
sale  of  the  goods,  transferring  to  the  purchaser  the  general 
property  in  the  goods,  and  with  it  the  rights  and  liabilities 
attached  to  property,  so  that  the  purchaser  has  a  specific 
interest  in  the  goods  themselves,  of  which  he  may  avail  him- 
self, independently  of  his  remedy  against  the  vendor  on  the 
contract,  and  on  the  other  hand  making  him  liable  to  the 
general  risk  of  any  loss  befalling  the  goods.  Such  an  agree- 
ment is  sometimes  called  an  executed  sale,  but  it  is  more 
technically  called  "  a  bargain  and  sale  "  of  the  goods.  When 
goods  are  bargained  and  sold,  the  vendor,  if  unpaid,  still 
retains  certain  rights  over  the  goods  until  they  are  delivered. 

Such  being  the  outline  of  the  law,  there  are  different  points 
which  it  will  be  convenient  to  treat  of  separately,  viz.  :  — 

1st,  What  is  required  to  satisfy  the  provisions  of  the 
statute  law,  and  render  an  agreement  concerning  the  sale  of 
goods  capable  of  being  enforced. 
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2ndly,  What  agreements  amount  to  a  bargain  and  sale,  and 
what  are  but  executory. 

Srdly,  "What  are  the  rights  reserved  to  a  vendor  when  the 
general  property  is  transferred  to  the  purchaser,  but  before  it 
is  delivered  into  his  possession. 
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A   TREATISE 


CONTRACT    OF    SALE. 


PART    I. 

THE   EOURTH   SECTION    OP   THE    SALE   OP    GOODS   ACT. 

♦ 

CHAPTER  I. 

WHAT   AGREEMENTS    ARE   "WITHIN   IT. 

The  17th  section  of  29  Car.  2,  c.  3,  made  for  the  pre- 
vention of  frauds  and  perjuries,  commonly  called  the  Statute 
of  Frauds,  was  in  the  following  words  : — "And  be  it  enacted, 
"  that  from  and  after  the  said  four-and-twentieth  day  of 
"June  (a.d.  1677)  no  contract  for  the  sale  of  any  goods, 
"wares,  or  merchandizes,  for  the  price  of  10?.  or  upwards, 
"  shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
"part  of  the  goods  so  sold,  and  actually  receive  the  same, 
"or  give  something  in  earnest  to  bind  the  bargain,  or  in 
"  part  payment,  or  that  some  note  or  memorandum  in  writing 
"  of  the  said  bargain  be  made  and  signed  by  the  parties  to 
"be  charged  by  such  contract,  or  their  agents  thereunto 
"lawfully  authorized"  (a). 


(a)  The  fourtli  section  enacted  "  That  no  action  shall  be  brought  to  charge  any 
"  executor  or  administrator  upon  any  special  promise  to  answer  damages  out  of 
' '  his  own  estate  ;  or  whereby  to  charge  the  defendant  upon  any  special  promise 
"  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person ;  or  to  charge 
"any  person  upon  any  agreement  made  upon  consideration  of  marriage;  or 
"upon  any  contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any 
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The  4th  section  of  the  Sale  of  Goods  Act,  1893  (56  &  57 
Yict.  0.  71),  which  repealed  and  in  substance  re-enacted  the 
17th  section  of  the  Statute  of  Frauds,  provides  as  follows  :— 

"  (1.)  A  contract  for  the  sale  of  any  goods  of  the  value  of 
"  lOZ.  or  upwards  shall  not  be  enforceable  by  action  unless 
"  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
"  receive  the  same,  or  give  something  in  earnest  to  bind  the 
"  contract,  or  in  part  payment,  or  unless  some  note  or  memo- 
"  randum  in  writing  of  the  contract  be  made  and  signed  by  the 
"  party  to  be  charged  or  his  agent  in  that  behalf. 

"(2.)  The  provisions  of  this  section  apply  to  every  such 
"  contract,  notwithstanding  that  the  goods  maybe  intended  to 
"  be  delivered  at  some  future  time,  or  may  not  at  the  time  of 
"  such  contract  be  actually  made,  procured,  or  provided,  or  fit 
"  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the 
"  making  or  completing  thereof,  or  rendering  the  same  fit  for 
"  delivery. 

"  (3.)  There  is  an  acceptance  of  goods  within  the  meaning  of 
"  this  section  when  the  buyer  does  any  act  in  relation  to  the 
"goods  which  recognises  a  pre-existing  contract  of  sale 
"  whether  there  be  an  acceptance  in  performance  of  the 
' '  contract  or  not. 

"  (4.)  The  provisions  of  this  section  do  not  apply  to 
"Scotland." 

The  Sale  of  Goods  Act,  1893,  was  a  codifying  statute, 
which,  except  in  a  few  points  to  be  hereafter  noted,  made 
no  alteration  in  the  existing  law,  but  merely  gave  it  a  final 
and  definitive  expression.  That  being  so,  decisions  prior  to 
the  Act  are  still  of  value  as  indicating  and  illustrating  the 
principles  upon  which  the  codification  proceeded,  and  as 
explaining  the  application  of  the  various  sections  of  the  Act. 

Lord  Blackburn,  in  the  case  of  Maddison  v.  Alderson  (a),  in 


"  interest  in  or  concerning  them ;  or  upon  any  agreement  that  is  not  to  be  per- 
"  formed  within  the  space  of  one  year  from  the  making  thereof;  unless  the 
"agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
"note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
"  therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized." 
(a)  Maddison  v.  Alderson,  52  L.  J.  Q.  B.  749 ;  8  Ap.  Oa,  488.       See  also  the 
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1883,  said,  "  I  think  it  is  now  finally  settled  that  the  true 
"  construction  of  the  Statute  of  Frauds,  both  the  4th  and 
"  17th  sections,  is  not  to  render  the  contracts  within  them 
"  void,  still  less  illegal,  but  is  to  render  the  kind  of  evidence 
"required  indispensable  when  it  is  sought  to  enforce  the 
"  contract''  (a). 

This  important  section  is  applicable  to  every  sale  of 
tangible  moveable  property,  though  not  to  sales  of  shares  in 
a  company  or  other  intangible  property  (6). 

At  one  time  a  question  arose  under  the  17th  section  of 
the  Statute  of  Frauds  as  to  whether  public  sales  by  auction 
were  not  excepted  from  its  operation.  Conflicting  opinions 
were  expressed  by  Lord  Mansfield  in  Simon  v.  Motives  (c) 
and  Lord  EUenborough  in  Hinde  y.  Whitehouse[d),  but  the 
point  was  finally  decided  in  the  case  of  Kemvorthy  v. 
Sclio field  {&)  in  1824.  In  that  case  there  was  a  sale  by 
auction  of  goods  above  10^.  in  value,  and  the  requisites  of  the 
statute  were  not  complied  with.  The  King's  Bench  decided 
that  the  contract  could  not  be  enforced ;  this  decision  has 
always  been  acted  upon  (/). 

It  was  an  unsettled  point  whether  the  provisions  of  the 
Statute  of  Frauds  were  applicable  to  contracts  for  the  sale  of 
goods  which  were  at  the  time  of  the  contract  not  in  a  state 
capable  of  being  delivered  according  to  the  provisions  of  the 
contract :  more  recent  statutes  have  rendered  the  point  no 
longer  important,  but  it  may  be  worth  while  to  state  the 
difficulty. 

In   Towers  Y.  Osborne  {g),  in  1724,   Pratt,   C.  J.,  decided 

judgment  of  Brett,  L.  J.,  in  Britain  v.  Bvssiter,  in  1879,  48  L.  J.  Q.  B.  363  ;  11 
Q.  B.  D.  127. 

(a)  An  agreement  made  verbally  abroad,  and  good  there,  cannot  be  enforced 
here  if  it  fails  to  conform  with  the  Sale  of  Goods  Act,  Leroux  v.  Brown,  22 
L.  J.  0.  P.  1  ;  12  0.  B.  801,  in  1852.  But  very  considerable  doubt  was 
thrown  on  this  case  by  Willes,  J.,  in  Williams  v.  Wheeler,  8  0.  B.  N.  S.  299, 
in  1860. 

(6)  Humble  v.  Mitchell,  11  A.  &  B.  205. 

(c)  Simon  v.  Motivoa,  1  W.  Bl.  699 ;  S.  0.  3  Burr.  1921. 

(d)  Hinde  v.  Whiteho-use,  7  East,  558. 

(e)  Kenworthy  v.  Schofield,  2  B.  &  0.  945. 

(/)  See  also  Peirce  v.  Oorf  (1874),  43  L.  J.  Q.  B.  52  ;  L.  B.  9  Q.  B.  210. 
(ff)  Towers  v.  Osborne,  1  Strange,  506. 

B  2 


4  FORMALITIES   OF   THE   CONTRACT.  C^'^-  ^^ 

that  an  agreement  to  make  a  chariot  was  not  within  the 
statute,  which  he  said  related  only  to  contracts  in  which  the 
seller  was  to  deliver  the  goods  immediately. 

In  Clayton  v.  Andrews  (a),  in  1767,  the  King's  Bench  con- 
firmed this  case,  and  held  that  a  contract  to  deliver  wheat 
(then  unthrashed)  in  a  month  from  the  time  of  the  agreement 
was  not  within  the  statute. 

In  Groves  v.  Buck  (b),  in  1814,  the  King's  Bench  decided 
that  an  agreement  to  purchase  a  quantity  of  oak  pins,  not  yet 
cut  out  of  the  slab,  was  not  within  the  statute. 

The  principle  of  these  cases,  decided  by  great  Judges, 
including  Pratt,  C.  J.,  Lord  Mansfield,  and  Lord  Ellen- 
borough,  seems  to  have  been  either  that  the  word  "  bargain  " 
in  the  statute  must  be  taken  in  the  strict  technical  sense,  so  as 
to  exclude  all  executory  contracts  not  amounting  to  a  "  bargain 
"  and  sale,"  or  else  that,  as  the  statute  said  the  contract  was 
to  be  good  if  the  buyer  *'  accepted  and  actually  received  "  part 
of  the  goods,  it  could  only  be  meant  to  apply  to  contracts 
where  it  was  possible  to  accept  and  receive  part  of  the  goods. 
It  is  clear  that  the  buyer  could  neither  accept  nor  receive  the 
chariot  before  it  was  built,  the  corn  before  it  was  thrashed,  or 
the  oak  pins  before  they  were  cut  out. 

On  the  other  hand,  in  Rondeau  v.  TVyatt  (c),  in  1792,  the 
Court  of  Common  Pleas  decided,  after  taking  time  to  consider, 
that  a  contract  to  supply  goods  on  board  ship  was  within  the 
statute,  as  it  was  a  contract  for  a  sale,  though  a  future  one  ; 
and  in  Garbutt  v.  Watson  (d),  in  1822,  the  King's  Bench 
decided  the  same  point  where  the  goods  were  flour  yet  un- 
ground.  In  both  these  cases  the  Court  said  that  Towers  v. 
Osborne  (e)  might,  perhaps,  be  supported  as  being  a  contract, 
not  for  a  sale,  but  for  work,  labour,  and  materials ;  but  sub- 
sequently in  Jtldnson  v.  Bell  (/),  the  King's  Bench  held  that 


{a)  Clayton  v.  Andrews,  4  Burr.  2101. 
(i)  Oroves  v.  Buck,  3  M.  &  S.  178. 

(c)  Rondeau  v.  Wyatt,  2  H.  Bl.  63. 

(d)  Garbutt  v.  Watson,  5  B.  &  A.  613. 

(e)  Towers  v.  Osborne,  1  Strange,  506. 
(/)  Atkinson  v.  Bell,  8  B.  &  C.  277. 
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it  was  not  so.    In  Garbutt  v.  Watson  (a),  Clayton  v.  Aiidrews  (b) 
was  expressly  overruled. 

It  seems  impossible  to  reconcile  these  decisions,  but  the 
legislature  in  1828,  by  9  Geo.  4,  c.  14,  s.  7  (Lord  Tenterden's 
Act),  put  an  end  to  the  difficulty  by  enacting,  that  the  pro- 
visions of  the  Statute  of  Frauds  should  apply  to  agreements 
to  sell  as  well  as  to  [bargains  and]  sales,  and  the  7th  section 
of  Lord  Tenterden's  Act  is  substantially  incorporated  in 
section  4  (2)  of  the  Sale  of  Goods  Act. 

In  Harman  v.  Eeeve  (c),  in  1856,  Jervis,  C.  J.,  pointed 
out  that  in  9  Geo.  4  the  word  "  value  "  was  used,  instead  of 
the  word  "price,"  as  in  the  17th  section,  and  that  as  the 
statutes  must  be  construed  together,  the  17th  section  must  be 
read  as  if  it  contained  the  word  "  value,"  and  this  distinction 
is  maintained  in  section  4  (1)  of  the  Sale  of  Goods  Act. 

The  Sale  of  Goods  Act  (section  62)  defines  "goods"  as 
including  all  chattels  personal  other  than  things  in  action  and 
money  (and  in  Scotland  all  corporeal  moveables  except  money), 
emblements  (industrial  growing  crops)  and  things  attached  to 
or  forming  part  of  the  land  which  are  agreed  to  be  severed 
before  sale  or  under  the  contract  of  sale. 

Prior  to  the  Sale  of  Goods  Act  the  question  frequently 
arose  whether  a  contract  for  the  sale  of  fructus  naturales,  as 
distinct  from  fructus  industriales  or  emblements,  was  within 
the  17th  section  of  the  Statute  of  Frauds. 

It  seems  pretty  plain,  upon  principle,  that  an  agreement  to 
transfer  the  property  in  something  that  is  attached  to  the  soil 
at  the  time  of  the  agreement,  but  which  is  to  be  severed  from 
the  soil  and  converted  into  goods  before  the  property  is  to  be 
transferred,  is  an  agreement  for  the  sale  of  goods  within  the 
meaning  of  the  9  Geo.  4,  c,  14,  if  not  of  the  29  Car.  2,  c.  3. 
The  agreement  is,  that  the  thing  shall  be  rendered  into  goods 
and  then  in  that  state  sold ;  it  is  an  executory  agreement  for 
the  sale  of  goods,  not  existing  in  that  capacity  at  the  time  of 
the  contract.     And  when  the  agreement  is,  that  the  property 

(a)  Garbutt  v.  Watson,  5  B.  &  A.  613. 
(6)  Clayton  v.  Andrews,  4  Burr.  2101. 
(c)  Harman  v.  Jieeve,  25  L.  J.  0.  P.  257  ;  18  0.  B.  587. 
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is  to  be  transferred  before  the  thing  is  severed,  it  seems  clear 
enough,  that  it  is  not  a  contract  for  the  sale  of  goods,  it  is  a 
contract  for  a  sale,  but  the  thing  to  be  sold  is  not  goods.     If 
this  be  the  principle,  the  true  subject  of  inquiry  in  each  case 
is,  when  do  the  parties  intend  that  the  property  is  to  pass? 
if  the  things  perish  by  inevitable  accident  before  the  sever- 
ance, whom  do  they  mean  to  bear  the  loss  ?  for  in  general 
that  is  a  good  test  of  whether  they  intend  the  property  to 
pass  or  not ;  in  other  words,  if  the  contract  be  for  the  sale  of 
the  things  after  they  have  been  severed  from  the  land  so 
as  to  become  the  subject  of  larceny  at  common  law,  it  is,  at 
least,  since  the  9  Greo.  4,  c.  14,  a  contract  for  the  sale  of 
goods,  wares,  and  merchandizes,  within  the  17th  section  of 
the  Statute  of  Frauds.     If  the  contract  be  for  the  sale  of  the 
things  whilst  they  are  attached  to  the  soil  and  not  the  subject 
of  larceny  at  common  law,  it  is  a  contract  for  the  sale  of 
things,  crops,  fixtures,  emblements,  trees  or  minerals,  which 
may  or  may  not  be  an  interest  in  land  within  the  4th  section 
of  the  statute,  but  are  not  goods,  wares,  and  merchandizes 
within  the  17th  section.     But  the  Sale  of  Goods  Act  appears 
to  have  altered  the  law  to  this  extent,  that  so  long  as  the 
contract  provides  for  the  severance  from  the  soil  of  the  thing 
sold,  even  though  it  is  the  buyer  who  is  to  effect  the  sever- 
ance, or  the  property  has  passed  before  severance,  it  is  a 
contract  for  the  sale  of  goods  (a).    But  in  Lavery  v.  Pursell{b), 
in  1888,  Chitty,  J.,  held  that  a  sale  of  the  building  materials 
of  a  house,  to  be  taken  down  and  cleared  off  the  ground  by 
the  buyer  within  two  months,  was  within  the  4th  section  of 
the  Statute  of  Frauds.     In  Lee  v.  Gaskell  (c),  in  1876,  a  con- 
tract for  the  sale  of  unsevered  tenant's  fixtures  was  held  to  be 
within  neither  the  4th  section  nor  the  17  th  section  of  the 
Statute   of  Frauds,  but  if   the  fixtures   were  sold  for  the 
purpose  of  being  removed,  it  is  submitted  that  such  a  contract 
would  be  within  the  Sale  of  Goods  Act.      In  Morgan  v. 


(a)  Marshall  v.  Green  (1876),  40  L.  J.  0.  P.  153  ;  1  0.  P.  D.  35. 
(6)  Lavery  v.  Pursell,  67  L.  J.  Oh.  570  ;  39  Oh.  D.  508. 
(c)  Lee  V.  Gaskell,  45  L.  J.  Q.  B.  540  ;  1  Q.  B.  D,  700. 
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Rmsdl  d  Sons  (a),  in  1908,  it  was  held  that  an  agreement 
whereby  the  seller  sold  to  the  buyers  certain  slag  and 
cinders  which  had,  as  it  was  found  by  the  Court,  become  part 
of  the  soil  of  premises  of  which  the  seller  was  the  lessee, 
was  not  a  contract  for  the  sale  of  goods,  but  a  contract  to 
grant  an  interest  in  land. 

In  reviewing  the  authorities  under  the  older  statutes,  it  is 
of  some  importance  to  remark  how  the  question  arose  before 
the  Court,  and  whether  the  decision  turned  upon  the  legal 
effect  of  the  contract  proved  in  evidence,  or  upon  the  contract 
stated  in  the  pleadings,  for  some  misapprehensions  seem  to 
have  arisen  from  neglecting  this. 

The  first  case  that  is  generally  cited  on  the  subject  was 

Waddington  v.  Bristow  (b),  decided  by  the  Common  Pleas  in 

1801.     It  was  an  action  against  executors.     The  declaration 

was  that  the  defendant's  testator  was  possessed  of  land  on 

which  hops  were  then  growing  ;  that  the  plaintiffs  bargained 

for  and  agreed  to  buy,  and  the  testator  agreed  to  sell  all  the 

hops  then  growing,  to  be  delivered  in  pockets,  &c.     In  proof 

of  this  declaration  a  document  was  produced,  signed  by  both 

parties,  which  was  in  the  following  terms  : — "  Agreed  to  give 

"  the  undermentioned  gentlemen  at  the  rate  of  lOZ.  per  cwt. 

"  for  the  quantities  of  hops  as  attached  to  their  respective 

"  names,  to  be  in  pockets,  and  to  be  delivered  at  Whitstable. — 

"  Wm.  Francis  (the  testator),  about  23  acres."     This  paper 

was  not  stamped,  and  the  question  was  not  whether  it  came 

within  the  Statute  of  Frauds  or  not,  but  whether  it  came 

within  the  exemption  in  the  Stamp  Act  of  agreements  relating 

to  the  sale  of  goods,  wares,  and  merchandizes.     Lord  Alvanley 

thought  it  an  agreement  for  the  sale  of  goods,  and  something 

more,  viz.,  an  agreement  not  to  sell  the  produce  of  the  land  to 

any  one  else  before  it  was  severed.     Heath,  J.,  and  Eooke,  J  . 

thought  a  contract  for  the  sale  of  non-existing  goods  was  not 

within  the  exemption,  and  that  as  in  this  case  the  hops  did 

not  at  the  time  of  the  sale  exist  as  goods,  it  required  a  stamp 

Chambre,  J.,  thought  a  contract  for  the  sale  of  non-existing 

(a)  Morgan  v.  Russell  &  Sons,  [1909]  1  K.  B.  357. 
(i)   Waddington  v,  Bristow,  2  B.  &  P.  452. 
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goods  was  within  the  exemption  ;  he  seems  to  have  doubted 
whether  the  agreement  proved  was  not  within  the  exemption, 
but  he  agreed  with  Lord  Alvanley  that  the  agreement  declared 
upon  gave  the  purchaser  an  interest  in  the  produce  of  the 
vendor's  land.  It  seems  probable  that  Chambre,  J.,  would 
have  held  the  agreement  declared  on  within  the  4th  section 
of  the  Statute  of  Frauds,  but  it  seems  difficult  to  treat  this 
case  as  directly  deciding  anything,  and  Parke,  B.,  in  Eodwell 
V.  Phillips  (a),  threw  doubt  on  it. 

In  Croshy  v.  Wadsivorth  (h),  in  1805,  the  action  was  tres- 
pass to  the  plaintiff's  close,  growing  grass  and  hay.  The 
plaintiff  claimed  the  hay  under  a  parol  contract ;  Lord  Ellen- 
borough  expressed  an  opinion  that  it  could  not  be  an 
agreement  within  the  17th  section,  because  the  goods  did  not 
exist  as  such  at  the  time  of  the  contract ;  on  this  opinion  he 
afterwards  acted  in  Groves  v.  Buch  (c),  but  whatever  it  might 
be  then,  it  was  no  longer  law  after  Lord  Tenterden's  Act. 
But  the  judgment  of  the  Court  was  that  an  agreement  con- 
ferring an  exclusive  right  to  the  growing  grass  was  an  agree- 
ment for  an  interest  in  land.  It  may  be  observed  that  on 
these  pleadings  the  effect  of  the  agreement  was  not  material ; 
if  the  agreement  did  not  give  an  exclusive  right  to  the  grow- 
ing grass,  trespass  would  not  lie ;  if  it  did,  the  statute  applied : 
in  either  case  the  plaintiff  failed  {d). 

In  Scorell  v.  Boxall{e),  in  1827,  on  similar  pleadings,  the 
Exchequer  decided  the  same  point  the  same  way,  where  the 
subject-matter  of  the  action  was  growing  underwood. 

In  both  those  cases  the  Court  had  to  decide  upon  the  con- 
tract as  it  was  stated  on  the  pleadings ;  but  in  many  cases 
the  question  depended  on  the  legal  effect  of  the  contract 
proved,  and  it  became  necessary  to  inquire  into  the  state  in 
which  the  subject-matter  of  the  sale  was,  or  would  be,  at  the 
time  when  the  property  was  intended  to  pass.     In  general, 


(a)  Bodwell  v.  Phillips,  9  M.  &  W.  503. 

(i)  Crosby  v.  Wadsworth,  6  East,  602. 

(c)  Oroves  v.  Buch,  3  M.  &  S.  178. 

{d)  Oarrington  v.  Roots,  in  1837,  2  M.  &  W.  248. 

(e)  Scorell  v.  Boxall,  1  Y.  «&  J.  396. 
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■when  there  was  a  contract  for  the  sale  of  goods  in  a  state  not 

yet  fit  for  delivery,  it  was  considered  that  the  property  was 

not  intended  to  be  transferred  to  the  purchaser  until  the  seller 

had  done  all  that  he  was  bound  to  do  to  render  the  goods  fit 

for  delivery,  unless  a  contrary  intention   clearly  appeared 

{post,  page  184),  and  this  rule  applied  where  the  contract 

was  for  the  sale  of  things  not  yet  rendered  into  goods,  but 

which  were,  if  the  agreement  was  pursued,  to  be  rendered 

into  goods.     And  now,  by  the  Sale  of  Goods  Act,  1893, 

s.  4  (2),  the  provisions  of  the  section  apply  notwithstanding 

that   the   goods  may  be  intended  to  be  delivered  at  some 

future   time,  or  may  not  at  the   time  of   the  contract   be 

actually  made,  procured  or   provided,   or  fit  or   ready  for 

delivery,  or  some  act  may  be  requisite  for  the  making  or 

completing  thereof  or  rendering  the  same  fit  for  delivery. 

The  intention  of   the   parties  must  be  presumed  to  be  to 

transfer  the  property  in  the  things  when  in  a  deliverable 

state,  i.e.,  when  severed  from  the  soil,  if  that  was  to  be  done 

by  the  seller,  and  not  before.     There  is  no  doubt  on  the 

authorities  that  such  a  contract,  continuing  executory  till  the 

subject-matter  of  the  sale  was  converted  into  goods,  was  a 

contract  concerning  the  sale  of  goods,  and  not  a  contract  for 

the  sale  of  an  interest  in  land. 

Thus,  in  Sjnith  v.  Surman(a),  in  1829,  the  King's  Bench 
held  that  a  verbal  agreement  for  the  sale  of  timber  then 
growing,  and  to  be  cut  by  the  seller,  was  a  contract  for  the 
sale  of  goods  within  the  meaning  of  the  17th  section. 
Littledale,  J.,  said,  in  delivering  judgment,  "  The  impression 
"  on  my  mind  is  that  wherever  the  subject-matter  at  the 
"  time  of  the  completion  of  the  contract  is  goods,  wares,  and 
"merchandizes,  the  17th  section  attaches  upon  it,  although 
"  it  has  become  goods,  wares,  and  merchandizes  between  the 
"  time  of  making  and  completing  the  contract,  either  by  one 
"  of  the  parties  having  bestowed  his  work  and  labour  upon 
"  his  own  materials,  or  by  his  having  converted  a  portion  of 
"his  freehold  into  goods  and  chattels."     In  that  case  the 


(a)  Smith  v.  Surman,  9  B.  &  C.  561.     See  also  Teal  v.  Auty,  2  Brod.  &  B.  101. 
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timber  was  to  be  cut  by  tbe  sellers.  In  iVatts  v.  Friend  (a), 
in  1830,  the  plaintiff  agreed  to  supply  the  defendant  with 
turnip  seed :  the  defendant  was  to  sow  it  on  his  own  land, 
and  to  sell  the  seed  produced  to  the  plaintiff  at  a  guinea  a 
bushel.  There  turned  out  to  be  more  than  10/.  worth  of 
seed.  The  King's  Bench  held  that  this  contract  was  within 
the  17th  section.  In  Sainsbury  v.  Matthews  (b),  in  1838,  the 
Exchequer  held  that  a  contract  for  the  sale  of  potatoes  not 
yet  at  maturity,  at  so  much  per  sack,  to  be  dug  by  the 
buyer,  was  not  a  contract  passing  any  immediate  interest 
at  all,  but  a  contract  for  the  sale  of  goods  at  a  future  day. 
Parke,  B.,  said,  "  The  contract  gives  no  right  to  the  land ;  if 
"a  tempest  had  destroyed  the  crop  in  the  meantime,  and 
"  there  had  been  none  to  deliver,  the  loss  would  clearly  have 
"fallen  upon  the  defendant"  (the  seller).  "It  is  only  a 
"  contract  for  goods  to  be  sold  and  delivered."  The  contract 
was  for  the  sale  of  things  which  were  not  goods  at  the  time 
of  the  contract,  but  were  to  be  made  so  before  the  contract 
attached  upon  them  and  the  property  passed.  The  terms  of 
the  agreement  by  which  the  price  was  to  depend  on  the 
number  of  sacks  seem  to  be  in  this  case  important,  and  to 
make  the  distinction  between  it  and  the  following  cases : — 

In  ParJcer  v.  Staniland(c),  in  1809,  the  bargain  was  for 
the  crop  of  potatoes  in  the  ground  in  November,  and  the 
buyer  was  to  take  them  immediately ;  instead  of  taking 
them  immediately,  he  dug  and  removed  them  at  intervals, 
taking  the  last  about  Lady  Day,  by  which  time  they  were 
damaged  by  the  frost.  The  buyer  paid  for  all  the  potatoes 
he  had  taken  away,  but  refused  to  dig  up  or  take  away  the 
potatoes  in  a  part  of  the  field  where  they  were  destroyed  by 
frost.  The  seller  recovered  a  verdict  for  their  price.  No 
question  could  arise  upon  the  17th  section,  for  there  was  both 
a  part  payment  and  a  part  acceptance  and  receipt,  but  a 
rule  nisi  for  a  non-suit  was  granted  on  the  ground  that  the 
bargain  was  for  an  interest  in  land ;   no  point  seems  to  have 


(a)  Watts  V.  Friend,  10  B.  &  0.  446. 

(J)  Sainsbury  v.  Matthews,  4  M.  &  W.  343  ;  7  Dowl.  23. 

(c)  Parker  v.  StanVand,  11  East,  365. 
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been  made  about  the  risk  of  loss,  perhaps  because  it  was  con- 
sidered a  clear  thing  that  the  damage  arose  from  the  gross 
negligence  of  the  buyer,  who  should  have  dug  the  potatoes  up 
before  the  winter.  An  objection  to  the  form  of  action,  which 
would  probably  have  raised  the  same  point  in  another  shape, 
was  overruled,  because  not  taken  at  the  trial.  But  though 
the  fact  of  the  point  not  being  made  may  weaken  the  autho- 
rity of  the  case,  it  seems  that  Lord  Ellenborough  did  con- 
sider that  the  contract  gave  the  buyer  property  in  the 
potatoes  whilst  yet  unsevered  from  the  soil,  and  that  a 
property  in  them  was  not  an  interest  in  land,  "though," 
said  he,  "they  were  not  in  the  shape  of  personal  chattels, 
' '  as  not  being  severed  from  the  land,  so  that  larceny  might 
"  be  committed  of  them." 

In  the  very  same  week,  June  6th,  1809,  the  Common 
iPleas,  in  Emmerson  v.  Heelis  (a),  decided  the  reverse.  In 
that  case  there  was  a  sale  by  auction  of  a  growing  crop  of 
tui-nips,  to  be  dug  by  the  buyer,  for  a  price  less  than  101., 
so  that  no  question  could  arise  upon  the  17th  section.  There 
seems  to  have  been  no  express  agreement  as  to  when  they 
were  to  be  removed,  but  in  other  respects  the  contract  seems 
identical  with  that  in  Parker  v.  Staniland  (b) .  The  seller 
brought  an  action  against  the  buyer  for  not  taking  these 
turnips  away.  On  behalf  of  the  defendant  several  objections 
were  made,  which  were  satisfactorily  answered ;  but  a  great 
one  was,  that  it  was  a  contract  for  an  interest  in  land,  and 
that  the  only  memorandum  was  that  made  by  the  auctioneer 
at  the  sale,  and  that  the  signature  of  the  auctioneer  would 
not  bind  the  buyer.  The  Court,  after  argument  and 
taking  time  to  consider,  decided  that  it  was  an  interest  in 
land,  but  that  the  signature  of  the  auctioneer  was  binding. 
From  the  expressions  used,  it  appears  that  the  Court  thought 
the  buyer  took  an  interest  in  the  turnips  whilst  yet  in  the 
soil,  and  that  it  never  occurred  to  them  that  there  could  be 
any  difference  between  growing  turnips,  which  are  emblements, 


(a)  Emmerson  v.  Heelis,  2  Taunt.  38. 

(b)  Farker  v.  Staniland,  11  East,  365. 


12  FORMALITIES  OF  THE   CONTRACT. 


[Pt.  I. 


and  hops  and  growing  timber,  both  of  which  were  instanced 
by  the  Court. 

In  EodtvM  V.  Phillips  (a),  in  1842,  the  Exchequer  thought 
that  the  following  agreement:  "Thomas  Phillips  agrees  to 
"  sell  to  Mr.  Kodwell  the  crops  of  fruit  and  vegetables  of  the 
"  upper  portion  of  the  garden,  from  the  large  pear  trees,  for 
"the  sum  of  30Z.,  and  Lionel  Eodwell  agrees  to  buy  the 
"  same  at  the  aforesaid  price,  and  has  paid  11.  deposit,"  gave 
the  buyer  an  interest  in  the  fruit  before  severance  and 
was  an  interest  in  land,  and  consequently  required  a  stamp. 
The  buyer  was  to  gather  the  fruit.  Lord  Abinger,  C.  B., 
pointed  out  in  his  judgment  that  growing  fruit  would  not 
pass  to  an  executor,  but  to  the  heir.  The  pears,  in  this  case, 
were  neither  emblements  nor  fixtures,  but  part  of  the  freehold. 

The  distinction  between  these  cases,  in  which  the  property 
in  the  things  was  held  to  pass  before  they  were  severed  from 
the  soil,  and  Sainshury  v.  Mattheivs  (b),  is  precisely  the  same 
as  that  between  an  ordinary  [bargain  and]  sale,  and  the  case 
of  Simmons  v.  Swift  (c). 

As  the  parties  might  enter  in  fact  into  a  contract  giving  an 
interest  in  crops  whilst  still  unsevered,  it  was  desirable  to 
inquire  whether  such  a  contract  was  within  either  the  4th  or 
17th  sections  of  the  Statute  of  Frauds,  and  although  the 
doubt,  which  formerly  existed  as  to  whether  a  sale  of 
emblements  before  severance  constituted  a  sale  of  goods 
or  a  sale  of  an  interest  in  land,  has  now  been  resolved  by 
section  62  (1)  of  the  Sale  of  Goods  Act,  the  older  decisions 
on  the  question  are  still  of  interest. 

In  Warwick  v.  Bruce  (d),  in  1813,  in  which  the  contract 
declared  on  was  a  contract  for  the  sale  of  all  the  potatoes  then 
growing  on  certain  lands.  Lord  Ellenborough  overruled  an 
objection  that  the  contract  was  within  the  4th  section  of  the 
Statute  of  Frauds.  "  If,"  said  he,  "this  had  been  a  contract 
"  conferring  an  exclusive  right  to  the  land  for  a  time,  for  the 


(a)  Rodwell  v.  Phillips,  9  M.  &  W.  501. 

{h)  Sainshury  v.  Matthews,  4  M.  &  "W.  343  ;  7  Dowl.  23. 

(c)  Simmmis  v.  Swift,  5  B.  &  0.  857. 

{d)   Warwick  v.  Bruce,  2  M.  &  S.  205. 
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"  pxirpose  of  making  a  profit  of  its  growing  surface,  it  would 
"be  a  contract  for  the  sale  of  an  interest  in  land.  But  here 
'*  it  is  a  contract  for  the  sale  of  potatoes  at  so  much  an  acre. 
"  The  potatoes  are  the  subject-matter  of  sale,  and  whether  at 
"  the  time  of  the  sale  they  were  covered  with  earth  in  the 
"  field  or  in  a  box,  still  it  was  a  sale  of  a  mere  chattel."  It 
seems  pretty  clear  that  Lord  Ellenborough  thought  that 
growing  crops  were  not  part  of  the  land  within  the  4th 
section,  though  he  certainly  never  intimates  an  opinion  that 
they  were  goods  in  any  sense  of  the  word  before  severance. 

In  Evans  v.  Eoberts  (a),  in  1826,  the  agreement  was  for 
the  sale  of  a  cover  of  potatoes,  to  be  turned  up  by  the  seller 
at  the  price  of  61.  No  question  would  arise  under  the  17th 
section,  as  the  price  was  below  101.  ;  but  it  was  objected  that 
it  was  a  contract  for  the  sale  of  an  interest  in  land.  Holroyd, 
J.,  pointed  out  that  the  buyer  was  to  have  nothing  to  do 
with  the  potatoes  till  they  were  raised  ;  and,  moreover,  that 
the  seller  might  choose  which  cover  the  buyer  was  to 
have,  so  that  he  could  have  no  interest  in  any  specific  land ; 
but  though  both  these  propositions  seem  pretty  clear,  and 
either  of  them  would  have  disposed  of  the  case,  Bay  ley,  J., 
and  Littledale,  J.,  took  the  opportunity  of  giving  their 
opinions  on  the  law  at  some  length.  Bay  ley,  J.,  held  that 
emblements  and  fixtures  were  not  land  within  the  4th  section, 
and  expressly  dissented  from  the  opinion  in  Emmerson  v. 
Heelis  (b),  which  he  treated  as  a  dictum  not  necessary  for 
the  decision  of  the  case  (c).  Littledale,  J.,  at  some  length 
gave  an  opinion  that  land  in  the  4th  section  "meant  land 
"  taken  as  mere  land,  and  not  its  annual  growing  productions." 
This  opinion  is  in  accordance  with  what  appears  to  have  been 
Lord  EUenborough's ;  but  Bayley,  J".,  went  further,  and 
stated  that  growing  crops  were  mere  goods,  and  might  be 


(a)   Evans  v.  Boberts,  5  B.  &  0.  829. 

(i)  Emmerson  v.  Heelis,  2  Taunt.  38,  ante,  p.  11. 

(c)  This  was  a  misapprehension  of  the  learned  judge,  as  it  was  a  necessary- 
point  to  be  decided  before  tbe  point  on  which  the  judgment  was  given  could 
arise :  indeed,  the  whole  of  this  judgment  of  Bayley,  J.,  is  open  to  his  own 
observation ;  it  was  not  much  considered,  for  it  was  unnecessary  to  the  decision 
of  the  case  then  before  the  Court. 
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recovered  under  a  count  for  goods  [bargained  and]  sold,  and  he 
stated  less  distinctly,  that  a  contract  for  the  sale  of  them  was 
within  the  17th  section.  These  two  last  propositions  seem, 
however,  exceedingly  questionable,  and  no  authority  is  given 
for  either.  In  May  field  v.  Wadsley  (a),  an  outgoing  tenant 
was  allowed  to  keep  a  verdict  on  a  count  for  crops  [bargained 
and]  sold,  which  he  had  obtained  against  the  incoming  tenant, 
who  had  agreed  to  take  them  at  a  valuation ;  and  in  Hallen 
V.  Bunder {b),  in  1834,  the  Exchequer  held  that  counts  for 
fixtures,  [bargained  and]  sold,  were  sufficient.  But  in  the 
latter  case  it  was  expressly  decided,  that  an  agreement  for 
the  sale  of  fixtures  between  the  landlord  and  the  outgoing 
tenant  was  not  a  sale  of  goods,  either  within  the  Statute  of 
Frauds  or  the  meaning  of  a  count  for  goods  sold  and 
delivered  (c).  It  may  be  observed,  that  in  both  these  cases 
the  land  was  to  pass  to  the  buyer,  and  the  agreement  was 
rather  an  abandonment  of  the  seller's  right  to  diminish  the 
value  of  the  land,  than  a  sale  of  anything ;  but  it  seems 
difficult  to  make  that  consistent  with  the  opinion  of  Bayley,  J., 
in  Evans  v.  Roberts  (d) :  if  a  contract  for  a  sale  of  crops  or 
fixtures  to  one  who  takes  the  soil  is  only  an  abandonment  of 
a  right  to  sever  them,  it  seems  to  follow  that  a  sale  of  them 
in  their  unsevered  state  to  one  who  does  not  take  the  soil,  is 
only  a  transfer  of  the  right  to  sever  them. 

The  next  case  on  the  subject  was  Jones  v.  Flint  (e),  in 
1839.  There  crops  were  sold  by  parol,  and  it  was  agreed 
that  the  seller's  cattle  should  run  with  the  buyer's  in  the 
after-grass.  There  had  been  part  payment.  The  declara- 
tion was  for  crops  bargained,  sold  and  caiTied  away.  The 
Court  held,  that  it  was  clear  that  the  crops  were  not  an 
interest  in  land,  and  they  considered  the  agreement  about 
the  after-grass  to  amount  to  an  agreement  that  the  buyer's 
cattle  should  eat  the  seller's  grass  :  not  that  the  grass  should 


(a)  Mayfield  v.  Wadsley,  3  B.  &  0.  357. 

(J)  Hallen  v.  Runder,  1  0.,  M.  &  E.  267. 

(c)  This  case  was  followed  in  Lee  v.  Gaskell,  in  1876,  45  L.  J.  Q.  B.  540; 

{d)  Evans  v.  Roberts,  5  B.  &  0.  829. 
(e)  Jones  \.  Flint,  10  A.  &  E.  754. 
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become  the  buyer's  and  the  seller's  cattle  eat  it.  They 
held,  therefore,  that  there  was  no  contract  for  the  sale  of  an 
interest  in  land  within  the  4th  section.  Ko  question  arose 
about  its  being  a  sale  of  goods  within  the  17th  section,  as 
the  part  payment  put  an  end  to  any  objection  upon  that 
ground  (a). 

The  next  case  on  the  question  whether  the  contract  gave 

an  interest  in  land  within  the  meaning  of  the  4th  section  was 

Marshall  v.  Green(h),  in  1875,  where  most  of  the  authorities 

were    considered,    and   Brett,    J".,   laid   down   certain    tests 

based  upon  Sir  E.  V.  Williams's  note  to  Biippa  v.  Mayo,  in 

the  last  edition  of  Williams'  Saunders,  p.   395.     He  said, 

"  That    note    gives   certain   tests   as   applicable    to    parti- 

"■  cular  cases.     Where  the    subject-matter  of   the   contract 

"  is   growing  in  the  land  at  the  time  of  the  sale,  then  if 

"  by  the  contract  the  thing  sold  is  to  be  delivered  at  once 

"  by  the  seller  the  case   is   not   within   the   section    (4thj. 

"  Another  case  is  where,  although  the  thing  may  have  to 

"  remain  in  the  ground  some  time,  it  is  to  be  delivered  by 

"  the  seller  finally,  and  the  purchaser  is  to  have  nothing  to 

"  do  with  it  until  it  is  severed,  and  that  case  also  is  not 

"  within  the  section.     Then  there  comes  the  class  of  cases 

"  where  the  purchaser  is  to  take  the  thing  away  himseK.     In 

"  such  a  case  where  the  things  are  fructiis  industriales,  then, 

"  although  they  are  still  to  derive  benefit  from  the  land  after 

"  the  sale  in  order  to  become  fit  for  delivery,  nevertheless  it 

"  is  merely  a  sale  of  goods,  and  not  within  the  section.     If 

"  they  are  not  fructus  industriales,  then  the  question  seems 

"to  be  whether  it  can  be  gathered  from  the  contract  that 

"  they  are  intended  to  remain  in  the  land  for  the  advantage 

"  of  the  purchaser,  and  are  to  derive  benefit  from  so  remain- 

*'  ing;  then  part  of  the  subject-matter  of  the  contract  is  the 

"  interest  in  land,  and  the  case  is  within  the  section.     But  if 

"  the  thing,  not  heiag  fructus  industriales,  is  to  be  delivered 

"  immediately,  whether  the  seller  is  to  deliver  it  or  the  buyer 


(a)  Of.  Washhourn  v.  Burrows,  in  1847,  16  L.  J.  Ex.  266  ;  1  Ex.  107. 
(6)  Marshall  v.  Green,  io  L.  J.  0.  P.  153 ;  1  0.  P.  D.  35. 
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"  is  to  enter  and  take  it  himself,  then  the  buyer  is  to  derive 
"  no  benefit  from  the  land,  and  consequently  the  contract  is 
"  not  for  an  interest  in  the  land,  but  relates  solely  to  the 
"  thing  sold  itself." 

In  Lavenj  v.  Fursell,  in  1888  (a),  the  last  case  on  theques- 
tion,  where  there  was  a  sale  of  the  building  materials  of  a 
house,  and  it  was  agreed  that  these  were  to  be  taken  down 
and  cleared  ofi  the  ground  in  two  months,  it  was  held 
that  there  was  a  sale  within  the  4th  section  of  the  Statute  of 
Frauds.  In  that  ease,  Marshall  t.  Green  (b)  was  considered, 
and  distinguished  on  the  ground  that  the  judgment  proceeded 
on  the  basis  that  the  contract  was  not  for  an  interest  in  land, 
biit  related  solely  to  the  thing  sold  itself.  It  is  to  be  observed 
that  the  Sale  of  Goods  Act,  1893,  s.  62,  includes  in  the 
definition  of  "  goods  "  "  things  attached  to  or  forming  part  of 
"  the  land  which  are  agreed  to  be  severed  before  sale  or  under 
"  the  contract  of  sale,"  and  thereby  sanctions  the  conversion, 
by  agreement  of  the  parties,  of  a  hereditament  into  chattels, 
which  Chitty,  J.,  in  Lavery  v.  Pursell  (a),  declined  to  accept ; 
and  it  is  submitted  that  in  this  respect  the  Act  has  made  a 
change  in  the  law. 

In  the  cases  in  the  note  (c)  the  question  was  whether  that 
which  had  been  contracted  for  was  goods,  or  work  and  labour. 
The  importance  of  this  is  very  much  less  now  than  it  was 
when  strict  forms  of  pleading  were  in  use. 

(a)  Lavery  v.  Pursell,  57  L.  J.  Oh.  570 ;  39  Oh.  D.  508. 

(6)  Marshall  v.  Oreen,  uhi  sup. 

(c)  Atkinson  v.  Bell,  in  1828,  8  B.  &  C.  277  ;  Grafton  v.  Armitage,  in  1845,  16 
L.  J.  0.  P.  20 ;  2  0.  B.  336 ;  Clark  v.  Bulmer,  in  1843,  11  M.  &  W.  243  ;  Clay 
V.  Yates,  in  1856,  25  L.  J.  Ex.  237  ;  1  H.  &  N.  73  ;  Lee  v.  Griffin,  in  1861,  30 
L.  J.  Q.  B.  252 ;  1  B.  &  S.  272, 
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What  contracts  are  within  the  llth  section  of  the  Statute 
of  Frauds?  Growing  crops,  grass,  trees,  etc.  The  earliest 
Canadian  case  in  wbioh.  >a  question  was  raised  as  to 
growing  crops  is  that  of  Haydon  v.  Crawford,  3  0.  S. 
583,  (1834).  In  this  case  Robinson,  C.J.,  after  citing  the 
English  cases,  expressed  tihe  opinion  that  the  sale  of  a  crop 
of  com  ready  for  the  harvest  was  the  sale  of  a  mere  chattel 
and  did  not  require  a  writing  to  make  the  alienation  of  it 
legal.  Macaulay,  J.,  treated  it  as  an  open  question  whether 
the  sale  was  noit  within  the  Sta/tute  of  Frauds  as  an  interest 
in  land.  The  question  cannot  be  considered  open  to  doubt 
in  view  of  the  oases  cited  in  the  text.  The  sale  of  a  growing 
crop,  whether  the  property  is  to  pass  before  or  after  sever- 
ance, is  not  an  agreement  for  an  interest  in*  land,  and  it  is 
hardly  to  be  doubted  that  it  is  within  the  terms  of  the 
statute  as  a  sale"  of  goods,  wares  or  merchandizes.  The  case 
of  fructus  naturales,  such  as  trees  and  grass,  has  been 
considered  in  the  cases  which  follow. 

Where  the  contract  relates  to  growing  trees  the  principle 
that  could  be  stated  with  certainty  before  the  decision  in 
Marshall  v.  Green,  L.R.  1,  C.P.D.  35,  was  that  if  the  pro- 
per'ty  was  to  pass  after  they  were  severed  from  the  soil 
they  were  goods  within  the  meaning  of  the  seventeenth 
section  of  the  Statute  of  Frauds,  but  if  the  property  was  to 
pass  before  severance  from  the  soil  they  were  an  interest 
in  land.  This  was  true  not  only  of  trees,  but,  as  stated  in 
the  text,  of  grass  and  fruit  on  trees,  which  are  called  fruc- 
tus naturales.  The  decision  in  Marshall  v.  Green,  L.R.  1, 
C.P.D.  35,  threw  the  matter  into  a  state  of  confusion,  which 
has  been  partially  remedied  by  the  later  case  of  Lavery  v. 
Purcell.  In  the  meantime,  the  Canadian  case  of  Summers  v. 
Cooh,  28  Grant,  Ch.,  179,  occurred  in  the  Court  of  Chancery 
of  Ontario.  The  purchasers  agreed  to  buy  all  the  mer- 
chantable white  and  red  pine  timber  suitable  for  their 
purpose  standing,  lying  or  being  on  certain  premises  owned 
by  the  vendor,  for  the  price  or  sum  of  six  hundred  dollars, 
payable  four  hundred  dollars  'on  date  of  agreement,  and 
the  balance  in  one  year,  with  a  provision  that  the  timber 
should  be  cut  and  removed  off  the  lands  on  or  before  a 
date  eigiht  years  later  than  that  of  the  agreement.  Blake, 
V.C.,  distinguijshd  the  case  of  Smith  v.  Surman,  5  B.  &  C. 
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561,  as  a  case  in  whicii  the  sale  was  of  timber  when  cut  down 
and  severed  lat  so  much  per  foot,  and  was  therefore  not  a 
contract  for  lands  or  any  interest  therein.  Commenting  on 
Marshall  v.  Green,  he  says:  "  I  think  we  have  in  this  case 
' '  an  unfortunate  extension  of  the  intelligible  rule  that 
' '  growing  irees  are  an  interest  in  land,  and  that  a  contract 
"  in  respect  of  them  falls  within  the  same  rules  as  a  con- 
' '  tract  in  respect  of  land,  and  that  it  is  to  be  regretted 
"  that  this  question  is  left  to  depend  upon  the  length  of 
"  time  the  party  has  to  remove  the  property  purchased. 
"  But  be  this  as  it  may,  Marshall,  y.  Green  would  have  to  be 
' '  almost  indefinitely  extended  if  the  clause  '  the  trees  to  be 
"  '  got  away  as  soon  as  possible  '  "  (which  were  the  words 
of  the  agreement  in  Marshall  v.  Green)  "  be  enlarged  so 
"  as  to  cover  a  possible  period  of  eight  years."  l^roudfoot, 
V.C,  who  delivered  a  dissenting  opinion,  referred  to 
Marshall  v.  Green,  L.E.  1,  C.P.D.  35,  without  the  disap- 
proval implied  in  Vice-Chancellor  Blake's  remarks,  and 
stated  the  rule  deducible  from  the  cases  to  be  that  if  the 
trees  were  purchased  for  'the  timber  as  they  stood,  and  not 
with  the  intention  of  allowing  them  to  increase  in  size  and 
become  more  valuable  from  remaining  in  the  soil,  they  are 
to  be  considered  chattels.  This  was  the  criterion  applied 
in  Marshall  v.  Green,  which  was  acknowledged  to  be  un- 
satisfactory by  Coleridge,  C.J.,  who  adopted  it.  It  is 
certainly  not  so  easy  to  apply  as  the  principle  that  the 
sale  of  a  tree  is  an  agreemeoit  concerning  an  interest  in 
land  if  it  is  the  intention  that  the  property  should  pass 
before  severance  and  an  agreement  for  the  sale  of  goods 
if  the  property  is  not  to  pass  until  after  severance  from  the 
soil. 

Sale  of  the  right  to  cut  standing  timber  in  Quebec  has  no 
effect  on  title  to  land.  In  Laurentide  Paper  Co.  v.  Alex- 
ander Baptiste,  41  S.  C.  R.  105,  it  was  held  that  a  deed  of 
sale  of  the  right  during  twenty  years  to  cut  and  remove 
standing  timber,  with  permission  to  make  and  construct 
such  roads  and  buildings  as  might  be  necessary  for  that 
purpose,  did  not  affect  the  title  to  the  land  on  which  the 
trees  were  growing,  but  merely  conveyed  a  personal  right 
to  the  timber  as  and  when  cut  under  the  license.  The  regis- 
tration of  such  a  deed  in  conformity  with  the  provisions  of 
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the  Civil  Code  of  Lower  Canada,  respecting  the  registration 
of  real  rights  was  unnecessary,  and  if  effected  could  not 
operate  to  secure  to  the  vendee  any  right  of  priority  of 
title  in  or  to  the  timber  as  against  a  subsequent  purchaser 
of  the  lands. 

The  case  of  Watkins  v.  Perkins,  Q.  E.  16,  K.  B.  471,  was 
distinguished  by  the  Chief  Justice  because  in  that  case  the 
question  was  as  to  the  rights  of  the  holder  of  a  timber 
license  with  respect  to  timber  cut  in  trespass  on  limits 
bought  from  the  Crown,  which  rights  were  settled  by  a 
special  provision  of  the  statute  regulating  the  sale  and 
management  of  Crown  Lands,  under  which  the  limits  were 
bought. 

Are  fixtures  an  interest  in  land  or  goods,  wares  and  mer- 
chandise? The  case  of  Hallen  v.  Runder,  1  C.  M.  &  E.  266 
(1834),  decided  that  a  tenant  who  had  agreed  to  sell  to  his 
landlord  at  a  valuation  the  fixtures  whidh  he  had  a  right 
to  remove  at  the  end  of  his  tenancy  could  not  sue  for  goods 
sold  and  delivered,  but  could  sue  for  fixtures  bargained  and 
sold.  They  seem  to  have  been  put  by  this  case  in  the 
category  with  fructus  industriales,  which  even  where  the 
property  paJsses  before  severance  are  not  an  interest  in 
land.  But  the  later  oaise  of  Lee  v.  Gaskell,  1  Q.  B.  D.  700 
(1876),  decides  that  they  are  not  goods,  wares  and  mer- 
chandise within  the  17th  section  of  the  Statute  of  Frauds. 
The  tenant  in  this  case  had  become  bankrupt,  and  the  trus- 
tee in  bankruptcy  had  sold  the  fixtures  to  the  plaintiff,  who 
sold  them  to  the  defendant,  the  landlord.  Cockburn,  C.J., 
said:  "  Fixtures,  althoug'h  they  may  be  removable  during 
"  the  tenancy,  as  long  as  they  remain  unsevered  are  part 
"  of  the  freehold,  and  you  cannot  dispose  of  them  to  the 
"  landlord  or  anyone  else  as  goods  and  chattels,  because 
"  they  are  not  severed  from  the  freehold  so  as  to  become 
"  goods  and  chattels."  The  result  of  these  cases  is  stated 
in  the  headnote  to  the  later  case,  "  that  the  sale  was  not 
' '  within  section  4  of  the  Statute  of  Frauds,  as  the  sale  of 
"  an  interest  in  land,  nor  within  section  17  as  the  sale  of 
' '  goods  and  chattels. ' ' 

The  Canadian  cases  on  the  subject  deal  for  the  most  part 
with  the  question  as  to  the  right  to  take  su<3h  property 
under  fieri  facias.    In  Walton  et  al.  v.  Jarvis,  13  U.  C.  Q.  B. 
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616  (1856),  ibowever,  the  question  was  raised  as  to  the 
application  of  the  Staitute  of  Frauds.  An  engine  and  boiler 
had  been  in  a  saw-mill  which  was  burned  down  and  re- 
mained there  set  in  bricks  and  bolted  to  timbers  let  into 
the  ground.  The  sheriff  offered  them  for  sale,  which  was 
held  to  be  clearly  illegal,  as  they  were  then  fixed  to  the 
freehold  and  could  not  be  taken  as  chattels.  On  the  return 
day  of  the  writ  the  debtor  sold  them  verbally  to  the  plain- 
tiff, who  detached  them  from  the  mill  and  removed  them 
to  another  place.  Robinson,  C.J.,  stated  the  question 
whether  whUe  the  things  stood  there  attached  to  the  free- 
hold it  was  competent  to  the  owner  of  the  fee  to  make  a 
verbal  sale  of  them  or  whether  the  fourth  section  of  the 
Statute  of  Frauds  would  apply,  and  said:  "  My  personal 
"  impression  is,  that  the  fourth  section  of  the  Statute  of 
"  Frauds  does  not  apply  to  anything  of  this  nature  affixed 
' '  to  the  soil,  but  deriving  no  nourishment  from  it,  like  trees 
' '  or  grass  growing ;  but  the  sale  of  such  things  so  situated 
' '  would  effect  nothing  more,  while  they  continued  lattached, 
"  than  a  license  to  enter  upon  the  land  and  detach  them 
"  from  it,  and  as  soo;i  as  they  were  detached  they  became 
"  chattels,"  etc. 

There  are  two  cases  in  the  Supreme  Court  of  Canada 
which  raise  the  question  as  to  the  right  of  the  sheriff  to 
seize  and  sell  under  fieri  facias,  but  do  not  bear  directly 
on  the  question  as  to  the  application  of  the  Statute  of 
Frauds.  They  are  La  Banque  d'Hochelaga  v.  The  Water- 
ous  Engine  Worhs,  27  S.  C.  E.  406  (1897),  and  Liscombe 
Falls  Gold  Mining  Co.  v.  Bishop,  35  S.  C.  R.  539  (1904). 

Stamp  mill  is  a  chattel,  or  at  least,  a  trade  fixture.  Where 
a  licensee  of  mining  areas  from  the  Crown  under  the  Nova 
Scotia  Mining  law  erects  a  stamp  mill  on  the  wild  lands  of 
the  Crown  for  the  purpose  of  testing  ores  all  the  various 
parts  of  the  mill  being  placed  in  position  resting  upon  the 
land  by  their  own  weight  or  steadied  by  bolts  so  that  the 
whole  installation  could  be  remioved  without  injury  to  the 
freehold,  the  mill  is  a  chattel  or,  at  any  rate,  a  trade  fixture, 
removable  by  the  licensee  during  his  license  or  lease,  and 
is  consequently  subject  to  seizure  under  execution.  Lis- 
combe Falls  V.  Bishop,  35  S.  C.  R.  539. 
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Expenses  of  removing  fixtures  recoverable  by  purchaser. 
In  Wilson  et  al.  v.  Mason,  38  U.  C.  Q.  B.  14,  the  -purcliasers 
had  bought  two  distillery  plants,  part  of  which  was  fixed  to 
the  distillery  building.  In  order  to  obtain  possession  of  this 
it  was  found  necessary  to  incur  expenses  in  removing  the 
part  so  affixed.  Plaintiffs  were  held  entitled  to  recovef  the 
amount  so  expended  as  money  paid. 

Contract  to  furnish  a  tombstone  and  put  it  up  at  a  grave 
is  a  sale  of  goods.  This  was  decided  in  Wolfenden  et  al 
V.  Wilson,  33  U.  C.  Q.  B.  442  (1873),  on  the  authority  of  Lee 
V  Griffin,  Eobinson,  C.J.,  saying:  "The  fact  that  the  seller 
"  may  have  agreed  to  place  it  in  a  particular  graveyard  or 
"  particular  part  of  the  cemetery  would  not  make  it  any 
"  the  less  a  chattel.  The  sale  of  a  pump  would  be  the  sale 
"  of  a  chattel,  though  the  seller  had  agreed  to  place  it  in 
"  position  on  the  grounds  of  the  purchaser.  The  purchase 
"  of  a  steam  engine  would  be  the  purchase  of  a  chattel, 
"  though  the  seller  might  agree  to  fit  it  up." 

Sale  by  a  sheriff  or  his  bailiff  is  within  the  Statute  of 
Frauds.  In  Flintoft  v.  Elmore,  18  U.  C.  C.  P.  274  (1868), 
Eichards,  C.J.,  said :  "  If  a  sale  by  an  auctioneer  comes  with- 
"  in  the  section,  I  do  not  see  any  good  reason  for  holding 
' '  that  the  sale  by  the  sheriff  should  not ;  the  reason  for  the 
"  statute  applying  would  hold  good  as  much  in  one  case 
' '  as  the  other.  If  the  sheriff  is  allowed  to  sue  for  the  price 
"  of  goods  sold  by  him,  he  and  his  bailiff  have  as  much 
' '  interest  in  a  sale  as  an  auctioneer  has  when  he  sells  and 
"  has  to  sue  in  his  own  name.  I  see  no  good  reason  for 
"  creating  a  distinction  between  the  two  kinds  of  sale." 
The  point  had  been  decided  in  the  same  way  in  the  Common 
Pleas  in  Mingaye  v.  Corbett,  14  U.  C.  C.  P.  557  (1864),  in 
which  it  was  held  that  ' '  a  sale  of  goods  and  chattels  by  a 
"  sheriff  under  a  writ  of  execution  comes  within  the  17th 
"  section  of  the  Statute  of  Frauds  and  requires  a  memoran- 
"  dum  in  writing  or  a  delivery  of  the  goods  sold  to  bind  the 
"  sale." 

Is  an  agreement  by  insolvent  purchaser  after  property 
has  passed  to  hold  goods  for  vendor  within  the  statutel 
A  difficult  question  arose  in  the  case  of  Brassert  v.  McEwen, 
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10  0.  E.  179,  in  which  gioods  were  sold  by  the  plaintiff  to 
McClung,  Briggs  &  Co.,  in  Toronto.    Before  the  notice  was 
given  which  would  stop  the  goods  in    transitu,    the    pur- 
chasers had  paid  the  freight  and  duty  and  removed  the 
goods  to  their  own  warehouse.    But  negotiations  took  place 
between  the  plaintiff  and  the  purchasers  which  resulted  in 
a  verbal  agreement  by  the  latter  to  hold  the  goods  subject 
to  the  plaintiff's  orders,  and  the  purchasers  on  a  later 
day  wrote  plaintiffs '  agent  to  the  same  effect.    The  question 
arose  whether  this  agreement  was  within  the  Statute  of 
Frauds.     Cameron,  C.J.,  seems  to  have  held  that  it  was, 
and  this  is  apparently  the  decision  of  the  court,  but  the 
learned  Chief  Justice  says :  "  In  arriving  at  this  conclusion 
'  I  cannot  say  that  my  mind  has  been  free  from  doubt  as 
'  to  whether  the  transaction  is  within  the  17th  section  of 
'  the  statute  or  not.    As  a  resale  it  would  clearly  be  so. 
'  But,  though  clearly  the  goods  were  in  possession  of  Mc- 
'  Clung,  Brigg's  &  Co.,  it  does  not  seem  so  plain  that  parties 
'  situated  as  the  plaintiff  and  McClung,  Briggs  &  Co.  were, 
'  the  latter  could  not  be  allowed  to  say,  undep  the  circum- 
'  stances,  '  We  do  not  wish  to  keep  your  goods ;  we  cannot 
'  '  pay  for  them,  and  wish  you  to  take  them  back,'  and 
'  plaintiff  assenting  thereto,  why  from  the  time  of  such 
'  assent  the  former  should  not  be  deemed  and  treated  as 
'  bailees  of  the  goods,   holding   them   for   the   plaintiff's 
'  benefit,  without  violating    the    said    provisions    of    the 
'  Statute  of  Frauds." 

Compare  Mason  v.  Redpath,  39  U.  C.  Q.  B.  157,  where  it 
was  (held  that  the  goods  had  not  passed  to  the  purchaser 
and  the  contract  for  sale  could  be  rescinded. 

Sale  distinguished  from  contract  for  work  and  labor. 
Contract  to  put  up  a  building.  As  stated  in  the  text,  p.  16, 
the  importance .  of  this  distinction  is  very  much  less  now 
than  it  was  when  strict  forms  of  pleading  were  in  use.  But 
the  distinction  is  still  of  importance  in  determining  whether 
a  given  contract  is  within  the  Statute  of  Frauds  or  not. 
Different  criteria  have  been  made  use  of  for  this  purpose. 
The  test  applied  by  Pollock,  C.B.,  in  Clay  v.  Yates,  1  H.  &  N. 
77,  was  "  whether  the  work  was  the  essence  of  the  contract 
"  or  whether  it  was  the  materials  supplied."     This  test 
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was  distinctly  rejected  by  the  Court  in  Lee  v.  Griffin 
1  B.  &  S.  272,  whioh  'has  settled  the  law.  No  matter  what 
relative  value  the  work  and  labor  may  have  as  compared 
to  the  materials  used,  the  contract  is  one  for  the  sale  of 
goods  if  the  work  and  labor  are  to  result  in  the  transfer  of 
the  property  in  a  chattel  from  one  to  another. 

In  a  case  in  Manitoba,  Ross  v.  Doyle,  4  Man.  434,  the 
contract  was  to  put  up  a  building  with  frame  for  tent 
"  according  to  plan  for  $500."  It  was  held  that,  although 
the  circumstances  might  tend  to  support  the  view  that  the 
contract  was  for  work  and  labor,  yet  the  plaintiff  having, 
without  the  defendant's  sanction,  pulled  down  and  carried 
away  the  building  he  could  not  be  heard  to  say  that  it  was 
not  the  sale  of  a  chattel,  the  property  in  which  had  passed 
to  the  defendant. 

Sale  distinguished  from  bailment.  Grain  stored  in 
elevator  mixed  with  that  of  others.  In  Lawlor  v.  Nicol, 
12  Man.  224,  it  was  held  that  where  wheat  or  other  merchan- 
dise was  received  in.  a  warehouse  or  elevator  nominally 
on  storage  for  the  person  delivering  it,  but  on  sudh  terms 
that  the  identical  goods  were  so  mixed  up  with  others  that 
they  could  not  be  returned,  and  the  well  understood  course 
of  the  business  was  that,  unless  a  price  was  agreed  on,  the 
party  delivering  the  goods  could  only  require  an  equivalent 
amount  of  the  same  kind  and  quality  to  be  accounted  for 
to  him,  the  contract  between  the  parties  was  really  one 
of  sale  and  not  of  bailment,  whether  the  vendor  was  to 
receive  the  price  in  money  or  an  equal  quantity  of  goods, 
or  had  an  option  to  do  either,  as  the  property  in  the  goods 
had  passed  to  the  warehouse  man.  "  In  such  a  case  the 
Statute  of  Frauds  offered  no  bar  to  the  recovery  of  the 
price  or  value  of  the  goods  so  stored  in  case  the  warehouse 
man  denied  receipt  of  the  same." 

This  case  follows  a  case  reported  in  6  Moore.  P.  C.  N.  S. 
341.  Dr.  Bennett  says  that  this  principle  is  adopted 
in  the  United  States,  and  that  Indiana  is  entitled  to 
the  credit  of  having  first  applied  it  to  the  case  of  a  miller 
in  Ewing  v.  French,  1  Blackf.  354  (1825).  There  the  plain- 
tiff delivered  Wheat  to  a  miller  to  be  exchanged  for  flour. 
The  wheat  was  mixed  by  the  miller  with  his  common  stock. 
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and  the  wiheat  'having  been  burned,  the  plaintiff  recovered 
its  value  as  goods  sold  and  delivered,  the  court  saying: 
"  It  was  a  sale  of  -wheat,  to  be  paid  for  in  flour."  This, 
says  Dr.  Bennett,  was  ' '  nearly  fifty  years  before  the  Privy 
"  Council  decided  Eandell's  case,  cited  by  Mr.  Benjamin 
"  to  the  same  point."  He  thinks,  however,  that  if  the 
written  contract  stipulates  that  the  property  remains  "  at 
"  the  risk  of  the  owner,"  the  transaction  should  not  be 
considered  a  sale,  but  only  a  bailment. 

The  subject  need  not  be  further  discussed  in  this  connec- 
tion, as  it  must  rarely  happen  that  any  question  can  arise 
under  the  Statute  of  Frauds.  If  it  is  a  bailment  the  statute 
does  not  apply.  If  it  is  a  sale  it  is  difficult  to  conceive  of  a 
case  in  which  the  statute  would  not  be  satisfied  by  accept- 
ance and  actual  receipt,  in  view  of  the  latest  authorities  as 
to  the  meaning  of  ' '  acceptance. ' '  Dr.  Bennett 's  discussion 
is  in  the  seventh  American  edition  of  Benjamin  on  Sales, 
with  American  Notes  by  Edmund  H.  Bennett,  LL.D.,  and 
Samuel  C.  Bennett  (1899),  p.  5,  which  refers  to  an  article 
in  the  6  Am.  Law  Eev.,  p.  450,  "  understood  to  be  by  Mr. 
"  Justice  Oliver  "Wendell  Holmes." 

A  case  occurs  in  the  Territories  Law  Reports,  vol.  4,  p.  64, 
Cargo  v.  Joyner,  in  which  it  was  held  that  the  delivery  of 
tickets  for  grain  only  showed  delivery  to  the  miller,  but  did 
not  prove  a  sale  to  him. 


CHAPTER  II. 

THE    FIRST   EXCEPTION. 

Section  I. — W7iat  constitutes  an  acceptance,  p.  19. 
II. — And  an  actual  receipt,  p.  26. 


Having  considered  what  contracts  are  within  the  4th 
section  of  the  Sale  of  Goods  Act,  it  becomes  necessary  to  inquire 
what  circumstances  will  satisfy  the  statute.  It  will  be 
observed,  on  looking  at  the  language  of  the  section,  that  there 
are  three  different  modes  pointed  out  in  which  the  contract 
may  be  made  good,  and  it  is  convenient  to  treat  of  each  of 
the  three  ways  separately.  First,  then,  what  is  meant  by 
the  first  exception,  viz.,  "  unless  the  buyer  shall  accept  part 
"  of  the  goods  so  sold,  and  actually  receive  the  same  "  ? 

If  we  seek  for  the  meaning  of  the  section,  judging  merely 

from  its  words,  and  without  reference  to  decisions,  it  seems 

that  this  provision  is  not  complied  with  unless  the  two  things 

concur  :  the  buyer  must  accept,  and  he  must  actually  receive 

part  of  the  goods  ;  and  the  contract  will  not  be  good  unless 

he  does  both.     And  this  is  to  be  borne  in  mind,  for  as  there 

may  be  an  actual  receipt  without  any  acceptance,  so  may  there 

be  an  acceptance  without  any  receipt.     In  the  absence  of 

authority,  and  judging  merely  from  the  ordinary  meaning  of 

language,  one  would  say  that  an  acceptance  of  part  of  the 

goods  is  an  assent  by  the  buyer,  meant  to  be  final,  that  this 

part  of  the  goods  is  to  be  taken  by  him  as  his  property  under 

the  contract,  and  as  so  far  satisfying  the  contract.     So  long 

as  the  buyer  can,  without  self-contradiction,  declare  that  the 

goods  are  not  to  be  taken  in  fulfilment  of  the  contract,  he  has 

not  accepted  them.     And  it  is  immaterial  whether  his  refusal 

to  take  the  goods  be  reasonable  or  not.     If  he  refuses  the 

goods  assigning  grounds  false  or  frivolous,  or  assigning  no 
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reasons  at  all,  it  is  still  clear  that  he  does  not  accept  the  goods, 
and  the  question  is  not  whether  he  ought  to  accept,  but 
whether  he  has  accepted  them.  The  question  of  acceptance 
or  not  is  a  question  as  to  what  was  the  intention  of  the  buyer 
as  signified  by  his  outward  acts,  and  the  test  to  be  applied  is 
whether  the  buyer  has  done  any  act  in  relation  to  the  goods 
which  recognizes  a  pre-existing  contract  of  sale. 

The  receipt  of  part  of  the  goods  is  the  taking  possession  of 
them.  When  the  seller  gives  to  the  buyer  the  actual  control 
of  the  goods,  and  the  buyer  accepts  such  control,  he  has 
actually  received  them.  Such  a  receipt  is  often  evidence  of 
an  acceptance,  but  it  is  not  the  same  thing;  indeed,  the 
receipt  by  the  buyer  may  be,  and  often  is,  for  the  express 
purpose  of  seeing  whether  he  will  accept  or  not.  If  goods  of 
a  particular  description  are  ordered  to  be  sent  by  a  carrier,  the 
buyer  must  in  every  case  receive  the  package  to  see  whether 
it  answers  his  order  or  not ;  it  may  even  be  reasonable  to  try 
part  of  the  goods  by  using  them  ;  but  though  this  is  a  very 
actual  receipt,  it  is  no  acceptance  so  long  as  the  buyer  can 
consistently  object  to  the  goods  as  not  answering  his  order. 
It  follows  from  this  that  a  receipt  of  goods  by  a  carrier  or  on 
board  ship,  though  a  sufficient  delivery  to  the  purchaser,  is 
not  an  acceptance  by  him  so  as  to  bind  the  contract,  for  the 
carrier,  if  he  be  an  agent  to  receive,  is  clearly  not  one  to 
accept  the  goods  (a).  The  words  used  in  the  section  are  the 
same  as  those  used  in  the  17th  section  of  the  Statute  of 
Frauds,  and  the  decisions  under  that  statute  must  be  looked 
at  in  order  to  determine  what  constitutes  an  acceptance  and 
receipt  under  the  section. 

On  the  whole  the  cases  are  pretty  consistent  with  each 
other  as  to  what  forms  an  acceptance  within  the  statute, 
though  not  as  to  the  strength  of  the  proof  required  to 
establish  it.  On  the  question  of  what  constitutes  an  actual 
receipt  there  is  some  difficulty  in  reconciling  the  cases,  but 
we  shall  return  to  this  part  of  the  subject  after  citing  a  few 
cases  to  show  what  is  an  acceptance. 

(o)  Sanderson  v.  Vigera,  [1901]  1  K  B.  608. 
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Section  I. — What  constitutes  an  acceptance. 

In  Hinde  v.    Whitehouse  (a),  in  1806,  sugar  was  sold  by 
auction    under   the   following  condition: — "The    sugars    to 
"  be  taken  with  all  faults  and  defects,  as  they  now  are  at  the 
"  King's  weights  and  tares,  with  the  allowance  of  draft,  or 
"reweighed  giving  up  the  draft:'      Previously  to  the  sale 
samples  were  drawn  from  each  hogshead.     It  was  proved  that 
the  samples  used  at  such  sales  were  always  delivered  to  the 
buyers  as  a  part  of  their  purchase  to  make  up  the  quantity, 
and  that  in  this  particular  case  the  samples  had  been  delivered 
to  and  kept  by  the  defendant,  who  was  the  highest  bidder  for 
sugar  at  a  price  above  10^.     The  defendant's  counsel  con- 
tended that  the  samples  were  accepted  as  specimens  only  and 
not  as  part  of  the  goods  sold,  but  the  Court  of  King's  Bench 
decided  otherwise.     Lord  Ellenborough,  in  delivering  judg- 
ment, said,  "  Inasmuch  as  the  half-pound  sample  of  sugar  out 
"  of  each  hogshead  in  this  case  is,  by  the  terms  and  conditions 
"of  sale,  so  far  treated  as  part  of  the  entire  bulk  to  be 
"  delivered,  that  it  is  considered  in  the  original  weighing  as 
"  constituting  a  part  of  the  bulk  actually  weighed  out  to  the 
"  buyer,  and  to  be  allowed  for  specifically  if  he  should  choose 
"to  have  the  commodity  re-weighed,  I  cannot  but  consider 
"it  as  a  part  of  the  goods  sold  under  the  terms  of  the  sale, 
"  accepted,  and  actually  received  as  such  by  the  buyer ;  and, 
"although  it  be  delivered  partly  alio  intuitu,  namely,  as  a 
"  sample  of  quality,  it  does  not  therefore  prevent  its  operating 
"  to  another  consistent  intent  also  in  pursuance  of  the  purposes 
"  of  the  parties  as  expressed  in  the  conditions  of  sale,  namely, 
"as  a  part  delivery  of  the  thing  itself  as  soon  as,  in  virtue  of 
"  the  bargain,  the  buyer  should  be  entitled  to   retain,    and 
"  should  retain  it  accordingly."     There  could  be  no  question 
in  that  case  that  the  buyer  had  actually  received  the  samples, 
and  it  is  difficult  to  give  a  more  concise  and  accurate  defini- 
tion of  the  time  when  an  actual  receipt  becomes  an  actual 

(o)  Hinde  v.  Whitehouse,  7  East,  558. 

c  2 
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receipt  and  acceptance  than  is  contained  in  the  last  few  words 
above  quoted. 

In  Morton  v.  Tibbett{a),  in  1850,  where  the  defendant 
agreed  to  buy  and  to  send  for  fifty  quarters  of  wheat,  the 
sale  was  by  sample  which  he  took  away  with  him.  He  resold 
it  by  the  same  sample,  and  when  the  wheat  arrived  he  tendered 
it  to  his  buyer,  who  refused  to  take  it,  as  it  did  not  agree 
with  the  sample.  The  defendant  then  refused  to  accept  it  from 
the  plaintiff.  It  was  argued  that  there  was  no  evidence  of  an 
acceptance  to  satisfy  the  statute.  But  the  Court  held  that 
there  was,  and,  inasmuch  as  Lord  Campbell  said  that  the 
defendant  had  done  nothing  to  preclude  himself  from  objecting 
that  the  wheat  was  not  up  to  sample,  he  does  not  appear  to 
have  considered  that  tendering  to  the  sub-vendee  was  evidence 
of  acceptance,  and  if  that  be  so,  the  only  evidence  was  the 
accepting  the  sample  (b).  Lord  Campbell,  C.  J.,  said  (c), 
"  We  are  therefore  of  opinion  that  there  may  be  an  accept- 
"ance  and  receipt  within  the  meaning  of  the  Act,  without 
"the  buyer  having  examined  the  goods  or  done  anything  to 
"  preclude  him  from  contending  that  they  do  not  correspond 
"  with  the  contract."  And  this  opinion  was  confirmed  by 
Lord  Campbell,  C.  J.,  in  Parser  v.  Wallis{d),  in  1855,  and  by 
Bramwell,  B.,  in  Castle  v.  Sworder{e).  The  acceptance  of 
the  sample  is  a  present  actual  acceptance,  with  the  proviso 
that  it  may  be  returned  if  the  bulk  do  not  correspond 
with  it. 

In  Page  v.  Morgan  (/),  in  1885,  where  there  was  a  sale  of 
wheat  by  sample,  and  the  buyer  having  received  a  number 
of  sacks  of  wheat  delivered  under  the  contract  into  his  premises 
opened  the  sacks  to  see  if  they  were  equal  to  sample,  but 
immediately  after  so  doing  gave  notice  to  the  seller  that  he 
refused  the  wheat  as  not  being  equal  to  sample,  it  was  held 
that  there  was  evidence  of  acceptance. 

(a)  Morton  v.  Tibheit,  19  L.  J.  a  B.  382;  15  Q.  B.  428. 

(i)  See  also  Gardner  v.  Orout,  2  0.  B.  N.  S.  340. 

(c)  16  Q.  B.  434. 

\d)  Parker  v.  Wallia,  5  E.  &  B.  21. 

(e)  Gastle  v.  Sworder,  5  H.  &  N.  287. 

(/)  P"9e  V.  More/an,  54  L.  J.  Q.  B.  434  ;  15  Q.  B.  D.  228. 
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In  Abbott  V.  Wolsetj  (a),  in  1895,  where  goods  sold  were 
delivered  to  the  buyer,  who  took  a  sample  from  them,  and  after 
examining  it  said  the  goods  were  not  equal  to  his  sample, 
and  he  would  not  have  them,  it  was  held  that  there  was 
evidence  of  an  act  done  by  him  in  relation  to  thfi  goods 
which  recognized  a  pre-existing  contract  of  sale,  and  there- 
fore evidence  of  an  acceptance  within  the  meaning  of 
section  4(3)  of  the  Sale  of  Goods  Act,  which  now  gives  these 
decisions  a  statutory  sanction. 

In  Phillips  V.  Bistolli{b),  in  1824,  the  sale  was  at  an 
auction,  one  of  the  conditions  being  that  the  buyer  was  to 
pay  SOI.  per  cent,  upon  being  declared  the  highest  bidder,  and 
the  residue  before  the  goods  were  removed.  The  defendant 
had  some  earrings  knocked  down  to  him  at  881.  :  they  were 
handed  to  him ;  after  three  or  foiir  minutes  he  returned  them, 
stating  that  he  thought  the  bidding  was  48L  The  auctioneer 
brought  an  action  for  the  price,  and  Abbott,  C.  J.,  told  the 
jury  that,  if  there  was  no  mistake  as  to  the  bidding,  there 
was  in  law  an  acceptance  and  actual  receipt.  The  jury 
found  there  was  no  mistake,  and  a  verdict  was  entered  for 
the  plaintiff.  The  Court  of  King's  Bench  granted  a  new 
trial,  because  the  delivery  of  the  earrings  to  the  buyer, 
who  had  neither  paid  deposit  nor  price,  was  at  most  but 
very  slight  evidence  that  the  seller  parted  with  the  right 
of  possession,  and  that  the  keeping  of  the  goods  for  a  few 
minutes  was  but  slight  evidence  of  an  acceptance  by  him 
as  owner;  in  short,  they  thought  that  the  buyer  was  not 
proved  to  be  either,  in  the  language  of  Lord  Ellenborough 
above  quoted,  "  entitled  in  virtue  of  the  bargain  to  retain," 
nor  to  have  "retained  accordingly."  The  two  cases  agree 
most  accurately  as  to  what  must  be  proved,  though  it 
may  be  that  Lord  Ellenborough  would  have  thought  the 
evidence  in  Phillips  v.  BistolU  (b)  sufficient,  whilst,  perhaps, 


(a)  Ahbott  V.  Wohey,  64  L.  J.  Q.  B.  587  ;  [1895]  2  Q.  B.  97. 

(6)  Phillips  V.  Biatolli,  2  B.  &  0.  511.  See  also  Taylor  v.  Smith,  61  L.  J.  Q.  B. 
331  ;  [1893]  2  Q.  B.  65;  Taylor  v.  G.  E.  Railway,  70  L.  J.  K.  B.  114  ;  [1901]  1 
K.  B.  774  ;  Rennie  v.  Moss,  W.  N.  (1902)  122. 
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the    Judges   of    1824   would   have   hesitated   in   Hinde  v. 
Whitehouse  (a). 

In  Kent  v.  HusUsson{b),  in  1802,  the  facts  seem  all  to 
have  been  truly  stated  in  a  letter  from  the  defendant  to  the 
plaintiff":  "  After  receiving  a  letter  from  your  house  in  town, 
''stating  the  bale  of  sponge  was  sent  by  your  directions,  I 
"  called  in  a  friend  or  two  who  are  competent  judges  of  the 
"  article,  and  asked  them  to  say,  according  to  the  present 
"price  of  sponge,  what  it  was  worth.  The  answer  was, 
"not  more  than  65.  per  pound:  have  therefore  returned 
"it  to  you  by  the  same  conveyance."  There  had  been  a 
verbal  contract  for  the  sale  of  more  than  lOi.  worth  of 
sponge  at  lis.  per  pound.  The  Common  Pleas  were  clear 
that  these  facts  did  not  amount  to  an  acceptance  and  receipt. 
Heath,  J.,  observed,  that  the  buyer,  to  bring  the  case  within 
the  words  of  the  statute,  must  "both  accept  and  receive. 
"  Kow  that  acceptance  I  cannot  consider  to  be  any  othei'than 
"  the  ultimate  acceptance,  and  such  as  completely  affirms  the 
"  contract."  Chambre,  J.,  said,  "  Certainly  there  was  no 
"  acceptance  of  the  goods  by  the  defendant,  unless  we  can 
"  consider  a  refusal  to  accept  as  amounting  to  an  acceptance." 
The  acceptance  under  the  statute  must  be  with  the  intention 
of  taking  possession  as  owner,  as  Parke,  B.,  said  in  Farina  v. 
Home  (c). 

In  Hunt  V.  Hecht  (d),  in  1863,  the  defendant  examined  a 
heap  of  bones  lying  on  the  plaintiff's  premises,  and  instructed 
the  plaintiff  to  put  a  certain  quantity  into  sacks  and  to  send 
them  to  a  wharf  for  shipment.  As  soon  as  he  heard  of  the 
delivery  at  the  wharf  he  inspected  them  and  refused  to  accept 
them  as  not  being  what  he  had  bargained  for,  and  the  Court 
held  that  although  there  was  a  receipt  there  was  no  evidence 
of  acceptance  {e). 


(a)  Hinde  v.  WJiitehotise,  7  East,  558. 
(h)  Kent  v.  EusMsson,  3  B.  &  P.  233. 

(c)  Farina  v.  Home,  16  L.  J.  Ex.  73  ;  16  M.  &  W.  123. 

(d)  Hunt  V.  Hecht,  22  L.  J.  Ex.  293 ;  8  Ex.  814. 

(c)  See  also  Norman  v.  Phillips,  in  1845,  14  L.  J.  Ex.  306  ;  12  M.  &  W.  277, 
■where  the    Court  was  of  opinion  that  although  there  might  be  a  scintilla  of 
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In  Nicholson  v.  Bower  (a),  in  1858,  the  plaintiff  was  the 
buyer's  assignee ;  the  buyer  had  agreed  to  buy  by  sample, 
of  the  defendant,  141  quarters  of  wheat  which  the  defen- 
dant  sent  to  London,  where  it  was  warehoused  by  a 
carrier.  The  buyer  sent  to  the  warehouse  for  a  sample, 
and,  having  examined  it,  gave  orders  that  the  bulk  was  not 
to  be  sent  for.  He  was  then  insolvent,  and  the  Court,  being 
of  opinion  that  he  acted  in  this  way  thinking  that  he  ought 
not  under  the  circumstances  to  accept  the  wheat,  held  that 
there  had  been  no  acceptance. 

In  Hart  v.  Bush{b),  in  1858,  the  buyer  in  Lancaster 
ordered  brandy  of  the  seller's  traveller  to  be  sent  to  a 
wharf  in  London  to  be  shipped  from  there  to  him  at  Lan- 
caster :  the  ship  was  lost.  It  was  held  that  there  was  no 
acceptance. 

In  Simmonds  v.  Humble  (c),  in  1862,  the  defendant,  having 
purchased  hops  lying  in  a  warehouse,  by  sample,  sent  his 
agent  to  meet  the  plaintifi's  agent :  the  two  agents  went 
over  the  hops,  compared  the  bulk  with  the  sample,  and 
agreed  on  certain  allowances.  Nothing  further  was  done, 
and  the  Court  was  of  opinion  that  this  was  evidence  of 
acceptance. 

In  Hanson  v.  Armitage{d),  in  1822,  the  King's  Bench 
decided  that  a  receipt  by  the  buyer's  customary  carrier 
was  no  acceptance;  and  in  Acebal  v.  Levy  (e),  in  1834,  the 
Common  Pleas  ruled  the  same  point  of  a  receipt  on  board  a 
ship  chartered  by  the  buyer.  The  reason  assigned  in  both 
cases  was  the  same :  the  buyer  might  still  consistently 
object  to  the  goods  when  they  came  to  his  hands,  in  other 
words,  the  agent  was  not  an  agent  having  authority  to  accept 
the  goods,    though   he  had  authority  to  receive  them  (/). 

evidence,  there  was  not  sufficient  evidence  to  warrant  a  jury  in  finding  that  there 
had  been  an  acceptance. 

(a)  Nicholson  v.  Bower,  28  L.  J.  Q.  B.  97  ;  1  E.  &  E.  172;  cf.  Taylor  v.  O.  E. 
Railway,  70  L.  J.  K.  B.  114  ;  [1901]  1  K  B.  774. 

{h)  Hart  v.  Bush,  27  L.  J.  Q.  B.  271 ;  E.  B.  &  E.  494. 

(c)  Simmonds  v.  Humble,  13  0.  B.  N.  S.  258  ;  9  L.  T.  168. 

(d)  Hanson  v.  Armitage,  5  B.  &  A.  557. 

(e)  Acebal  v.  Levy,  10  Bing.  376. 

(/)  Coombs  V.  Bristol  and  Exeter  Ry.  Co.,  in  1858,  27  L.  J.  Ex.  401 ;  3  H,  &N. 
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These  cases  are  inconsistent  with  and  must  be  considered  as 
overruling  a  Nisi  Prius  decision  of  Chambre,  J.  (a),  in  1814, 
in  which  he  considered  that  the  buyer  constituted  the 
usual  carrier  his  agent  to  accept  and  receive. 

In  Elliott  V.  Thomas  (b),  in  1838,  the  defendant  ordered 
certain  bundles  of  cast  and  common  steel  from  the  plaintiff, 
and  there  was  no  doubt  that  he  accepted  the  common  steel, 
but  he  refused  to  pay  for  the  cast.  Parke,  B.,  said  it  must 
be  taken  to  have  been  one  contract,  and  therefore  there  was 
an  acceptance  to  satisfy  the  statute. 

In  Scott  V.  The  Eastern  Counties  By.  Co.  (c),  in  1843,  the 
defendants  ordered  of  the  plaintiff  several  lamps  of  different 
constructions,  and  among  them  a  triangular  lamp,  which  was 
the  one  in  question ;  they  were  all  delivered  and  paid  for 
except  the  triangular  one,  which  took  a  long  time  to  make, 
and  when  made  the  defendants  refused  to  accept  it.  The 
Court  held  that  it  was  one  contract,  and  that  the  acceptance 
of  some  of  the  lamps  took  the  case  out  of  the  statute. 

In  Bigg  v.  Whisking  (d),  in  1853,  the  defendant  accom- 
panied the  plaintiff  to  several  places  a  few  miles  apart,  and 
bought  timber  at  each ;  the  plaintiff  then  signed  a  memoran- 
dum of  what  had  taken  place.  The  defendant,  after  accepting 
some  of  the  timber,  refused  to  accept  the  residue.  But  the 
Court  was  of  opinion  it  was  one  contract,  and  that  there  had 
been  a  part  acceptance,  following  Elliott  v.  Thomas  (b). 

In  Beaumont  v.  Brengeri  (e),  in  1847,  where  the  defendant 
agreed  to  purchase  a  carriage  and  had  some  alterations  made 
in  it,  and  had  it  placed  in  a  back  shop,  and  subsequently 
drove  out  in  it,  paying  the  hire  of  the  horse  and  man,  it  was 
held  that  there  was  sufficient  evidence  of  acceptance. 


510  ;  Cusack  v.  Robinson,  in  1861,  30  L.  J.  Q.  B.  261 ;  1  B.  &  S.  299  ;  Gvates  v. 
Chaplin,  in  1842,  3  Q.  B.  483 ;  6  Jur.  1123.  See  also  Sanderson  v.  Vigers, 
[1901]  1  K.  B.  608. 

(«)  Hart  V.  Sattley,  3  Camp.  528.     This  case  is  no  loneer  law,  2  E.  &  B.  370 
E.  B.  &  -E.  498. 

(6)  EUititt  V.  Thomas,  3  M.  &  W.  170. 

(c)  Scott  V.  The  E.  G.  By.  Co.,  13  L.  J.  Ex.  14  ;  12  M.  &  W.  33. 

{d)  Bigg  v.  Whisking,  14  C.  B.  195. 

(e)  Beaumont  v.  Brengeri,  5  C.  B.  301. 
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In  Cusack  v.  Robinson  (a),  in  1861,  the  defendant  saw  cer- 
tain firkins  of  butter  lying  in  the  plaintifE's  cellar  at  Liverpool. 
He  agreed  to  buy  them  and  gave  instructions  to  the  plaintiff 
as  to  sending  them  to  Fenning's  Wharf  in  London,  where 
they  were  eventually  delivered.  There  was  ample  evidence 
of  receipt,  but  the  defendant's  case  was  that  the  acceptance 
should  follow,  or  be  contemporaneous  with,  the  receipt.  The 
Court  held  that  it  might  be  after  it,  and  upheld  the  verdict 
for  the  plaintiff. 

In  Taylor  v.  Wakefield  (fe),  in  1856,  the  plaintiff  had 
entered  into  possession,  as  tenant  of  the  defendant,  of  a  cer- 
tain mill  and  machinery.  There  was  a  verbal  agreement  that 
upon  the  expiration  of  the  tenancy  the  plaintiff  might  take 
the  machinery  at  a  price.  When  the  plaintiff  tendered  the 
money  the  defendant  repudiated  the  contract.  The  Court 
held  that  there  was  no  evidence  of  acceptance  before  the  con- 
tract was  revoked.  Erie,  J.,  said,  "If  the  purchaser  takes 
' '  to  the  goods  as  such,  and  changes  the  character  in  which  he 
"  holds  them,  it  is  an  acceptance  as  against  him,  .  .  .  and  it 
"  may  be,  that  such  an  act,  if  done  by  the  purchaser  in 
"  furtherance  of  the  contract  before  it  is  revoked,  would  bind 
"  the  contract  as  against  the  vendor  also." 

And  in  Smith  v.  Hudson  (c),  in  1865,  where,  on  the  insol- 
vency of  the  buyer,  the  seller,  who  had  delivered  goods 
at  a  railway  station,  ordered  the  railway  company  not  to 
deliver  them,  and  at  that  time  the  buyer,  who  had  a  right 
to  reject  them  if  they  were  not  up  to  sample,  had  not  elected 
to  accept  them,  but  did  so  after  the  countermand,  the  Court 
held  that  there  could  be  no  acceptance  without  the  consent 
of  the  seller. 

And  if  the  buyer  accepts  the  goods,  but  says  at  the  time 
that  he  accepts  them  on  other  terms  than  those  on  which  the 
seller  is  willing  to  deliver  them,  that  is  a  sufficient 
acceptance  (d). 

(a)  Cusack  v.  Robinson,  30  L.  J.  Q.  B.  261  ;  1  B.  &  S.  299. 

(6)  Taylor  v.  Wakefield,  6  E.  &  B.  765;  2  Jur.  N.  8.  1086. 

(c)  Smith  V.  Hudson,  34  L.  J.  Q.  B.  145  ;  6  B.  &  S.  431. 

{d)  Tomkinson  v.  Staiyht,  in  1856,  25  L.  J.  C.  P.  85;   17  C.  B.  698. 
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In  addition  to  the  cases  above  referred  to,  there  are  a  good 
many  which  are  authorities  on  both  points,  viz.,  whether  there 
was  a  receipt,  and  also  whether  there  was  an  acceptance,  and 
these  will  be  found  in  the  following  section. 

Section  II. — What  constitutes  an  actual  receipt. 

The  cases,  as  has  been  already  observed,  are  not  quite  so 
easily  reconciled  upon  the  question  of  what  constitutes  an 
actual  receipt.  There  can  be  no  question,  that  an  actual 
removal  of  the  goods  by  the  buyer  is  an  actual  receipt  by 
him  ;  and  when  the  goods  are  in  the  hands  of  a  third  party, 
it  is  pretty  clear  that  as  soon  as  the  seller,  the  buyer, 
and  the  bailee  agree  together  that  the  bailee  shall  cease  to 
hold  the  goods  for  the  seller  and  shall  hold  them  for  the 
buyer,  that  is  an  actual  receipt  by  the  buyer,  though 
the  goods  themselves  remain  untouched.  They  were  in  the 
possession  of  an  agent  for  the  seller,  and  so  in  contemplation 
of  law  in  that  of  the  seller  himself  ;  and  they  become  in  the 
possession  of  an  agent  for  the  buyer,  and  so  in  that  of  the 
buyer  himself ;  and  it  can  make  no  difference  whether  this 
is  by  a  change  in  the  person  of  the  holder  of  the  goods  or 
merely  in  his  character.  So  far  the  question  of  whether 
there  has  been  a  receipt  of  part  of  the  goods  by  the  buyer 
or  not  is  identically  the  same  as  whether  the  seller  has  so 
parted  with  possession  as  to  put  an  end  to  his  lien  as  to  that 
part  of  the  goods. 

Thus,  in  Bentall  v.  Burn  (a),  in  1824,  the  King's  Bench 
decided  that  the  acceptance  and  receipt  of  a  delivery  order 
not  lodged  with  the  warehouseman  did  not  bind  the  bargain : 
till  the  warehouse  keepers  assented  to  hold  the  property  as 
agents  of  the  buyer  they  held  it  as  agents  of  the  seller,  and 
whilst  they  did  so  there  could  be  no  actual  acceptance 
(receipt  ?)  of  the  goods. 

It  has  already  [h)  been  pointed  out  that  a  carrier,  although 
not  an  agent  to  accept,  is  an  agent  to  receive. 


(a)  Bentall  v.  Burn,  3  B.  &  0.  423. 
[h)  Ante,  pp.  23,  24, 
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But  when  the  goods  are  in  the  custody  of  the  seller  him- 
self or  his  immediate  servants,  and  not  of  a  middleman,  there 
is  a  diflBlculty.  It  will  be  shown  in  its  proper  place  {post, 
page  362),  that  when  the  buyer  or  his  assigns  and  the 
seller  come  to  an  agreement  that  the  seller  shall  cease  to 
hold  the  goods  as  seller  and  shall  hold  them  as  an  agent 
of  the  owner  of  the  goods,  his  rights  as  seller  are  gone ;  and 
though  the  cases  now  show  that  such  an  agreement  between 
the  seller  and  the  original  buyer  himself  must  be  proved 
by  stronger  evidence  than  one  between  him  and  a  sub-vendee, 
it  does  not  seem  disputed  that  such  an  agreement  may  be 
made.  At  one  time  the  weight  of  authority  was,  that  such 
an  agreement  was  to  be  readily  presumed;  now  the  weight  of 
authority  is,  that  such  an  agreement  must  be  very  distinctly 
proved,  and  that  unless  the  seller's  lien  on  some  part  of  the 
goods  be  gone  there  cannot  be  an  actual  receipt. 

In  Chaplin  v.  Rogers  (a),  in  1800,  the  plaintiff,  by  a  verbal 

agreement,  sold  to  the  defendant  for  more  than  lOZ.  a   stack 

of  hay,  which  he  represented  to  be  good.     The  hay  remained 

in  the  plaintiff's  stack-yard.     The  defendant  seems  to  have 

expressed  an  opinion  that  the  hay  was  bad,  but  some  time 

after,  one  Loft  having  agreed  for  the  purchase  of  part  of  the 

hay  from  him  at  an  advanced  price,  the  defendant  told  him  to 

go  and  see  if  it  was  good.     Loft  not  only  thought  it  good, 

but  took  away  part  without  the  knowledge  or  assent  of  the 

defendant.     The  part  resold  to  Loft  seems  to  have  been  for 

less  than  101.,  in  which  case   the  bargain  between  him  and 

the  defendant  may  have  been  binding,  so  that  the  defendant 

could  not  have  revoked  the  authority  given  to  Loft  by  it,  but 

the  case  does  not  seem  to  have  turned  upon  that.     It  was  left  to 

the  jury  to  say  if  there  had  been  an  acceptance,  and  they  having 

found  there  was,  the  King's  Bench  would  not  disturb  their 

verdict.     The  expressions  used  by  Lord  Kenyon  in  delivering 

judgment,  show  that  he  thought  there  might  be  an  acceptance 

and  actual  receipt  without  a  removal  of  the  goods ;  and  that 

the  conduct  of  the  defendant,  in  bargaining  about  the  re-sale, 

(a)  Chaplin  v.  Rogers,  1  East,  1,95,  n. 
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was  an  admission  that  the  contract  was  good ;  but  he  con- 
cludes by  saying,  "As  upon  the  whole  justice  has  been  done, 
"  the  verdict  ought  to  stand  "  ;  which  almost  means  that  the 
verdict  was  contrary  to  evidence.     If  this  case  had  been  tried 
after  the  Sale  of  Goods  Act  came  into  operation  the  finding  of 
the  jury  would  not  have  been  inconsistent  with  section  4  (3). 
In  Anderson  v.   Scott  (a),   in   1806,    at  Nisi  Prius,   the 
action   was    by    the    buyer    against    the    seller    for    not 
delivering  wine  according  to  a  verbal  agreement  for  the  sale 
of  it  for  a  price  exceeding  101.     The   spills  had  been  cut 
in  the  presence  of  both   parties,    and    the   buyer's  initials 
were  marked  on  the  casks,  which  remained  in  the  seller's 
cellars.     It  was  objected,  that  the  bargain  was  void  by  the 
Statute  of  Frauds,  but  Lord  EUenborough   held   that  the 
marking  of  the  casks  in  the  presence  of  all  parties  amounted 
to  a  delivery,  and  that  though  there  had  been  an  incipient 
delivery  sufiicient   to  take  the  case  out  of  the  Statute   of 
Frauds,  yet  that   delivery   not  having   been  perfected,  the 
plaintiff  had  a  right  of  action  to  recover  damages  for  the  non- 
completion  of  the  contract. 

In  Hodgson  v.  Le  Bret  (b),  in  1808,  the  same  Judge  ruled 
that  the  buyer  having  written  her  name  on  some  goods 
to  denote  that  she  had  purchased  them,  though  they  remained 
in  the  seller's  shop,  took  the  case  out  of  the  statute. 
Parke,  J.,  has  observed,  "  that  in  the  older  cases  the  Court 
"  did  not  advert  to  the  words  of  the  statute  "  (c).  Certainly, 
in  Anderson  v.  Scoti  (a),  Lord  EUenborough,  if  the  words  of 
the  statute  were  present  to  his  mind,  must  have  thought  that 
there  might  be  an  actual  receipt  without  any  delivery,  which 
is  not  the  popular  meaning  of  the  words.  It  appears  from 
Hurry  v.  Mangles  (d),  that  Lord  EUenborough  considered 
the  seller's  rights  gone  under  circumstances  but  little 
stronger  than  those  existing  in  Hodgson  v.  Le  Bret  (b)  and 
Anderson  v.  Scott  (a).     He  seems  to  have  thought  that  the 

(a)  Anderson  v.  Scott,  \  Camp.  235,  u. 
(i)  Hodgson  v.  Le  Bret,  1  Camp.  233. 

(c)  Smith  V.  Surman,  9  B.  &  C.  576,  577. 

[d)  Hurry  v.  Mangles,  1  Camp.  452. 
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circumstance  of  the  buyer  exercising  acts  of  ownership 
with  the  assent  of  the  seller  proved  a  complete  agreement 
between  them  to  consider  the  possession  of  the  seller  as 
thenceforward  that  of  a  mere  agent  of  the  buyer. 

In  Elmore  v.  Stone  (a),  in  1808,  the  Common  Pleas  acted 
upon  this  principle.  In  that  case  the  defendant,  the  buyer 
of  horses  under  a  verbal  agreement  from  the  plaintiff,  a 
livery  stable  keeper,  had  sent  him  word  that  he  would  have 
the  horses,  but  that  as  he  had  neither  servant  nor  stables,  the 
plaintiff  must  keep  them  at  livery  for  him.  The  plaintiff 
assented,  and  moved  the  horses  into  another  stable  (which, 
however,  seems  material  only  as  an  indication  of  assent). 
The  Common  Pleas,  after  taking  time  to  consider,  held  that 
the  bargain  was  bound.  Mansfield,  C.  J.,  in  delivering  the 
opinion  of  the  Court,  said,  "After  the  defendant  had  said 
"  that  the  horses  must  stand  at  livery,  and  the  plaintiff  had 
"  accepted  the  order,  it  made  no  difference  whether  they 
"stood  at  livery  in  the  vendor's  stable,  or  whether  they  had 
"  been  taken  away  and  put  in  some  other  stable.  The  plain- 
"tiff  possessed  them  from  that  time  not  as  owner  (seller?) 
"  of  the  horses,  but  as  any  other  livery  stable  keeper  might 
"have  them  to  keep.  Under  many  events,  it  might  appear 
"  hard  if  the  plaintiff  should  not  continue  to  have  a  lien 
"upon  the  horses  which  were  in  his  own  possession,  so  long 
"  as  the  price  remained  unpaid,  but  it  was  for  him  to  consider 
"  that  before  he  made  his  agreement.  After  he  had  assented 
"to  keep  the  horses  at  livery,  they  would  on  the  decease  of 
"  the  defendant  have  become  general  assets  ;  and  so  if  he  had 
"  become  bankrupt,  they  would  have  gone  to  his  assignees. 
"  The  plaintiff  could  not  have  retained  them,  though  he  had 
"not  received  the  price." 

In  Blenkinsop  v.  Clayton  (b),  in  1817,  after  a  verbal  sale  of 
a  horse  standing  in  a  stable  during  a  fair  to  which  it  had 
been  sent  for  sale,  the  buyer  offered  to  resell  it  to  a 
third  party,  but  afterwards  refused  to  go  on  with  the  bargain  : 


(a)  Elmore  v.  Stone,  1  Taunt.  458. 

(J)  Blenkinsop  v.  Clayton,  7  Taunt.  597. 
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the  seller  brought  an  action  for  tlie  price,  and  on  proof  of 
the  facts  above  stated  had  a  verdict  subject  to  leave  to  move 
to  enter  a  nonsuit,  on  the  ground  that  there  was  nothing  to 
satisfy  the  statute.  The  Court  of  Common  Pleas  thought 
that  there  might  be  some  evidence  of  a  delivery,  and  there- 
fore granted  a  new  trial,  not  a  nonsuit. 

In  all  these  cases  there  seems  to  have  been  ample  evidence 
of  an  acceptance  of  the  goods,  but  scanty  evidence  of  any 
actual  receipt,  if  by  that  is  to  be  understood  a  taking  of 
possession ;  indeed,  in  Blenkinsop  v.  Glaijton  (a),  as  reported, 
there  seems  to  have  been  none.  After  the  decision  of  the 
last  case,  the  current  of  authority  set  the  other  way,  and  it 
became  necessary  to  prove  distinctly  that  the  seller  had 
agreed  to  hold  the  goods  as  the  bailee  of  the  buyer. 

In  Howe  v.  Palmer  (b),  in  1820,  there  was  a  verbal  sale  of 
twelve  bushels  of  tares  at  IL  per  bushel,  the  buyer  to  send 
for  them.  The  buyer  said  he  had  seen  the  tares,  and  had 
no  immediate  use  for  them ;  he  therefore  requested  that  they 
might  remain  at  the  seller's  till  seed-time,  to  which  the 
seller  assented.  The  seller  then  went  home,  measured  out 
twelve  bushels,  and  set  them  aside  for  the  buyer.  The 
King's  Bench  held  that  these  facts  did  not  amount  to  an 
acceptance  and  receipt.  The  case  was  distinguished  by  the 
Court  from  Elmore  v.  Stone  (c),  but  Bayley,  J.,  expressed  a 
doubt  if  that  case  was  well  decided. 

In  Tempest  v.  Fitzgerald  (d),  in  the  same  year,  the  facts 
were,  that  a  horse  was  sold  by  parol  for  45Z.  ready  money ; 
after  the  sale,  the  buyer  mounted  it  and  tried  it,  and 
made  some  changes  in  its  harness ;  he  then  asked  the  seller 
to  keep  it  another  week ;  the  seller  said  he  would  to 
oblige  him ;  before  the  week  expired  the  horse  died,  and  the 
question  was  who  should  bear  the  loss.  The  King's  Bench 
decided  that  these  acts  could  not  amount  to  an  acceptance  and 
receipt,  unless  the  buyer  had  a  right  under  the  bargain  to 

(a)  Blenkinsop  y.  Clayton,  7  Taunt.  597. 
{b)  Howe  V.  Palmer,  3  B.  &  A.  321. 

(c)  Elmore  v.  Stone,  1  Tauut.  458,  ante,  p.  29. 

(d)  Tempest  v.  Fitzgerald,  3  B.  &  A.  680. 
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take  away  the  horse.  He  could  not  take  away  the  horse 
unless  he  paid  the  price,  or  the  seller  waived  his  right  of 
lien,  which  the  facts  did  not  show. 

In  Carter  v.  Touissaint  (a),  in  1822,  the  facts  approached 
very  nearly  indeed  to  those  in  Elmore  v.  Stone  (b).  The 
defendant  purchased  by  parol,  from  the  plaintiffs,  a  horse  for 
30/. ;  the  horse  was,  by  the  defendant's  consent  and  approval, 
fired,  and  the  plaintiffs  agreed  to  keep  it  for  twenty  days 
without  charge  ;  at  the  end  of  the  twenty  days  the  plaintiffs 
sent  the  horse  to  grass  at  the  defendant's  request,  but  entered 
it  in  their  own  name,  as  the  defendant  wished  to  conceal  his 
having  bought  it.  The  King's  Bench  held  that  the  plaintiffs 
must  be  taken  to  have  kept  possession  in  their  character  of 
sellers  until  something  showed  an  abandonment  of  their 
lien,  and  that  so  long  as  there  was  nothing  to  divest  them  of 
their  possession  in  the  character  of  sellers,  there  could  be  no 
receipt  by  the  buyer  within  the  Statute  of  Frauds.  The 
Court  made  some  attempt  to  distinguish  the  case  from 
Elmore  v.  Stone  (h)  on  the  ground  that  in  that  case  there  was 
a  change  of  stables,  but  that  fact  the  Common  Pleas  had  ex- 
pressly declared  to  be  immaterial.  The  two  cases  are  agreed 
in  this,  that  there  could  not  be  a  receipt  till  the  seller's  lien 
was  divested,  but  they  differ  as  to  what  is  sufficient  to  divest 
the  lien. 

Boulter  v.  Arnott  (c),  in  1833,  which  really  turned  on  the 
form  of  pleading,  is  instructive  as  showing  the  difference 
between  "acceptance"  and  "receipt."  The  action  was 
assumpsit  for  goods  sold  and  delivered,  and  the  facts  were 
that  the  defendant  went  into  the  plaintiff's  shop  and  pur- 
chased some  cigars,  which  were  packed  in  boxes  supplied  by 
the  defendant,  and  left  in  the  plaintiff's  shop  to  be  called  for. 
The  cigars  were  to  be  paid  for  before  being  removed. 
On  the  motion  to  set  aside  the  nonsuit,  Bay  ley,  B.,  said, 
in  refusing  it,  "From  first  to  last  these  goods  remained  in 


(a)  Garter  v.  Touissaint,  5  B.  &  A.  855. 

(6)  Elmore  v.  Stone,  1  Taunt.  458,  ante,  p.  29. 

(c)  Boulter  v.  ArnOtt,  1  Or.  &  Mee.  333. 
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"  the  possession  of  the  plaintifE.  It  is  an  entirely  different 
"  question,  whether  doing  an  act  like  marking  or  packing 
"for  the  vendee  in  his  presence  may  not  operate  as  an 
"  acceptance  by  him  under  the  Statute  of  Frauds.  The 
"  question  here  is  whether  there  was  a  delivery  to  the  vendee. 
"  I  do  not  agree  that  the  boxes  are  to  be  considered  as  having 
"been  the  warehouse  of  the  defendant." 

In  Holmes  v.  Hoshins  (a),  in  1854,  the  defendant  selected 
some  cattle  in  the  plaintifi's  field,  and  was  going  to  pay  for 
them,  but  found  he  had  forgotten  his  cheque  book.  The 
plaintiff  and  defendant  then  arranged  that  the  cattle  should 
remain  for  some  days  in  the  plaintiff's  field,  and  that  the 
defendant  should  send  his  men  to  feed  them,  which  was  done. 
The  Court  held  that  there  was  no  evidence  of  receipt. 

In  Castle  v.  Sworder  (b),  in  1861,  the  plaintiffs  were  wine 
merchants,  and  also  acted  as  warehousemen,  having  a  bonded 
warehouse  where  they  warehoused  goods  of  others  and  allowed 
the  goods  they  sold  to  remain,  charging  a  rent  to  the  pur- 
chaser. They  sold  certain  rum  to  the  defendant  at  six 
months'  credit,  and  it  was  agreed  that  the  rum  should  lie  in 
the  warehouse  for  six  months  free  of  charge.  They  sent  the 
defendant  an  invoice,  which  stated  in  effect  that  the  rum  might 
remain  six  months  without  charge,  and  entered  the  defen- 
dant's name  in  their  warehouse-book  as  purchaser.  After 
the  expiration  of  the  credit  the  defendant  asked  the  plaintiffs 
to  take  back  the  rum,  and  they  declined.  The  plaintiffs 
were  nonsuited  by  Bramwell,  B.,  and  Martin,  Channell, 
and  Bramwell,  BB.,  sustained  the  nonsuit  on  the  motion,  but 
on  appeal  to  the  Exchequer  Chamber,  Cockburn,  C.  J., 
Crompton,  Williams,  Byles,  and  Keating,  JJ.,  held  that  there 
was  some  evidence  of  an  acceptance  and  receipt,  and  ordered 
a  verdict  to  be  entered  for  the  plaintiffs.  A  contract  with  a 
person  known  to  be  a  warehouseman  to  warehouse  goods  free 
of  charge  for  six  months  is  certainly  some  evidence  against 
both  parties  that  the  warehouseman  holds  as  such  and  not  as 

(a)  Holmes  v.  Hoskins,  9  Ex.  753. 

(i)  Castle  V.  Sworder,  30  L.  J.  Ex.  310;  5  H.  &  N.  281 ;  6  H.  «&  N.  828 ;  cf. 
Evans  v.  Roberta,  56  L.  J.  Ch.  592;  (1887),  36  Oh.  D.  196. 
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seller,  and  that  coupled  with  the  request  to  take  back  the 
rum  appears  to  be  clearly  some  evidence  of  an  actual  receipt. 
It  is  worth  noting  also  that,  the  sale  being  on  credit,  the 
seller's  lien  was  gone  at  one  time.  During  the  currency  of 
the  credit  the  seller  cannot  exercise  his  lien  unless  the 
buyer  become  insolvent,  but  when  the  term  of  credit  has 
expired  the  lien  revives  (a). 

In  2Iarvin  v.  Wallis  {b),  in  1856,  the  seller  remained  in 
possession  of  a  horse  after  the  sale.  The  jury  found  that 
the  buyer  had  lent  it  to  the  seller  to  keep,  and  the  seller 
obtained  a  verdict  which  the  Court  refused  to  set  aside. 

In  Baldey  v.  Parker  (c),  in  1823,  the  defendant  bargained 
in  the  plaintiff's  shop  for  goods  above  the  value  of  10/. ; 
some  of  the  ai-ticles  were  measiu-ed  in  his  presence,  some  he 
marked  in  pencil,  some  he  assisted  in  cutting  from  a  larger 
piece.  The  King's  Bench  decided  that  there  was  no  evidence 
that  the  bargain  was  bound.  The  ground  of  theu-  decision  is 
concisely  stated  by  Hoh-oyd,  J.:  "Upon  a  sale  of  specific 
"  goods  for  a  specific  price,  by  parting  with  the  possession, 
"  the  seller  parts  with  his  lien.  The  statute  contemplates 
"  such  a  parting  with  the  possession,  and  therefore  as  long 
"as  the  seller  preserves  his  conti'ol  over  the  goods  so  as  to 
"  retain  his  lien,  he  prevents  the  vendee  from  accepting 
"  and  receiving  them  as  his  own  within  the  meaning  of 
"the  statute."  This  case  very  closely  resembles  Anderson 
X.  Scott  (d)  and  Hodgson  v.  Le  Bret  (e)  in  the  facts.  It 
seems  that  the  difference  between  the  decisions  is  rather 
on  the  practical  application  of  the  law  than  its  nature ; 
Lord  Ellenborough  seems  to  have  thought  that  the  sellers 
had  abandoned  their  lien  under  cii'cumstances  which  in 
Baldetj  v.  Parker  (c)  were  held  not  to  be  any  evidence  of  such 
abandonment. 

In  Smith  v.  Surman  (/),  in  1829,  the  King's  Bench,  of 

(a)  See  section  41  {))  (6)  of  the  Sale  of  Groods  Act. 

(6)  Marvin  v.  WaJlis,  25  L.  J.  Q.  B.  369;  €  E.  &  B.  726. 

(c)  Baldey  v.  Parker,  2  B.  &  C.  37. 

(d)  Anderson  v.  Scott,  1  Camp.  235,  n. 

(e)  Hodgam,  v.  Le  Bret,  1  Camp.  233. 
(/)  Smith  V.  Surman,  9  B.  &  C.  561. 
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whicli  Littledale,  J.,  and  Parke,  J.,  had  become  members, 
acted  on  the  principle  laid  down  in  Baldey  v.  Parker  (a). 

In  Maherley  v.  Shepherd  (b),  in  1833,  the  plaintiff,  under  a 
verbal  contract,  was  building  a  wagon  for  the  defendant ;  the 
defendant  furnished  a  tilt  and  ironwork,  which  he  fixed  on 
the  wagon  whilst  it  was  building.  The  plaintiff  brought  an 
action  for  goods  sold  and  delivered,  and  was  nonsuited.  The 
Court  of  Common  Pleas  refused  to  set  aside  the  nonsuit.  It 
is  difficult  to  see  how  any  question  on  the  Statute  of  Frauds 
could  arise,  as  according  to  the  report  there  was  not  a 
shadow  of  proof  that  the  goods  were  delivered,  and  there  was 
no  count  for  goods  bargained  and  sold,  or  for  not  accepting 
goods.  But  the  report  probably  is  in  some  respect  inaccurate, 
for  the  Court  did  consider  the  question  of  whether  the  bargain 
was  bound,  and  they  decided  it  was  not.  "The  plaintiff," 
said  Tindal,  C.  J.,  "retained  his  lien  upon  the  wagon,  and 
"  there  was  nothing  in  the  facts  that  denoted  any  intention 
"  either  to  deliver  or  accept.  The  circumstances  of  the  case 
"  certainly  leave  it  open  to  doubt  whether  the  statute  has 
"  been  complied  with  or  not,  but  we  think  it  is  the  duty  of 
"the  plaintiff  to  free  the  case  from  all  doubt,  and  where  any 
"  remains,  that  it  is  safer  to  adhere  to  the  plain  intelligible 
"  words  of  the  statute,  which  point  as  clearly  as  words  can  to 
"an. actual  delivery  and  an  actual  receiving  of  part  or  the 
"whole  of  the  goods  sold." 

In  Bill  V.  Bament(c),  in  1841,  the  defendant  having  bar- 
gained for  a  quantity  of  brushes  from  the  plaintiff,  saw  them 
at  the  warehouse  of  the  plaintiff's  agent,  Harvey  by  name, 
and  directed  a  boy  to  alter  the  mark  on  them,  and  to  send 
them  to  St.  Catherine's  Wharf.  There  was  a  signature 
obtained  by  a  trick  after  action  commenced  to  a  receipt  for 
the  goods.  The  Exchequer  set  aside  a  verdict  which  the 
plaintiff  had  obtained  for  the  goods  sold  and  delivered,  and 
entered  a  nonsuit.     Parke,  B.,  said,  "  To  take  the  case  out  of 


(«)  Baldey  v.  Parker,  2  B.  &  C.  37. 
(6)  Maherhy  v.  Shepherd,  10  Bing.  99. 
(c)  Bill  V.  Bame)it,d  M.  &  W.  37. 
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"  the  17th  section  there  must  be  both  delivery  and  accept- 
"ance,  and  the  question  is,  whether  they  have  been  proved 
"  in  the  present  case.  I  think  they  have  not ;  I  agi-ee  that 
"  there  was  evidence  for  the  jury  of  acceptance,  or  rather  of 
"  intended  acceptance.  The  direction  to  mark  the  goods  was 
"  evidence  to  go  to  the  jury  quo  animo  the  defendant  took 
"possession  of  them,  so  also  the  receipt "  (i.e.,  the  receipt  in 
writing,  signed  by  the  defendant)  "was  some  evidence  of  an 
"  acceptance  ;  but  there  must  also  be  a  delivery,  and  to 
"  constitute  that,  the  possession  must  have  been  parted  with 
"by  the  owner,  so  as  to  deprive  him  of  the  right  of  lien  ; 
"  Harvey  might  have  agreed  to  hold  the  goods  as  the  ware- 
"  houseman  of  the  defendant,  so  as  to  deprive  himself  of  the 
"  right  to  refuse  to  deliver  them  without  payment  of  the 
"price,  but  of  that  there  was  no  proof." 

In  Edan  v.  Dudfield  (a),  in  1841,  the  case  was  reversed : 
the  seller  sold  the  goods  to  his  factor,  who  had  the  goods  in 
his  possession  at  the  time  of  sale.  The  Queen's  Bench  held, 
that  if  the  jury  thought  he  had  taken  to  them  as  buyer,  it 
was  sufficient  to  satisfy  the  statute. 

This  case  was  approved  in  Lillytvhite  v.  Devereux{b),  in 
1846,  where  the  question  was  whether  the  defendant  had 
taken  to  the  goods  as  buyer  or  hirer. 

In  Marshall  v.  Green  (c),  in  1876,  the  sale  was  of  standing 
timber,  and  the  buyer  had  agreed  to  resell  the  tops  and 
stumps,  and  had  cut  down  some  of  the  trees.  Held  that  there 
was  ample  evidence  of  acceptance  and  receipt. 

There  are  some  expressions  used  in  the  judgment  of  the 
Queen's  Bench  in  Dodsley  v.  Farley  {d),  in  1840,  which  are 
apparently  at  variance  with  the  principle  of  the  other  modern 
cases,  but  the  expressions  there  used  when  construed  with 
reference  to  the  point  before  the  Court  do  not  necessarily 
show  that  the  Queen's  Bench  took  a  different  view  of  the 
law  from  that  taken  in  the  other  cases.     It  seems  better  to 


(a)  Edan  v.  Dudfield,  1  Q.  B.  306;  5  Jur.  317. 

(i)  Lillywhite  v.  Devereux,  15  M.  &  W.  285. 

(c)  Marshall  v.  Oreen,  45  L.  J.  C.  P.  153  ;  1  C.  P.  D.  35. 

{d)  Dodsley  v.  Varleij,  12  A.  &  E.  632. 
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insert  the  report  at  length  (so  far  as  it  bears  on  this  point), 

rather  than  run  the  risk  of  omitting  something  material  in 

abridging  it.     The  plaintiff  had  obtained  a  verdict  on  a  count 

for  goods  bargained  and  sold,  and  an  application  was  made  to 

the  Court  to  set  aside  this  verdict.     Lord  Denman  delivered 

the  judgment  of  the  Court :    "  It  was  contended,"  he  said, 

"that  there   was   no   contract   completed   by   delivery  and 

"  acceptance,  so  as  to  satisfy  the  Statute  of  Frauds.     The 

"  facts  were,   that    the    wool    was    bought   while    at    the 

' '  plaintiff's ;  the  price  was  agreed  on,  but  it  would  have  to 

"  be  weighed ;   it  was  then  removed  to  the  warehouse  of  a 

"  third  person,  where  Bamford  collected  the  wool  which  he 

"  purchased  for  the  defendant  from  various  persons,  and  to 

"  which  place  the  defendant  sent  sheeting  for  the  packing  up 

"  of  such  wool.     There  it  was  weighed,  together  with  the  other 

"  wool,  and  packed,  but  it  was  not  paid   for ;    it  was   the 

"  usual  course  for  the  wool  to  remain  at  this  place  till  paid 

"for.     No  wish  was   expressed  to  take  the  opinion  of  the 

"  jury  on  the   fact   of   Bamford's   agency,  the   defendant's 

"  counsel  acquiescing   in   that  of  the   Judge,  proAdded  the 

"  circumstances  would  amount  to  it  in  point  of   law.     We 

"agree  that  they  might;  therefore  all  these  must  be  taken 

"  to  be  the  acts  of  the  defendant.     Then,  he  has  removed  the 

"  plaintiff's  wool  to  a  place  of  deposit  for  his  own  wool ;   he 

"  has  weighed  it  with  his  other  purchases  of  wool ;  he  has 

"packed  it  in  his  own  sheeting  ;  everything  is  complete  but 

"the  payment  of  the  price.     It  was  argued,  that  because  by 

"the  course  of  dealing  he  was  not  to  remove  the  wool  to  a 

"  distance  before  payment  of  the  price,  the  property  had  not 

"  passed  to  him,  or  that  the  plaintiff  retained  such  a  lien 

"  upon  it  as  was  inconsistent  with  the  notion  of  an  actual 

"delivery.      We  think  that,  upon  this  evidence,  the  place 

"  to  which  the  wool  was  removed  must  be  considered  as  the 

"  defendant's  warehouse,  and  that  he  was  in  actual  possession 

"  of  it  there  as  soon  as  it  was  weighed  aad  packed;  that  it 

"was  thenceforward  at  his  risk,  and  if  burnt  must  have  been 

"paid  for  by  him.     Consistently  with  this,  however,  the 

"  plaintiff  had,  not  what  is  commonly  called  a  lien  determin- 
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"able  on  the  loss  of  possession,  but  a  special  interest  some- 
"  times,  but  improperly,  called  a  lien  growing  out  of  his 
"original  ownership,  independent  of  the  actual  possession, 
"  and  consistent  with  the  property  being  in  the  defendant. 
"  This  he  retained  in  respect  of  the  term  agreed  on,  that  the 
"  goods  should  not  be  removed  to  their  ultimate  place  of 
"  destination  before  payment;  but  this  lien  is  consistent,  as 
"  we  have  stated,  with  the  possession  having  passed  to  the 
"buyer:  so  that  there  may  have  been  a  delivery  to  and 
"  actual  receipt  by  him.  This  we  think  is  the  proper 
"  conclusion  upon  the  present  evidence,  and  there  will  be  no 
"  rule." 

It  seems  perfectly  clear,  that  if  Bamford  was  the  defen- 
dant's agent,  there  was  ample  evidence  of  such  an  appropria- 
tion of  the  specific  wool  as  would  have  converted  the 
agreement  to  sell  into  a  fbargain  and]  sale,  and  (if  the  Statute 
of  Frauds  were  out  of  the  way)  transfer  the  property  and 
consequent  risk  to  the  defendant.  The  only  question,  there- 
fore, in  the  case  was,  whether  the  facts  showed  such  a  receipt 
of  the  goods  as  was  contemplated  by  the  Statute  of  Frauds. 
The  argument  for  the  defendant  seems  to  have  been  that  the 
agreement  by  which  the  buyer  was  not  to  remove  the 
wool  till  paid  for  showed  that  the  acts  done  to  the  wool 
could  not  be  done  with  the  intention  to  give  him  possession. 
The  Court,  however,  seemed  to  have  thought  that  the  facts 
showed  an  unequivocal  delivery  of  the  actual  possession,  and 
consequently  that  the  agreement  could  only  operate  by  giving 
such  rights  to  the  seller  as  were  consistent  with  an  actual 
delivery  of  possession  to  the  buyer.  In  Howes  v.  Ball  (a) 
it  was  decided  that  an  agreement  of  this  kind  did  not  confer 
on  the  seller  any  right  either  of  property  or  possession  in 
the  goods  actually  delivered,  but  at  most  operated  as  a 
personal  licence  from  the  purchaser.  Probably  the  Queen's 
Bench,  in  Dodsley  v.    Varley  (b),  would  have  come  to  the 


(a)  Howes  v.  Ball,  7  B.  &  C.  484;  and  cf.  Sewell  v.  Bardick  (1884),  52  L.  J. 
Q.  B.  428  ;  10  Ap,  Ca.  74,  at  p.  95. 
(6)  Dodaletj  \.  Varley,  12  A.  &  E.  632. 
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same  decision  if  it  had  been  material  to  determine  what 
rights  Dodsley  had  in  the  wool,  but  that  being  perfectly 
immaterial  to  the  question  then  before  the  Court,  they  did 
not  consider  that  point.  The  judgment,  therefore,  in  Dodsley 
V.  Varley{a)  cannot  be  taken  to  show  that  the  Queen's 
Bench  thought  that  there  might  be  an  actual  receipt  of  goods 
by  the  buyer  within  the  meaning  of  the  Statute  of 
Frauds  without  such  a  taking  of  possession  by  him  as  would 
completely  determine  the  seller's  rights  in  the  part  of  the 
goods  so  received,  and  consequently  the  case  does  not  affect 
the  authority  of  Baldey  v.  Parher  (b),  and  the  other  cases 
before  quoted. 

It  may  therefore  be  considered  as  having  been  settled, 
that  the  construction  of  the  statute  was  that  so  concisely  and 
clearly  stated  by  Holroyd,  J.,  in  Baldey  v.  Parker  (6),  and 
repeated  in  almost  the  same  terms  by  Parke,  B.,  in  Bill  v. 
Bament  (c),  namely,  that  the  facts  which  prove  that  part  of 
the  goods  have  been  delivered  and  taken  into  the  buyer's 
control,  so  as  to  determine  the  seller's  possession  of  that 
part,  prove  that  he  has  actually  received  them,  and  that 
nothing  short  of  such  a  delivery  and  taking  could  amount  to 
an  actual  receipt  by  the  buyer  within  the  meaning  of  the 
Statute  of  Frauds. 

In  Farina  v.  Home  (d),,  in  1846,  where  the  seller  sent  a 
case  of  eau  de  Cologne  to  his  agent  in  London,  who  warehoused 
it,  obtained  a  delivery -waiTant  and  indorsed  it  to  the  buyer, 
who  kept  it  in  his  possession  for  ten  months,  the  Court 
held  that  although  there  was  sufficient  evidence  of  an 
acceptance  there  was  none  of  the  receipt. 

In  Currie  v.  Anderson  [e),  in  1860,  the  defendant  sent  to 
Hanson  &  Co.,  in  Constantinople,  the  bill  of  lading  for  goods 
which  he  had  ordered  from  the  plaintiffs  but  not  examined, 
and  which  the  plaintiffs  had  shipped  at  his  request.    The  bill 

(a)  Dochlei/  v.  Varley,  12  A.  &  E.  632. 

(6)  Baldey  v.  Parker,  2  B.  &  0.  37,  ante,  p.  33. 

(c)  Bill  y.  Bament,  9  M.  &  W.  37. 

(d)  Farina  v.  Home,  16  L.  J.  Ex.  73;  16  M.  &  W.  119. 

(e)  Currie  t.  Anderson,  29  L.  J.  Q.  B.  87  ;  2  E.  &  E.  595. 
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of  lading  was  to  be  handed  over  by  Hanson  &  Co.  to  a  person 
named  by  tbe  defendant  wben  be  should  call  for  it.  That 
person  was  unable  to  call  for  it  for  some  months,  and  then  the 
goods  were  not  forthcoming.  The  Court  held  there  was  ample 
evidence  of  acceptance  and  receipt. 

In  the  following  case  of  3Ieredith  v.  Meigh  (a),  in  1853, 
there  seems  to  have  been  no  evidence  either  of  acceptance  or 
receipt,  although  there  had  been  a  delivery  to  a  carrier. 

China  clay  was  to  be  sent,  according  to  a  verbal  agreement, 
by  the  seller  in  Cornwall,  by  sea  to  Liverpool,  and  thence 
by  a  carrier  to  the  buyer  in  Staffordshire.  The  seller  sent 
the  bill  of  lading  to  the  carrier  to  enable  him  to  obtain 
delivery  at  Liverpool.  The  cargo  was  lost  at  sea,  and  the 
buyer,  who  was  the  defendant,  objected  that  there  was  no 
evidence  of  an  acceptance  and  receipt.  The  defendant 
obtained  a  verdict,  which  the  Court  refused  to  set  aside. 

Erie,  J.,  said,  "  Placing  goods  ordered  on  board  ship  is 
"  good  evidence  of  a  delivery  in  support  of  a  count  for  goods 
"  sold  and  delivered ;  but  that  is  not  the  same  as  the  question 
"under  the  17th  section  of  the  Statute  of  Frauds.  I  have 
"  no  doubt  that  the  bill  of  lading,  which  is  the  symbol  of  the 
"property,  may  be  so  received  and  dealt  with  as  to  be 
"  equivalent  to  an  actual  receipt  of  the  property  itself."  But 
that  was  not  the  case  here. 


(o)  Meredith  v.  Meigh,  22  L.  J.  Q.  B.  401  ;  2  E.  &  B.  364. 
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Acceptance  and  Receipt  to  Satisfy  the  Statute  of  Frauds. 
Engraving  Purchaser's  Name  on  Goods  Pursuant  to 
Order  Since  the  case  of  Morton  v.  Tibbett,  15  Q.B., 
8.  428,  it  lias  not  been  open  to  question  that  a  purchaser 
might  "  accept  "  goods  within  the  meaning  of  the  term  in 
the  Statute  of  Frauds  without  precluding  himself  from  the 
right  to  afterwards  reject  them  as  not  being  in  accordance 
with  the  contract.  The  Canadian  cases  fully  recognize  the 
difference  between  the  two  meanings  of  the  term  ' '  accept. ' ' 
In  the  early  case  of  Walker  v.  Boulton,  3  0.  S.,  252  (1834), 
the  dealer  in  plate,  which  the  defendant  had  selected  and 
purchased,  was  directed  by  him  to  have  his  arms,  crest  and 
motto  engraved  on  the  pieces.  The  articles  were  thereupon 
set  aside,  labelled  with  the  purchaser's  name,  and  sent  to 
the  engraver  to  be  engraved  as  directed.  They  were  then 
packed  up  and  forwarded  "  through  one  of  the  for- 
"  warders."  The  objection  was  taken  that  the  Statute  of 
Frauds  had  not  been  complied  with,  but  it  was  held  that 
the  direction  as  to  the  engraving,  following  ^  upon  the 
selection  of  the  goods,  was  a  sufficient  acceptance,  and  that 
the  acceptance,  as  had  been  already  decided  by  the  English 
cases,  could  precede  the  final  delivery  by  the  vendor. 

Mere  offer  to  re-sell  goods  bought  at  auction  held  not  an 
acceptance.  This  was  held  in  a  case  some  years  before  the 
early  Englis-h  case  of  Morton  v.  Tibbett,  15  Q.B.  428,  but 
it  was  not  necessary  to  the  decision  of  the  case,  the  Sta- 
tute of  Frauds  having  been  satisfied  by  the  memorandum 
signed  by  the  auctioneer's  clerk.  Robinson,  C.  J.,  said,  "  if 
"  it  had  been  necessary  for  the  plaintiffs  to  rely  on  the 
"  supposed  evidence  of  acceptance  to  take  tihe  case  out  of 
"  the  statute,  they  must,  I  think,  have  failed.  There  was 
' '  nothing  proved  here  at  all  equivalent  to  what  was  proved 
"  in  the  case  of  Chaplin  v.  Rogers,  1  East,  192,  for  there 
"  the  vendee  had  actually  sold  again  part  of  the  hay  pur- 
' '  chased  by  him,  and  his  vendee  had  taken  some  of  the  hay 
"  away.  Here  this  defendant  'has  done  nothing  more  than 
''  offer  to  sell  to  a  third  party  some  of  the  iron  wihioh  had 
' ' '  been  knocked  down  to  him,  but  the  mere  offer  to  sell  has 
"  not  been  deem'ed  such  a  dealing  with  the  goods  as  con- 
"  stitutes  an  acceptance.  Smith  v.  Surman,  9  B.  &  C.  561 
"  (1829)."    It  is  doubtful  how  far  this  case  would  be  recog- 
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nized  as  law  since  the  case  of  Page  v.  Morgan,  on  which 
is  founded  the  clause  of  the  Sale  of  Goods  Act,  to  the  effect 
that  there  is  an  acceptance  of  goods  within  the  meaning  of 
the  section  when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognizes  a  pre-existing  contract  of  sale, 
whether  there  be  an  acceptance  in  performance  of  the  con- 
tract or  not.  Sec.  4  (3)  of  the  English  Sale  of  Goods 
Act.  The  offer  to  re-sell  was  an  act  in  relation  to  the  goods, 
which  would  not  have  been  done  if  the  purchaser  had  not 
recognized  the  pre-existing  contract,  and  was  so  held  to  be 
by  Bigham,  J.,  in  Taylor  v.  The  Great  Eastern  Railway 
(1901),  1  K.B.  774.  The  Upper  Canada  case  referred  to  is 
Clarhson  v.  NoUe,  2  U.  C.  R.  361.  Page  v.  Morgan  is  re- 
ported in  15  Q.  B.  D.  p  228  and  is  founded  on  Kibhle  v. 
Gough,  38  L.  T.  (K  S.)  841. 

Sale  of  part  of  the  goods  proves  acceptance.    In  Robinson 
V.  Gordon  &  Machay,  23  U.C.Q.B.  143  (1863),  the  defendant 
ordered  cloth  goods  to  be  delivered  by  the  1st  of  April. 
Three  cases  were  received,  (not  all  together,)  by  the  10th 
of  March,*  on  whidh  date  the  defendants  wrote  plaintiff, 
refusing  to  keep  the  goods  on  the  ground  of  the  breach  of 
an    alleged    condition    that    plaintiff    would    not    sell    to 
retailers.     Defendants  sold    part    of    the    two'  cases  first 
received,  and  on  this  groumd  the  court  held  that  there  had 
been  an  acceptance.    With  our  present  lights,  this  is  a  very 
plain  case,  and  need  hardly  have  been  mentioned,  except 
for  the  exposition  of    the    conflict    between  the  Queen's 
Bench  and  Exchequer  Courts  as  to  the  content  of  the  term 
"  acceptance."  The  case  of  McMaster  v.  Gordon,  20  U.C. 
C.P.  16,  resembles  the  English  case  of  Page  v.  Morgan,  15 
Q.B.D.  228,  in  that  the  purchaser's  clerk  took  exception  to 
the  goods  when  delivered,  saying  that  the  pieces  were  longer 
than  called  for  by  the  bargain,  and  on  the  following  day  the 
defendants  wrote  plaintiff,  complaining  of  the  quality  of 
the  goods.     While  they  we:?e  at  the    station   the   defend- 
ants had  sold  part  of  the  goods  from  the  sample  supplied, 
and  other  sales  were  made  later;  but  the  defendant's  clerk 
said  that  as  they  did  not  keep  the  goods,  the  orders  were 
not  filled  nor  the  goods  delivered.    It  was  held  that  there 
had  been  an  acceptance,  and  Ifche  head-note  states  the  now 
familiar  principle,  that  "  there  may  be  an  acceptance  of 
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"  goods,  to  take  the  case  out  of  tlhe  Statute  of  Frauds  and 
"  let  in  proof  of  tlie  actual  bargain,  leaving  the  parties  still 
"  able  to  object  that  goods  do  not  answer  the  contract,  etc." 

Such  a  dealing  with  the  goods  as  implies  the  assumption 
of  otvnership  is  acceptance.    In  Tower  v.  Tudhope  et  al., 
37  U.  C.  Q.  B.  200  (1875),  the  plaintiff  agreed  to  sell  some 
goods  to  defendant  and  others  to  W.  &  J.  Tudhope.    By 
agreement  between  defendant  and  the  agent  of  plaintiff 
the  goods  were  all  sent  in  one  package  to  W.  Tudhope, 
invoices  being  sent  to    the    respective    purchasers.     The 
goods  were  examined  at  the  custom  house,  and  the  package 
was  found  belonging  to  the  defendant,  for  which,  owing 
it  seems  to  some  misunderstanding  or  mistake,  no  invoice 
had  been  given  to  the  customs  officers.     Their  suspicions 
were  aroused,  and  the  whole  lot  was  eventually  sold.  Mean- 
time defendant  had  handed  his  invoice  to  Mr.  Tudhope,  to 
be  forwarded  to  the  express  agent,  who  gave  it  to  the 
customs  officials.     The  question  was  whether  this  was  a 
sufficient  dealing  with  the  goods  by  the  defendant  to  con- 
stitute acceptance.     Wilson,  J.,  summarized  the  dealings 
as  follows:    "  The  sending  of  the  goods  from  New  York 
'  addressed  to  the  defendants,  and  putting  them  in  the 
'  case  with  the  defendant's  consent,  addressed  to  W.  &  J. 
'  Tudhope,  Orillia;  the  sending  to  the  defendants  an  in- 
'  voice  of  the  goods ;  the  payment  of  duties  as  on  the  whole 
'  goods  by  W.  &  J.  Tudhope, — treating  him  for  the  purpose 
'  as  the  agent  for  the  defendants;  the    delivery  by  the 
'  defendants  to  W.  &  J.  Tudhope  of  their  invoice  for  the 
'  purpose  of  passing  the  goods  throug'h  the  custom  house ; 
'  and  the  application  for  the  goods  to  the  customs  authori- 
'  ties    or    to     the     Express    Company."     His     Lordship 
considered  that  W.  &  J.  Tudhope  were  the  agents  of  the 
defendants,  and  that  there  had  been  a  dealing  with  the 
defendants '  goods  by  both  them  and  the  defendants,  which 
showed  an  assumption  of  ownership  over  the  goods  which 
was  quite  opposed  to  the  ownership  of  them  remaining  in 
the  plaintiff.    This  is  in  accordance  with  the  modern  view 
as  to  the  nature  of  acceptance  to  satisfy  the  Statute  of 
Frauds,  "an  acceptance  wthich  would  perfect  the  contract 
"  under  the  Statute  of  Frauds,  although  it  may  not  have 
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"  been  an  acceptance  wMoli  bound  the  defendants  to  keep 
"  the  goods.  For  tihere  is  said  to  be  a  difference  between 
' '  the  two  kinds  of  acceptance,  and  altbougb  the  acceptance 
' '  may  be  such  as  to  bind  the  'contract,  it  does  not,  never- 
"  liheless,  prevent  the  purchaser  from  rejecting  the  goods 
"  for  just  cause."  Per  "Wilson,  J. 

Taking  samples  of  the  cargo  for  inspection  held  not  to 
amount  to  acceptance.  The  case  of  Scott  v.  Melady,  27 
Ont.,  App.  Eep.  193  (1900),  should  be  read  in  connection 
with  the  case  last  referred  to  because  its  tendency  is  in  the 
opposite  direction  to  that  of  the  earlier  case.  The  probable 
explanation  is  that,  in  the  meantime,  a  case  had  been 
decided  by  the  Court  of  Appeal  in  England,  w'hich,  while 
probably  correctly  enough  decided  in  the  result,  gave  coun- 
tenance to  the  application  of  a  criterion  wholly  different 
from  that  applied  in  the  leading  case  of  Page  v.  Morgan. 
Lord  Herschell,  in  particular,  seems  to  be  looking  for  an 
acceptance  which  would  preclude  the  purchaser  from  com- 
plaining of  the  goods  delivered.  "  No  doubt,"  he  says, 
' '  you  might  have  a  case  in  which  there  was  such  an  amount 
' '  of  delay  after  the  goods  had  been  placed  in  the  custody 
"  directed  by  the  purchaser  as  to  prevent  the  purchaser 
' '  from  withdrawing ;  but  here  there  has  been  no  such  lapse 
"  of  time  as  can  preclude  the  purchaser  from  denying 
"  that  he  has  accepted  the  goods."  Eef erring  to  this  case 
of  Taylor  v.  Smith,  in  Taylor  v.  Great  Eastern  Railway, 
1901,  1  K.  B.,  at  778,  Bigham,  J.,  said:  "  I  see  by  a  foot- 
"  note  that  the  case  was  reported  about  a  year  after  it  was 
"  decided,  in  deference  to  representations  from  various 
"  quarters.  I  think  the  editor  would  have  done  well  to 
"  have  resisted  those  representations,  for  the  case  declares 
"  no  principle  of  law,  and  is  in  my  opinion  of  no  general 
"  application."  The  case  does,  however,  as  already  stated, 
tend  to  unsettle  the  doctrine  established  after  many  years 
of  conflict  by  the  case  of  Page  v.  Morgan,  and  it  was  inevi- 
table that  it  should  affect  the  course  of  subsequent 
development.  In  Scott  v.  Melady,  27  Ontario,  App.  Rep. 
193  (1900),  the  defendants  agreed  orally  to  buy  from  the 
plaintiff  ten  thousand  bushels  of  No.  2  red  wheat,  to  be 
delivered  on  board  a  vessel  to  be  provided  by  the  defend- 
ants.   A  jus  disponendi  was  reserved  by  the  terms  of  the 
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bill  of  lading,  taken  to  the  order  of  the  bank,  and  instruc- 
tions given  that  the  wheat  should  not  be  delivered  until 
payment  of  the  draft.  But  while  the  vessel  was  in  the 
Welland  Canal,  samples  were  taken  by  the  defendants,  as 
to  which  Street,  J.,  said:  "  The  samples  were  taken  by 
"  the  defendants  in  order  that  they  might  determine 
"  whether  they  should  accept  the  wheat  or  decline  it;  in 
' '  other  words,  to  see  whether  it  complied  with  the  contract 
"  or  not;  and  as  soon  as  they  found  that  it  was  not  up  to 
"  the  standard,  they  rejected  it."  It  is  well  settled  that 
the  receipt  of  a  sample  being  part  of  the  goods  sold  is 
actual  receipt  to  satisfy  the  requirements  of  the  statute 
as  to  receipt.  If,  then,  the  sample  was  taken  for  the 
purpose  of  determining  whether  the  cargo  complied  with 
the  requirements  of  the  contract,  it  is  difficult  to  see  why 
there  was  not  such  a  dealing  with  the  goods  as  amounted 
to  a  recognition  of  the  contract.  Yet  it  was  held  by  Street, 
J.,  "  without  hesitation,  that  there  was  no  acceptance  or 
"  receipt  of  the  wheat,  or  any  part  of  it,"  and  his  decision 
was  sustained  by  the  Court  of  Appeal. 

Writing  a  letter  to  vendor  in  reference  to  goods  is  not 
acceptance.  This  was  decided  by  Wetmore,  J.,  in  Colder  v. 
Hallett,  5  Terr.  1.  The  contention  was  made  under  the  later 
doctrine  as  to  acceptance  that  this  was  an  act  done  in  rela- 
tion to  the  goods,  but  "Wetmore,  J.,  said  it  was  an  act  done 
not  in  relation  to  the  goods  themselves  but  in  relation  to 
the  order  for  the  goods. 

Acceptance  is  a  question  for  the  jury.  In  Raymond  v. 
Saunders,  27  N.  B.  38  (1888),  the  defendant  went  to  the 
plaintiff's  store  and  examined  three  coats,  one  of  which 
was  ripped  in  one  of  the  seams,  and  gave  directions  that 
the  tickets  showing  the  prices  of  them  should  be  taken  off, 
that  the  defective  one  should  be  repaired,  and  the  other  two 
put  up  in  several  parcels  and  sent  to  his  room  at  the  hotel. 
The  coats  were  put  up  as  directed,  and  sent  to  the  defend- 
ant's hotel,  but  not  put  in  his  room,  though  he  saw  them  in 
the  hotel.  On  this  evidence,  the  judge  refused  to  nonsuit 
the  plaintiff,  and  directed  the  jury  that  when  the  tickets 
were  taken  off  the  coats,  there  was  a  transfer  of  the 
property  to  the  defendant,  and  the  putting  the  coats  in 
parcels  by  his  direction  and  sending  them  to  his  hotel  was 
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an  appropriation  of  them  by  him,  which  entitled  the  plaintiff 
to  recover.  This  was  held  to  be  an  improper  direction.  The 
question  whether  there  was  an  acceptance  of  the  goods  by 
the  defendant  should  have  been  left  to  the  jury.  The  direc- 
tion to  the  jury  certainly  confuses  two  different  things — 
the  appropriation  necessary  to  pass  the  property,  and  the 
actual  receipt  required  to  satisfy  the  statute.  But  the 
decision  is  equally  unsatisfactory.  The  goods  were  specific, 
and  apart  from  the  Statute  of  Frauds  and  a  possible  ques- 
tion as  to  the  deliverable  condition  of  the  defective  coat, 
the  property  would  pass  on  the  making  of  the  contract. 
The  real  questions  in  the  case  are  not  dealt  with  by  the 
court.  The  coats  that  were  ready  had  certainly  been 
accepted.  The  only  question  as  to  them,  under  the  Statute 
of  Frauds,  was  as  to  the  actual  receipt  by  virtue  of  the 
delivery  at  the  hotel. 

Contract  of  sale,  with  option  to  return,  an  entire  contract, 
and  the  whole  validated  hy  acceptance  and  receipt  of  part. 
The  case  was  that  certain  teas  were  sold  to  the  plaintiffs  by 
the  defendants  under  a  promise  that  defendants  would  pay 
them  an  advance  of  ten  cents  a  pound  for  all  of  such  teas 
as  they  should  have  unsold  in  stock  at  a  later  date  named. 
It  was  contended  that  there  were  two  separate  agreements, 
and  that  the  contract  for  the  return  was  within  the  Statute 
of  Frauds.  The  case  is  decided  on  the  footing  that  there 
had  been  a  finding  of  fact  by  the  trial  judge  that  there  was 
only  one  contract,  and  not  two  separate  contracts.  That 
being  the  case,  the  delivery  and  acceptance  of  the  teas  to 
the  plaintiffs  made  the  whole  contract  enforceable.  Lumsden 
V.  Davies,  11  0.  A.  E.  585  (1885). 

Actual  Receipt.  The  Canadian  cases  on  the  subject  are 
few  of  them  worth  noting.  They  merely  affirm  principles 
that  are  well  established  and  imderstood.  In  Flintoft  v. 
Elmore,  18  U.  C.  C.  P.  275  (1868),  it  was  held  on  the  facts 
that  there  had  been  no  actual  receipt  by  the  purchaser.  In 
McNeil  V.  Keleher,  15  U.  C.  P.  470  (1865),  the  actual 
receipt,  coupled  with  acceptance  of  part  of  the  lot  of  cord- 
wood  sold,  validated  the  contract  as  to  the  whole. 

The  acceptance  and  actual  receipt  may  he  proved  by  oral 
evidence.  Quebec  case.  The  contention  was  made  in  the 
ease  of  Munn  v.  Berger,  10  S.  C.  E.  512,  that  under  the  Civil 
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Code  of  the  Province  of  Quebec,  article  1235,  the  facts 
constituting  acceptance  and  receipt  of  the  goods  could  not 
be  proved  by  oral  evidence.  T^he  article  is  given  in  the 
opinion  of  Henry,  J.,  as  follows :  "  In  commercial  matters 
' '  in  whiob  the  sum  of  money  or  value  in  question  exceeds 
"  fifty  dollars  no  action  or  exception  can  be  maintained 
"  against  any  party  or  his  representatives,  unless  there  is 
"  a  writing  signed  by  the  former  in  the  following  cases ;  (4) 
' '  upon  any  contract  for  the  sale  of  goods,  unless  the  buyer 
"  'bas  accepted  or  received  part  of  the  goods  or  given  some- 
"  thing  in  earnest  to  bind  the  bargain.  The  foreging  rule 
"  applies,  althougb  the  goods  be  intended  to  be  delivered 
' '  at  some  future  time,  or  be  not  at  th.e  time  of  the  contract 
"  ready  for  delivery." 

The  trial  judge  had  'held  tbat  oral  evidence  could  not  be 
given  of  the  fact  of  acceptance  by  delivery  to,  and  acts  of 
ownership  by  tbe  purchaser,  but  the  Supreme  Court  of 
Canada  held  tbat  tbe  evidence  was  improperly  rejected. 
The  article  is  substantially  the  same  as  the  section  of  the 
Englisi.  Statute  of  Frauds  from  which  it  is  taken,  and 
the  effect,  so  far  as  regards  tihe  point  under  consideration, 
was  held  to  be  tbe  same. 

Can  there  be  actual  receipt  where  the  vendor  still  retains 
his  lien?  There  is  a  dictum  on  this  point  of  Sir  William 
Eobinson's  in  an  old  case  of  Wegg  v.  Drake,  16  U.  C.  Q.  B, 
253  (1858),  in  which  be  says :  "  It  is  not  on  tbe  ground  that 
"  tbe  plaintiff  had  still  a  lien  on  the  carriage  for  his  price 
"  that  we  consider  acceptance  cannot  be  held  to  have  been 
"  proved  in  this  case,  for  although  that  has  been  held 
"  erroneously  to  be  a  criterion  in  some  cases,  it  is  not  so 
"  considered  at  this  day,  and  it  is  most  reasonable  that  it 
"  should  not  be."  Of  course,  the  goods  may  bave  been 
accepted,  although  the  unpaid  vendor's  lien  for  the  price 
still  continues,  but  tb.e  learned  Cbief  Justice  was  probably 
thinking  of  tbe  requirement,  as  a  whole,  of  acceptance  and 
actual  receipt,  as  both  were  in  question  in  the  case,  and  he 
seems  to  have  been  of  opinion  tbat  tbe  statute  could  be 
satisfied  in  these  respects,  although  the  lien  continued.  But 
this  opinion  must  be  taken  with  a  grain  of  salt.  In  Mr. 
Benjamin's  book  he  had  two  paragraphs  on  this  subject  that 
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seemed  to  flatly  contradict  each  other,  sec.  187  and  sec.  801. 
In  the  former  he  quoted  Holroyd,  J.,  in  Baldey  v.  Parker, 
that,  "  so  long  as  the  seller  preserves  his  control  over  the 
"  goods  so  as  to  retain  his  lien,  he  prevents  the  vendee  from 
"  accepting  and  receiving  them  as  his   own,   within  the 
"  meaning  of  the  statute,"  adding  that,  "  No  exception  is 
"  known  in  the  whole  series  of  decisions  to  the  propositions 
"  here  enunciated,  and  it  is  safe  to  assume  as  a  general 
"  rule  that  whenever  no  fact  has  been  proven  showing  an 
"  abandonment  by  the  vendor  of  his  lien,  no  actual  receipt 
"  by  the  purchaser  has  taken  place."  In  section  801,  after 
referring  to  the  impression  of  Mr.  Smith  in  his  learned 
treatise  on  mercantile  law,  to  the  effect  that  the  same  acts 
which   have   been   held    sufficient   under    the    Statute    of 
Frauds  to  constitute  an  actual  receipt  by  the  purchaser 
would,  if  done  with  respect  to  the  w'hole  of  l^he  goods,  have 
the  like  effect  in  determining  the  vendor's  lien  and  justify- 
ing an  action  for  goods  sold  and  delivered,  he  adds  these 
words :   ' '  But  we  have  seen  in  a  preceding  chapter  that  in 
"  cases  where  the  vendor  retains  possession  of  the  chattel 
"  in  the  changed  character  of  bailee  for  the  buyer,  there  is 
"  a  clear  distinction  between  such  a   delivery    as    would 
"  suffice  under  the  Statute  of  Frauds  and  a  delivery  suffi- 
"  cient  to  divest  the  vendor's  lien."  Possibly  the  qualifica- 
tion in  the  first  paragraph  contained  in  the  words,  "  as  a 
"  general  thing,"  was  meant  to  let  in  the  exceptional  case 
referred  to  in  the  same  paragraph,  although  they  are  used 
almost  immediately  after  he  has  stated  that  no  exception  is 
known  in  the  whole  series  of  cases  to  the  proposition  stated 
in  the  earlier  paragraph.    Mr.  Benjamin,  however,  is  wrong 
in  saying  that  there  is  no  exception.    In  Wright  v.  Percival, 
8  L.  T.  N.  S.  Q.  B.  258,  it  was  held  that  there  had  been 
actual  receipt,  and  yet  that  the  lien  of  the  vendor  was  not 
gone.    Patteson,  J.,  had  put  it  to  the  jury  that  there  could  be 
no  receipt  unless  the  lien  was  gone,  but  at  the  argument  of 
the  rule  nisi,  he  said:   "I  cannot  exactly  recollect  what  I 
"  said  at  the  trial,  but  if  I  put  it  to  the  jury  that  there  could 
"  be  no  delivery  because  the  plaintiff  had  not  parted  with 
"  his  lien,  I  was  wrong,  and  the  jury  found  a  verdict  in 
"  spite  of  my  misdirection."    Williams,  J.,  said  that  the 
fact  of  a  lien  being  reserved  was  not  a  complete  criterion 
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of  acceptance,    (meaning,   of  course,   receipt).     "It   is   a 

'  circumstance,  but  not  a  governing  feature  of  the  case. 

'  In, Elmo  re  v.  Stoue  tlie  delivery  was  complete.    The  case 

'  was  the  same  as  if  the  horses  had  been  put  into  the  de- 

'  fendant's  own  stables.  But  was  Elmore  compelled  to  part 

'  with  the  horses  until  he  had    got    the    price   of  them? 

'  Clearly  not.    Well,  now,  ttat  shows  that  the  lien  is  not 

'  a  perfect  test,  because  the  lien   was    not    parted  witih, 

'  although  there  was  a  full  delivery.     In  this  case,  also, 

'  there  was  a  complete  delivery."    The  case  of  Elmore  v. 

Stone  is  referred  to  in  the  text  (Ante,  p.  29).    It  will  have 

been  observed  that  Mansfield,  C.J.,  who  decided  the  case, 

held  that  the  lien  was  gone  in  Elmore  v.  Stone,  and  Parke, 

B.,  in  Holmes  v.  Hoshins,  9  Esoh.  753,  referring  to  Elmore 

V.  Stone,  says  that  the  lien  was  gone.    The  cases  referred 

to  by  Mr.  Benjamin  as  sliowing  that  the  vendor's  retention 

of  his  lien  may  be  consistent  with  the  actual    receipt  by 

purchaser,  seem  to  be  Townley  v.  Crump,  4  A.  &  E.  58,  and 

Bodsley  v.  Varley,  12  A.  &  E.  632.    The  first  of  these  was  a 

case  of  insolvency  and  stoppage  ante  transitum.  The  second 

was  put  on  the  ground  of  a  special  interest,  sometimes,  but 

improperly,  called  a  lien,  and  the  ease  is  explained  by  Mr. 

Benjamin  in  section  188  as  resting  on  peculiar  grounds,  for 

he  there  says :    "  It  is  plain  that  there  is  nothing  in  this 

*  case  which  conflicts  with  the  rule  that  there  can  be  no 

'  actual  receipt  by  the  purchaser  while  the  vendor's  lien 

'  continues,  for  the  court  held  that  the  lien  was  gone." 

Referring  to  this  case  and  another,  Mr.  Langdell  says  that. 

'  Dodsley  v.  Varley  and  Wright  v.  Percival,  so  far  as  iihey 

'  hold  that  there  may  be  an  actual  receipt  without  the  ven- 

'  dor's  losing  bis  lien  for  the  price  must  be  considered  as 

'  overruled."     Mr.  Langdell  considers  that  in  Elmore  v. 

Stone,  the  lien  was  gone,  saying  that,  "  though  the  goods 

'  may  be  in  the  possession  of  the  seller  at  the  time  of  the 

'  bargain,  the  possession  may  be  changed  by  ihis  becoming 

'  bailee  of  the  buyer,  and  holding  ijhe  goods  in  t^hat  char- 

'  acter.    But  as  the  effect  of  such  a  change  in  the  character 

'  in  which  the  seller  holds  the  goods  is  to  deprive  him  of 

'  his  lien  for  the  price,    very    clear    evidence    should  be 

'  required  that  such  was  his  intention."    Langdell 's  Select 

Cases  on  Sales,  Index,  p.  1203. 
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There  can  be  little  doubt  that  this  is  the  law,  w^here  the 
Sale  of  Goods  .let  is  not  in  force.  By  section  41  (2)  of  that 
Act,  it  is  enacted  that ' '  the  seller  may  exercise  his  right  of 
"  lien,  notwithstanding  that  he  is  in  possession  of  the  goods 
' '  as  agent  or  bailee  or  custodian  of  the  buyer. ' ' 

A  case  from  the  Northwest  Territories  should  be  con- 
sidered in  connection  with  this  discussion,  Livingstone  v. 
Colpitis,  4  Terr.  L.  R.  441.  In  an  action  for  the  price  of 
forty-three  head  of  horses  at  $23  per  head  the  evidence 
established  that  the  plaintiff  and  defendant  drove  to  the 
plaintiff's  ranch  and  saw  the  plaintiff's  bunch  of  horses, 
that  the  defendant  specified  such  horses  as  wero  unsuitable 
for  his  purpose,  which  were  thereupon  marked  and  separ- 
ated from  the  others ;  that  the  defendant  gave  the  plaintiff 
$3  with  which  to  purchase  oats  to  feed  the  horses,  and  also 
bought  and  gave  the  plaintiff  some  rope  with  which  to  make 
halters  for  the  horses;  but  that  the  horses  never  left  the 
possession  of  the  plaintiff.  It  was  held,  reversing  the  de- 
cision of  Eouleau,  J.,  that  although  there  had  possibly  been 
sufficient  acceptance  there  had  been  no  actual  receipt.  The 
judgment  of  Eouleau,  J.,  was  largely  based  on  the  consider- 
ation that  it  was  very  improbable  that  the  defendant  was 
supplying  money  to  buy  oats  for  horses  that  he  did  not 
own,  and  he  concluded  that  the  horses  had  been  delivered. 
The  court  in  banco  could  not  see  that  the  owner  who  had 
agreed  to  sell  had  ever  changed  his  position  or  become 
bailee  to  the  purchaser.  He  was  to  keep  the  horses  till  paid 
for,  and  had  never  lost  his  lien.  ' '  Could  the  defendant 
' '  have  by  right  taken  away  any  of  these  horses  without 
"  payment?  No,  for  plaintiff  himself  says  he  was  to  keep 
"  them  till  payment.  The  plaintiff  having  failed  to  prove 
"  any  actual  receipt,  he  failed  to  establish  a  contract  bind- 
"  ing  under  section  6  of  the  Sales  of  Goods  Act." 

Although  the  Statute  of  Frauds  is  not  satisfied,  the 
sale  is  valid,  and  transfers  the  property.  In  Burton  et  al.  v. 
Bellhouse,  20,  U.  C.  Q.  B.  60  (1860),  there  was  a  verbal 
agreement  for  the  purchase  of  two  locomotives  for  $16,000 
They  were  unfinished  at  the  time  of  the  agreement.  Later, 
by  a  deed  reciting  the  verbal  agreement,  the  locomotives 
were  conveyed  to  the  plaintiffs.  The  plaintiffs  insured  the 
locomotives  as  their  property,  and  the  jury  foMid  that  there 
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bad  been  a  bona-fide  transaction.  The  Co, art  of  Queen's 
Bench  held  that  there  had  been  a  transfer  of  the  property 
by  the  verbal  agreement:  "It  is  true  that  the  agreement 
"  in  September,  1858,  was  a  verbal  agreement,  but  this  is 
"  not  an  action  to  charge  the  plaintiffs  or  defendant  upon 
"  a  contract  for  the  sale  of  a  chattel.  It  is  a  question  raised 
"  upon  the  fact  of  a  sale  having  been  accomplished,  and 
' '  that  a  sale  may  be  perfected  by  verbal  agreement,  as  well 
"as  by  writing  cannot  be  doubted."  This  is  in  line  with 
what  was  said  by  Bigham,  J.,  in  Taylor  v.  Great  Eastern 
Railway,  1901,  1  K.  B.,  at  779  (1907) :  "  I  think  that  the 
"  absence  of  a  memorandum  in  writing,  and  of  the  other 
"  conditions  mentioned  in  sec.  4,  sub-sec.  1,  of  the  Sale  of 
"  Goods  Act  "  (section  17  of  the  Statute  of  Frauds) 
"  does  not  make  a  contract  void,  or  even  voidable.  The 
"  contract  is  good.  The  only  effect  of  the  non-fulfilment  of 
"  the  statutory  conditions  is  that  it  is  unenforceable.  And, 
"  the  contract  being  good,  all  the  legal  consequences  of  a 
"  contract  follow;  so  that  if  the  contract  is  for  the  sale  of 
"  specific  goods,  the  property  in  the  goods  passes  to  the 
"  buyer."  What  happens  if  the  buyer  refuses  to  pay  for 
the  goods  is  considered  in  the  remarks  immediately  follow- 
ing those  quoted. 

The  case  of  Kent  v.  Ellis,  31  S.  C.  E.,  110,  seems  opposed 
to  the  view  of  the  Statute  of  Frauds  above  presented.  This 
was  not  an  action  brought  on  a  contract  of  sale,  but  an 
action  for  conversion  of  the  property  in  which  the  defen- 
dant was  setting  up  that  the  property  was  not  that  of  the 
plaintiff,  but  of  a  third  party  named  in  the  pleading.  The 
Supreme  Court  held,  affirming  the  judgment  of  the  Supreme 
Court  of  Nova  Scotia,  that  the  plaintiff  must  prove  an 
unquestionable  title  in  himself,  and  "if  it  appears  that 
' '  such  title  is  based  on  a  contract,  the  defendant  may  suc- 
"  cessfuUy  urge  that  such  contract  is  void  under  the 
"  Statute  of  Frauds,  though  no  such  defence  is  pleaded." 

Statute  of  frauds  need  not  he  pleaded  except  where  a 
party  to  contract  of  sale  is  seeking  to  enforce  it.  As  Ritchie, 
J.,  pointed  out  in  the  case  above  cited,  the  plaintiff's  title 
may  be  derived  from  any  one  of  a  number  of  sources,  and 
it  is  impossible  for  the  defendant  to  anticipate  the  nature  of 
the  title  to  be  set  up.    If  it  should  happen  to  be  a  sale,  the 
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defendant  cannot  be  expected    to    plead    the    Statute  of 

Frauds  as  a  ground  of  invalidity.    In  tlie  case  in  whiola. 

these  remarks  were  made  {Kent  v.  Archibald),  Gwynne,  J., 

said  in  the  Supreme  Court  of  Canaxia:    "  All  the  cases 

"  which  have  been  cited  before  us  show  that  where  the 

"  defendant  was  bound  to  plead  the  Statute  of  Frauds,  it 

"  was  in  cases  between  the  parties  to  the  contract,  where 

"  one  of  the  parties  was  seeking  to  enforce  the  contract 

"  against  the  other,  and  the  language  of  Lord  Blackburn 

"  in  Maddison  v.  Alderson,  8  App.  Oases,  488,  shows  that 

"  it  is  in  relation  to  a  case  instituted  by  one  of  the  parties 

"  to  a  contract  against  the  other  to  enforce  the  contract  he 

"  is  speaking  when  he  says  that  a  defendant  must  plead 

"  the  statute.     .     .     .     This  cannot  apply  to  the  case  of  a 

' '  defendant  tu  an  action  for  the  conversion  of  the  goods, 

"  where  title  to  the  goods  is  the  point  in  issue,  in  which 

' '  action  the  defendant  has  nothing  to  do  but  to  insist  upon 

"  the  plaintiff  showing  a  good  title  in  omnibus  as  against 

"  the  defendant." 

Delivery  to  carrier,  followed  by  acceptance  of  part,  gives 
purchaser  right  of  action  on  contract  of  carriage,  under 
Mercantile  Amendment  Act.  Quaere  as  to  losses  before 
acceptance.  In  Friendly  v.  TJie  Canada  Transit  Co.,  10  0. 
E.  756  (1886),  one  Lowry  gave  an  order  for  three  cases  of 
goods,  exceeding  forty  dollars  in  value,  whioh  were  shipped 
consigned  to  him,  and  were  carried  by  railway  and  thence 
by  defendants'  steamer  to  Michipicoten  Eiver.  While  the 
steamer  was  discharging  cargo,  one  of  the  cases  slipped 
from  the  gangway  into  the  water;  another  was  landed  in 
safety,  and  the  third  remained  on  board,  because  the 
purser  refused  to  deliver  it  until  the  freight,  not  only  on 
the  three  cases,  but  on  some  other  goods  consigned  to 
Lowry,  was  paid.  The  steamer  left  with  the  goods  on 
board,  and  the  case  so  remaining  on  board  was  lost.  The 
action  was  against  the  carrier  for  the  case  that  fell  over- 
board and  the  one  that  was  lost  with  the  steamer.  It  was 
held  that  there  had  been  an  acceptance  and  actual  receipt 
of  the  goods,  which  had  therefore  become  the  property  of 
the  purchaser,  who  had,  under  the  Mercantile  Amendment 
Act,  R.  S.  0..  ch.  116,  sec.  5,  sub-sec.  1,  the  right  to  bring 
the  action,  which  had  been  wrongly  brought  by  the  con- 
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signer.  The  case  of  Coomhes  v.  Bristol  and  Exeter  Railway, 
3  H.  <&  N.  510,  had  decided  that  the  consignee  had  no 
property  in  the  goods  w'here  there  had  been  no  acceptance 
before  the  shipment,  and  nothing  thereafter  but  the  delivery 
to  the  carrier,  inasmuch  as  the  carrier,  although  the  agent 
of  the  buyer  to  receive,  had  no  power  to  accept,  and  Gait, 
J.,  dissented  in  the  present  case  because  he  could  not 
distinguish  it  from  Coomhes  v.  Bristol  and  Exeter  Railway 
Co.  But  there  had  clearly  been  an  acceptance  here  of  one 
of  the  cases,  which  undoubtedly  made  the  contract  of  sale 
enforceable  for  the  whole  consignment,  and  even  as  to  the 
case  that  fell  overboard,  it  was  recovered  and  accepted 
under  a  settlement  with  the  vendor  for  the  depreciation  in 
value.  The  point  is  not  dealt  with  in  the  judgment  that,  as 
to  this  case,  the  statute  had  not  been  satisfied  at  the  time 
when  the  goods  were  lost;  but  Cameron,  C.J.,  said,  in  the 
later  and  somewhat  similar  case  of  Langdon  v.  Robertson, 
13  0.  E.  497  (1886),  "  As  far  as  I  am  concerned,  the  case 
of  Friendly  v.  Canada  Transit  Co.  precludes  me  from  hold- 
"  ing  otherwise"  (than  that  plaintiffs  were  the  owners  of 
the  goods)  "  as  in  that  case  I  held  that,  by  the  acceptance 
of  the  goods,  the  property  became  vested  in  the  purchaser 
from  the  time  of  their  delivery  to  the  carrier,  and  whatever 
right  of  action  the  seller  had  under  the  bill  of  lading  in 
respect  of  the  goods  up  to  the  time  of  acceptance  passed 
upon  acceptance,  to  him."  The  learned  Chief  Justice  seems 
here  to  hold  that  the  subsequent  acceptance  has  a  relation 
backwards  to  the  time  of  delivery;  but  it  is  more  probable 
that  his  attention  was  not  at  the  moment  directed  to  the 
fact  of  some  of  the  goods  having  been  lost  before  the 
acceptance  which  made  the  contract  enforceable. 

It  has  not  yet  been  suggested  in  any  case  that  there  may 
be  a  necessity  for  reconsidering  the  question  in  Coombes  v. 
Bristol  and  Exeter  Railway  Co.,  under  the  more  modern 
views  as  to  the  effect  of  the  Statute  of  Frauds.  In  Taylor 
V.  Great  Eastern  Railway.  1901,  1  K.  B.,  at  778,  Bigham,  J., 
said  "  :I  think  that  the  absence  of  a  memorandum  in 
"  writing,  and  of  the  other  conditions  mentioned  in  sec.  -1, 
"  sub-sec.  1  of  the  Sale  of  Groods  Act,  does  not  make  a 
"  contract  void,  or  even  A-oidable.  The  contract  is  good 
"  The  onlv  effect  of  the  non-fulfilment  of  the  statutory 
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"  conditions  is  tiiat  it  is  unenforceable.  And  the  contract 
"  being  good,  all  the  legal  consequences  of  a  contract 
"  follow;  so  that,  if  t'be  contract  is  for  the  sale  of  specific 
"  goods,  the  property  in  the  goods  passes  to  the  buyer." 
Assuming  the  correctness  of  this  view,  and  the  similarity 
of  the  provisions  of  the  Sale  of  Goods  Act  to  those  of  the 
Statute  of  Frauds,  which  it  was  intended  to  follow,  the 
effect  would  be  that  the  property  in  the  whalebone  in 
Coomhes  v.  Bristol  and  Exeter  Railway  Co.,  passed  to 
the  purchaser  on  shipment,  and  he  would  have  the  right 
to  bring  the  action  against  the  carrier. 


CHAPTEE  III. 

THE    SECOND    EXCEPTION, 

Thu  second  exception,  viz.,  [unless  the  buyer]  "give 
"  something  in  earnest  to  bind  the  contract  (a)  or  in  part 
"payment,"  need  not  detain  us  long.  The  words  have  in 
practice  been  found  so  intelligible  that  there  are  very  iew 
cases  in  which  any  decision  on  the  meaning  of  this  clause  is 
reported.  "Earnest"  is  some  tangible  token  or  gift,  which 
need  not  be  in  money,  given  or  actually  transferred  by  the 
buyer  to  the  seller  to  mark  the  conclusion  of  the  bargain  (b). 
In  Blenkinsop  v.  Clayton  (c),  in  1817,  the  buyer  drew  a 
shilling  across  the  seller's  hand,  and  put  it  in  his  own 
pocket  to  strike  the  bargain,  and  the  Court  of  Common  Pleas 
thought  that  he  had  not  given  anything  in  earnest. 

In  Sumner  and  Leivesley  v.  John  Broion  d  Co.  (d),  in  1909, 
where  the  defendants  sent  empty  bags  to  be  filled  with 
potatoes  on  account  of  the  contract,  and  relied  on  the 
sending  of  the  bags  as  an  earnest  to  bind  the  contract,  it 
was  held  that,  as  the  bags  were  merely  sent  to  facilitate 
the  performance  of  the  contract,  they  could  not  be  regarded 
as  an  earnest  given  to  bind  it. 

It  need  only  be  observed,  that  there  cannot  be  any  payment 
unless  it  is  accepted  as  well  as  given  as  payment. 

In  Walker  v.  Nussey  (e),  in  1847,  on  a  sale  of  goods,  the 
buyer  and  seller  agreed  that  a  debt  which  the  seller  owed  to 
the  buyer  should  be  set  off  in  part  payment.  The  jury  found 
a  verdict  for  the  defendant,  and  on  the  motion  a  new  trial 
was  refused,  Parke,  B.,  saying,  "  no  evidence  was  given  of 

(a)  The  word  "bargain"  was  used  in  the  17th  section  of  the  Statute  of 
Frauds,  and  consequently  is  so  referred  to  in  cases  prior  to  the  Sale  of  Goods. 
Act,  1893. 

(h)  See  Hoiue  v.  Smith  (1884),  27  0.  D.  pp.  101,  102. 

(c)  Blenkinsop  v.  Clayton,  7  Taunt.  597.  See  also  Bach  v.  Oiuev,  5  T.  B.  409  ; 
Goodall  V.  Shelton,  2  H.  BI.  316. 

(d)  Sumner  and  Leivesley  v.  John  Bruiun  &  Co.,  25  T.  L.  E.  744. 

(e)  Walher  v.  Nussey,  16  L.  J.  Ex.  120  ;  16  M.  &  W.  302. 
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^'the  actual  payment  or  discharge  of  the  debt  due  from  the 
"plaintiff  (the  seller),  so  that  all  rested  in  the  agreement 
"  merely  "(«).  In  Norton  v.  Davison  (b),  in  1899,  it  was 
held  that  an  over-payment  on  a  previous  bargain  did  not  con- 
stitute part  payment  within  the  meaning  of  the  4th  section. 

In  order  to  take  the  case  out  of  the  statute  by  a  part 
payment,  it  is  probably  not  essential  that  the  part  payment 
should  be  in  money  (c). 


(a)  See  Hoopei-  v.  Stephens,  in  1835,  4  Ad.  &  El.  71 ;  and  Hitghes  v.  Paramore, 
in  1855,  24  L.  J.  Oh.  681 ;  7  De  Or.  M.  &  G.  229. 

(6)  Norton  v.  Davison,  68  L.  J.  Q.  B.  265;  [1899]  1  Q,.  B.  401. 

(c)  See  the  remarks  of  Brie,  J.,  in  The  Queen  y.  St.  Michaels,  in  1856,  25 
L.  J.  Q.  B.  379 ;  6  E.  &  B.  819;  and  Hart  v.  Nash,  2  Or.  Mee.  &  E.  337. 


CHAPTER    IV. 

THE   TRIED    EXCEPTION. 

What  is  a  sufficient  memorandum,  p.  54. 
What  is  a  sufficient  signature,  p.  70. 
Who  is  an  agent  authorized  to  sign,  p.  'iS. 


The  third  exception,  "or  unless  some  note  or  memo- 
^'randum  in  writing  of  the  contract  be  made  and  signed  by 
"the  party  to  be  charged  or  his  agent  in  that  behalf,"  is 
probably  that  which  would  be  most  apt  to  mislead  a  person 
not  acquainted  with  the  decisions.  It  is  to  be  observed  that 
the  Act  does  not  interfere  with  the  rules  of  evidence  applic- 
able to  written  testimony  (a) .  A  signed  note  or  memorandum 
of  the  contract  is  one  way  of  making  the  contract  good,  but 
the  legal  effect  of  such  a  note  or  memorandum  upon  the 
proof  of  the  contract  is  left  entirely  as  it  was  at  common  law. 
It  is  perfectly  competent  for  persons  who  are  entering  into 
any  agreement  either  to  have  the  whole  terms  of  it  reduced 
into  writing,  or  to  make  their  agreement  with  reference  to 
some  previously  existing  writing,  and  if  they  do  so,  whether 
the  writing  be  signed  or  not,  the  parties  must  be  bound  by  its 
contents  ;  they  are  not  allowed  by  the  law  to  show  that  there 
was  a  mistake,  and  that  they  intended  to  agree  to  something 
different  from  what  is  stated  in  the  writing,  for  the  very 
object  of  agreeing  to  a  writing  is  to  prevent  disputes  about 
what  they  intended ;  this  rule  of  law  is  very  inflexible. 
If  the  parties  have  expressed  their  assent  to  the  reduction  of 


(a)  It  would  be  too  much  of  a  digression  to  attempt  to  state  with  precision  the 
laws  of  evidence  relating  to  written  contracts,  but  so  much  of  the  construction 
of  this  section  depends  on  a  knowledge  of  that  law,  that  it  seems  proper  to  try 
to  state  the  leading  principles  of  it,  though  without  attempting  to  give  the 
qualifications  necessary  to  render  such  a  statement  accurate  and  without 
attempting  to  collect  the  authorities. 
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the  whole  contract  to  writing,  they  are  in  general  prohibited 
from  adding  anything  to  the  terms  expressed  in  the  writing  : 
this  is  to  he  understood  of  terms  that  require  an  agreement 
between  the  parties,  for  where  the  terms  reduced  to  writing 
are  such  that  a  legal  duty  would  result,  that  legal  duty  is 
added  to  the  terms  of  the  contract.  To  this  last  rule,  how- 
ever, there  is  a  wide  class  of  exceptions,  arising  from  local 
customs  and  the  usage  of  particular  trades. 

Parke,  B.,  said  in  Hutton  v.  Warren  (a),  in  1836  :  "  It  has 
"long  been  settled,  that  in  commercial  transactions  extrinsic 
"evidence  of  custom  and  usage  is  admissible  to  annex 
"  incidents  to  written  contracts,  in  matters  with  respect  to 

"  which  they  are  silent And  this  has  been  done  upon 

"  the  principle  of  presumption  that,  in  such  transactions,  the 
"  parties  did  not  mean  to  express  in  writing  the  whole  of 
"  the  contract  by  which  they  intended  to  be  bound,  but  a 
"  contract  with  reference  to  these  known  usages." 

There  is  no  rule  of  law  to  prohibit  the  parties  from 
making  an  agreement  part  only  of  which  is  to  be  proved 
by  writing.  If  the  parties  say  in  substance,  "  "We  agree  to 
"  the  terms  contained  in  such  a  writing,  with  the  exception* 
"  and  additions  which  at  such  a  time  were  agreed  upon  by 
"word  of  mouth,"  there  is  no  legal  objection  to  this  (6). 
Parol  evidence  may  be  used  to  show  what  the  exceptions 
and  additions  are ;  the  writing  is  conclusive  as  to  the  rest. 

When  either  the  part  or  the  whole  of  an  agreement  is  thus 
reduced  to  writing,  the  agreement  cannot  (in  general)  be 
proved  by  any  other  means  than  by  showing  what  the 
contents  of  the  writing  are,  so  that  independently  of  any 
statute  the  writing  is  a  necessary  part  of  his  case  who  seeks- 
to  prove  the  agreement.  But  if  the  terms  are  put  in  writing,, 
but  not  as  a  matter  of  compact  between  the  parties  to  settle 
what  the  terms  are,  the  case  is  different.  If  the  writing  is 
made  by  a  bystander,  without  any  authority  from  the  parties, 
the  writing  is  not  evidence  at  all,  though  it  may  be  used  to 
refresh  the  memory  of  him  who  made  it.     If  one  of  the  parties 

(a)  Hutton  v.  Warren,  1  M.  &  W.  475. 
(h)  Sale  of  Goods  Act,  s.  3. 
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only  authorized  the  making  of  the  memorandum,  or  after- 
wards admitted  its  accuracy,  it  is  evidence  against  him  as  an 
admission,  but  not  in  law  either  indispensably  necessary  for 
the  proof  of  the  contract,  or  conclusively  binding  upon  him 
against  v^hom  it  is  evidence. 

Now  the  Sale  of  Goods  Act  leaves  this  law  quite  as  it  was 
before.  If  the  contract,  or  part  of  it,  is  in  writing,  the 
TXTiting  must  be  proved,  though  there  has  been  a  part  pay- 
ment or  a  part  acceptance  and  receipt ;  and  if  the  writing  is 
a  part  of  the  agreement,  it  must  be  proved,  thoiigh  it  would 
not  satisfy  the  third  exception,  either  because  it  is  not  signed, 
or  for  any  other  reason.  And  the  wi-iting,  when  proved,  has 
just  as  much  effect  in  settling  conclusively  what  the  terms  of 
the  bargain  are  as  it  would  have  had  if  the  Sale  of  Goods  Act 
had  never  been  passed.  The  proof  of  the  writing  is  as  in- 
dispensable and  as  conclusive  in  a  contract  for  the  sale  of 
goods  for  more  than  10/.  as  in  one  for  the  sale  of  goods  for 
less  than  101.,  and  not  more  so.  And  when  a  party  has 
signed  a  memorandum  of  the  terms  of  the  contract,  which  is  not 
more  than  an  admission  of  the  terms  of  the  contract,  the  other 
party  is  not  forced  to  use  this  evidence,  if  he  can  in  any  other 
way  satisfy  the  exceptions  in  the  section,  and  if  he  does  use 
it  the  memorandum  does  not  bind  the  other  party  more  than 
a  similar  admission  would  have  done  if  the  price  had  been 
less  than  10^.  It  is  strong  evidence  of  what  the  agreement 
is,  but  it  is  not  the  agreement  itself.  It  may  make  the 
contract  good,  because  it  is  in  writing  and  signed,  and  for  the 
same  reason  it  is  capable  of  clear  and  undeniable  proof,  but 
its  effect  in  settling  the  terms  of  the  contract  is  no  greater 
than  that  of  a  similar  admission  made  by  word  of  mouth. 

In  Ford  v.  Yates  (a),  in  1841,  there  was  a  memorandum 
which  the  Court  treated  (erroneously)  as  a  sufficient  memo- 
randum of  the  contract  to  take  the  case  out  of  the  Statute  of 
Frauds.  In  it  the  price  was  mentioned,  but  nothing  was  said 
about  the  time  of  payment.  The  Court  was  of  opinion  that 
the  legal  effect  of  the  written  contract  was  a  sale  for  ready 

(a)  Ford  v.  Yates,  2  M.  &  Gr.  549  ;  2  Scott,  N.  E.  645. 
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money,  and,  therefore,  that,  evidence  to  show  that  it  was  a 
sale  on  credit  was  inadmissible. 

But  in  Lockett  v.  Nicklin  (a),  in  1848,  the  plaintiff  seems 
to  have  relied  on  the  acceptance  and  receipt  to  take  the  case 
out  of  the  statute,  and  he  then  put  in  a  letter  from  the 
defendant  to  prove  some  of  the  terms  of  the  contract,  and 
gave  parol  evidence  on  a  point  on  which  the  letter  was  silent ; 
and  the  Court  held  that  such  evidence  was  admissible  (b). 

In  Iloore  v.  Campbell  (c),  in  1854,  the  plaintiff  employed 
Wilks,  a  broker,  to  purchase  hemp.  Wilks  agreed  with  the 
defendant  to  buy  it  from  him,  and  sent  him  a  note.  The 
defendant  drew  up  and  signed  another  note  differing  in 
several  respects  from  Wilks'.  The  hemp  when  landed  was 
sold  by  the  defendant  in  consequence  of  a  difference  between 
him  and  the  plaintiff  as  to  the  quantity,  and  this  action  was 
brought  on  the  note  drawn  up  by  the  defendant,  for  damages 
for  not  delivering.  It  was  argued  for  the  defendant  that,  as 
the  bought  and  sold  notes  differed,  there  was  no  contract. 
At  the  trial  the  Judge  ordered  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court  on  this  point.  On  the 
motion  Parke,  B.,  delivering  the  judgment  of  the  Court 
granting  a  new  trial,  said  that  Wilks  had  acted  not  as  a 
broker,  but  solely  as  the  agent  of  the  plaintiff,  and  that  it  was 
for  a  jmy  to  say  whether  both  parties  intended  the  defen- 
dant's note  to  be  the  contract  between  them,  and  if  so,  it 
would  be  a  sufficient  memorandum.  But  if  the  defendant 
never  intended  to  be  bound  unless  the  plaintiff  was  bound 
also,  then  there  was  no  contract. 

In  Gibson  v.  Holland  (d),  in  1865,  the  defendant  authorized 
his  agent  Eookes  to  buy  a  horse  from  the  plaintiffs.  Eookes 
bought  it,  and  then  followed  a  correspondence  between  him 
and  the  defendant,  in  which  the  terms  of  the  bargain 
appeared.  The  defendant  relied  on  the  objection  that  the 
memorandum  passed,  not  between  the  contracting  parties,  but 


(a)  LocJcett  v.  Nicklin,  19  L.  J.  Ex.  403;  2  Ex.  93. 

(6)  See  also  Eden  v.  Blake,  in  1843,  14  L.  J.  Ex.  194;  13  M.  &  W.  614. 

(c)  Moore  v.  Campbell,  26  L.  J.  Ex.  310 ;  10  Ex.  323. 

{d)  Gibson  v.  Holland,  35  L.  J.  C.  P.  5 ;  L.  E.  1  0.  P.  1. 
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between  one  of  those  parties  and  his  own  agent.  But  the 
Court  held  that  the  memorandum  was  sufficient  on  the 
ground  that  the  statute  did  not  make  it  necessary  that  the 
memorandum  should  be  addi-essed  to  the  person  who  was  to  take 
advantage  of  it.  In  In  re  Hoyle,  in  1893  (a),  Bowen,  L.  J., 
said,  "  The  Court  is  not  in  quest  of  the  intention  of  parties, 
"  but  only  of  evidence  under  the  hand  of  one  of  the  parties 
"  to  the  contract  that  he  has  entered  into  it.  Any  document 
"  signed  by  him  and  containing  the  terms  of  the  contract  is 
"  sufficient  for  that  purpose  " ;  and  A.  L.  Smith,  L.  J.  (h),  in 
the  same  case  said,  "  A  letter  to  a  third  party  has  been  held 
"  to  be  enough ;  an  affidavit  made  in  a  different  matter  has 
"  been  held  to  suffice ;  and  I  should- say  that  an  entry  in  a 
"  man's  own  diary,  if  it  were  signed  by  him  and  the  contents 
"  were  sufficient,  would  do." 

Parke,  B.,  in  Bill  v.  Bament  (c),  said  he  was  clearly  of 
opinion  that  the  memorandum  must  be  in  existence  at  the 
time  when  the  action  is  brought.  In  that  case  it  had  been 
signed  three  days  afterwards. 

To  return  to  the  section.  There  are  three  subjects  of 
inquiry: — Istly,  What  is  "a  note  or  memorandvim  in 
"  writing  of  the  contract  "  ?  2ndly,  "What  is  meant  by  being 
"  signed  by  the  party  to  be  charged  "  ?  Srdly,  "Who  is  "  his 
"  agent  in  that  behalf  "  ? 

Now,  as  to  what  is  a  note  or  memorandum  of  the  contract, 
it  is  to  be  observed  that  by  the  express  words  of  the  section 
it  is  to  be  in  writing,  and  it  has  been  held,  that  this  means 
that  the  writing  must  contain  in  itself  sufficient  matter  to 
amount  to  the  note  or  memorandum,  without  calling  in  any 
parol  testimony  to  supply  the  deficiency.  If  the  very  paper 
signed  contains  in  itself  the  whole  that  is  reduced  to  writing, 
the  only  question  is,  whether  that  is  sufficient  matter  to  con- 
stitute a  memorandum  of  the  contract ;  but  if  there  be 
sufficient  matter  to  make  a  memorandum  written  on  separate 
pieces  of  paper,  no  one  of  which  by  itself  contains  enough, 

(a)  In  re  Hoyle,  62  L.  J.  Ch.  182 ;  [1893]  1  Ch.  84,  C.  A.,  at  p.  99. 

(6)  [1893]  1  Ch.  84,  at  p.  100. 

(e)  Bill  V.  Bament,  in  1841,  9  M.  &  W.  40. 
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the  question  arises,  if  the  memorandum  of  whicli  the  contents 
of  these  several  papers  are  evidence  is  all  in  writing  or  not ;  if 
the  contents  of  the  signed  paper  themselves  make  reference 
to  the  others  so  as  to  show  by  internal  evidence  that  the 
papers  refer  to  each  other,  they  may  be  all  taken  together  as 
one  memorandum  in  writing  ;  but  if  it  is  necessary,  in  order 
to  connect  them,  to  give  evidence  of  the  intention  of  the 
parties  that  they  should  be  connected,  shown  by  circumstances 
not  apparent  on  the  face  of  the  writings,  the  memorandum  is 
not  all  in  writing,  for  it  consists  partly  of  the  contents  of  the 
writings  and  partly  of  the  expression  of  an  intention  to  unite 
them,  and  that  expression  is  not  in  writing  (a).  If,  indeed, 
the  separate  papers  were  at  the  time  of  the  signature  attached 
to  each  other,  they  then  in  substance  formed  one  paper, 
and  a  subsequent  separation  of  them  cannot  prevent  the 
memorandum  from  having  once  existed. 

In  Hinde  v.  Whitehouse  (b),  in  1806,  the  sale  was  by 
auction,  subject  to  certain  conditions ;  a  paper  containing  the 
conditions  was  read  by  the  auctioneer  and  then  laid  on  his 
desk ;  he  wrote  down  the  buyer's  name  opposite  the  lots 
in  his  catalogue,  which  was  headed  "To  be  sold  by  auction, 
"  for  particulars  apply  to  Thomas  Hinde,"  but  contained  no 
internal  reference  to  the  conditions.  The  King's  Bench  held 
that  the  bargain  was  contained  in  the  conditions,  and  that 
there  was  no  signed  memorandum  of  the  bargain ;  that  which 
there  was,  Lord  Ellenborough  said,  was  a  minute  made  on 
the  catalogue  of  sale  which  was  not  annexed  to  the  conditions 
of  sale,  nor  had  any  internal  reference  to  them  by  context 
or  the  Hke.  "  I  am  therefore  of  opinion,"  he  said,  "  that 
"the  mere  writing  on  the  catalogue,  not  being  by  any 
"  reference  incorporated  with  the  conditions  of  sale,  is  not 
"a  memorandum  of  a  bargain  under  those  conditions  of 
"  sale." 

Precisely  the  same  case  came  before  the  King's  Bench,  in 


(a)  This  statement  was  approved  by  Williams,  J.,  in  North  Stafford  Railwaii 
Co.  V.  Peek,  in  1860,  E.  B.  &  E.  1001. 
(6)  Hinde  v.  Whitehouse,  7  East,  558. 
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1824,  in  Kcnwovthy  v.  Schofield  {a),  and.  was  decided  the  same 
way.  Holroyd,  J.,  there  said,  "  It  appears  to  me  that  you 
"  cannot  call  that  a  memorandum  of  a  bargain  which  does  not 
"  contain  the  terms  of  it.  The  argument  for  the  plaintiff  is, 
"  that  the  conditions,  being  in  the  room,  were  virtually  attached 
"  to  the  catalogue ;  but  I  think  as  they  were  not  actually 
"  attached  or  clearly  referred  to,  they  formed  no  part  of  the 
"  thing  signed.  In  the  case  put  of  the  separation  of  the  con- 
"  ditions  from  the  catalogue,  during  the  progress  of  the  sale, 
"  I  should  say,  that  the  signatures  to  the  latter  made  after 
"  the  separation  were  imavailing.  It  occurred  to  me  at  first 
"  that  this  might  be  likened  to  a  will,  consisting  of  several 
"  detached  sheets,  when  a  signature  of  the  last,  the  whole 
"  being  on  the  table  at  the  time,  would  be  considered  a 
"  signing  of  the  whole,  but  there  the  sheet  signed  is  a 
"  part  of  the  whole.  Here  the  catalogue  was  altogether 
"  independent  of  the  conditions." 

In  Boydell  v.  Drummond  (b),  in  1809,  the  defendant  had 
put  his  name  into  a  list  of  subscribers  to  a  publication,  but 
there  was  nothing  to  coiuiect  this  list  with  the  prospectus 
which  contained  the  conditions  of  sale ;  the  Judges  were  of 
opinion  that  there  was  no  memorandum.  The  case  Avas, 
however,  decided  on  another  point. 

In  Saii  V.  Bourdillon  (c),  in  1856,  the  thiugs  bought,  and  the 
prices,  were  entered  in  the  seller's  order  book,  and  the  entry 
Avas  signed  by  the  buyer.  The  seller's  name  was  written  on 
the  fly-leaf  at  the  beginning  of  the  book.  One  of  the 
articles  was  to  be  altered,  and  payment  was  to  be  by  a  draft, 
and  the  memorandum  made  no  mention  of  this,  but  the 
memorandum  was  held  sufficient. 

In  Feirce  v.  Corf  {d),  in  1874,  there  was  a  sale  of  a  horse 
at  an  auction,  but  the  memorandum  of  the  sale  was  not 
attached  to  the  conditions  nor  made  any  reference  to  them  : 


(a)  Eenworthy  v.  ScJiofield,  2  B.  &  0.  945. 
(6)  Boydell  v.  Drummond,  11  East,  142. 

(c)  Sari  V.  Bourdillon,  26  L.  J.  C.  P.  78 ;   1  0.  B.  N.  S.  188. 

(d)  Feirce  v.  Corf,  43  L.  J.  Q.  B.  o2  ;  L.  E.  9  Q.  B.  210. 
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held  that  section  17  of  the  Statute  of  Frauds  was  not 
satisfied  (a). 

In  Taylor  v.  Smith  (ft),  in  1893,  the  defendant  orally  agreed 
to  purchase  from  the  plaintiffs  a  quantity  of  spruce  deals, 
and  an  invoice  for  the  deals  was  sent  to  the  defendant  by 
the  plaintiffs.  An  advice  note,  mentioning  the  quantity  of 
deals,  but  stating  no  price  and  referring  to  no  other  docu- 
ment, was  also  sent  to  the  plaintiffs  as  consignors.  The  defen- 
dant inspected  the  goods,  and  subsequently  wrote  across  the 
advice  note,  and  signed,  the  following  memorandum  :  "  Ee- 
"jected — not  according  to  representation."  He  also  wrote 
a  letter  to  the  plaintiffs  rejecting  the  goods.  It  was  held, 
by  the  Court  of  Appeal,  that  the  advice  note,  the  indorsed 
memorandum,  and  the  letter  did  not  constitute  a  sufficient 
memorandum,  as  the  terms  of  the  bargain  were  not  to  be 
found  in  them,  and  they  did  not  refer  to  nor  incorporate  the 
invoice. 

In  Pearce  v.  Gardner  (c),  in  1897,  the  writing  relied  on  by 
the  plaintiff  (the  buyer)  was  a  letter  signed  by  the  defendant 
(the  seller),  and  addressed  "Dear  Sir,"  but  not  containing 
on  the  face  of  it  the  name  of  the  plaintiff,  or  any  words 
identifying  him.  At  the  trial  the  plaintiff  proved  that  he 
had  received  the  letter  by  post  in  an  envelope  addressed  to 
him,  and  it  was  held,  by  the  Court  of  Appeal,  that  as  the 
envelope  and  the  letter  within  it  were  sent  together,  and 
might  be  taken  together,  the  effect  was  the  same  as  if  the 
name  of  the  plaintiff  had  been  written  at  the  foot  or  indorsed 
on  the  letter,  and  that  there  was  a  sufficient  memorandum. 

These  cases  are  strong  decisions  to  show  that  no  intention 
on  the  part  of  the  signer  to  unite  two  papers  will  suffice, 
unless  the  papers  be  physically  joined,  or  that  intention 
appear  on  the  face  of  the  papers ;  but  the  question  of  what 
shall  be  a  sufficient  reference  of  the  one  paper  to  another,  is 
a  very  difficult  one.     It  is  not  possible  to  use  language  so 

(a)  See  also  Rishton  v.  Uhaimore,  in  1878,  47  L.  J.  Oh.  629 ;  8  Ch.  D.  4G7 ; 
Studda  V.  Watson,  28  Ch.  D.  305. 

(6)  Taylor  v.  Smith,  61  L.  J.  Q.  B.  331  ;  [1893]  2  Q.  B.  65. 
(c)  Pearce  v.  Gardiier,  66  L.  J.  Q.  B.  457  ;    [1 897]  1  Q,  B.  688. 


Oh.  IV.]  FORMALITIES  OF  THE  CONTRACT — THE  MEMORANDUM.    51 

clear  and  explicit  that  the  meaning  may  not  vary  according 
to  the  circumstances  under  which  it  is  used :  when,  there- 
fore, it  appears  on  the  face  of  a  writing  that  it  refers  to  some- 
thing extraneous,  there  must  in  every  case  be  some  inquiry 
into  external  circumstances  to  see  what  it  is  that  is  referred 
to.  The  Sale  of  Goods  Act  makes  no  alteration  in  this. 
Precisely  the  same  evidence  is  admissible  to  show  what  the 
writing  refers  to  when  it  is  a  memorandum  of  a  bargain 
within  the  Act,  that  would  be  admissible  to  explain  it,  if  it 
were  a  memorandum  of  a  bargain  not  within  the  Act ;  but 
when  it  is  ascertained  to  what  the  writing  refers,  the 
Act  steps  in.  If  the  reference  is  to  something  verbal,  or 
ultimately  to  a  writing  by  the  medium  of  something  verbal, 
the  common  law  would  take  the  whole  together  as  showing 
what  the  contract  is,  but  as  one  link  of  the  evidence  is  not  in 
writing,  it  will  not  in  general  operate  as  a  memorandum  in 
ivriting  to  take  the  case  out  of  the  Act. 

It  would  therefore  be  necessary  for  a  clear  exposition  of 
this  part  of  the  subject  to  enter  into  the  whole  question  of 
how  far  external  evidence  is  by  common  law  admissible  to 
aid  the  construction  and  application  of  writings  ;  but  that  is 
too  extensive  and  difficult  a  subject  for  a  digression.  The 
general  rule  seems  to  be,  that  all  facts  are  admissible  which 
tend  to  show  the  sense  the  words  bear  with  reference  to 
the  surrounding  circumstances  concerning  which  the  words 
were  used  (rt),  but  that  such  facts  as  only  tend  to  show  that 
the  writer  intended  to  use  words  bearing  a  particular  sense 
are  to  be  rejected  [h). 

(a)  See  MacdonaUy.  Longbottom,  29  L.  J.  Q.  B.  256  ;  1  E.  &  B.  977,  in  1859  ; 
where  parol  evidence  was  admitted  to  show  that  "  your ''  wool  meant  wool  which 
the  plaintiff  had  purchased,  as  well  as  that  which  he  had  clipped  from  his  own 
sheep ;  and  Spicer  v.  Cooper,  1  Q.  B.  424,  in  1841 .  "  If  there  are  peoTiliar  exprcs. 
"  sions  used  in  a  contract,  which  have  in  particular  places  or  trades  a  known 
"  meaning  attached  to  them,  it  is  for  the  jury  to  say  what  the  meaning  of  these 
"  expressions  was,  but  for  the  Court  to  decide  what  the  meaning  of  the  contract 
"was."  Per  Parke,  B.,  in  Hutchinson  v.  Boiuher,  5  M.  &  W.  542.  See  also 
Shardlow  v.  Cotterell,  51  L.  J.  Oh.  163;  (1881),  20  Oh.  D.  90;  Plunt  v.  Bourne, 
66  L.  J.  Oh.  643  ;  [1897]  2  Oh.  281 ;  Bank  of  New  Zealand  v.  Simpson,  [1900] 
A.  0.  182. 

(J)  See  Wigram  on  Extrinsic  Evidence.    The  principles  of  the  rules  of  law 
regulating  the  admissibility  of  extrinsic  evidence  to  aid  in  the  construction  of 
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The  cases  reported  as  to  what  was  a  sufficient  reference  of 
documents  to  each  other  to  form  a  memorandum  within  the 
17th  section  are  few,  and  do  not  afford  much  assistance. 

In  Saunderson  v.  Jackson  (a),  in  1800,  there  was  a  bill  of 
parcels  delivered  at  the  time  of  the  bargain  which  was  in 
itself  a  sufficient  memorandum,  but  there  was  some  doubt 
whether  it  was  signed  by  the  defendants.  The  Court  of 
Common  Pleas  thought  it  was  sufficiently  signed,  but  that, 
even  if  it  was  not,  the  defect  was  supplied  by  this  letter 
addressed  to  the  plaintiff,  and  signed  by  the  defendants  : — 
"  Sir,  we  wish  to  know  what  time  we  shall  send  you  a  part  of 
"  your  order,  and  shall  be  obliged  for  a  little  time  in  delivery 
"  of  the  remainder ;  m.ust  request  you  to  return  our  pipes.  We 
"are,  &c." 

Lord  Eldon,  C.  J.,  said,  in  delivering  the  judgment  of  the 
Court,  "  Although  it  be  admitted  that  the  letter  which  does 
"not  state  the  terms  of  the  agreement  would  not  alone  have 
"  been  sufficient,  yet,  as  the  jury  have  connected  it  with 
"  somethiag  which  does,  and  the  letter  is  signed  by  the 
"  defendants,  there  is  then  a  written  note  or  memorandum  of 
"  the  order  which  was  originally  given  by  the  plaintiff,  signed 
"by  the  defendants."  It  is  a  great  pity  that  the  report 
does,  not  more  fully  state  what  were  the  facts  which  Lord 
Eldon  allowed  to  go  to  the  jury,  as  evidence  to  enable  them 
to  connect  the  letter  with  the  bill  of  parcels. 

In  Johnson  v.  Dodgson  {b),  in  the  Exchequer  in  1837,  there 
had  been  a  written  memorandum  made  by  the  defendant,, 
the  buyer,   in  his  own  book  and  signed  by  the  plaintiffs' 


■wills  and  of  contracts  required  to  be  in  writing  seem  to  be  the  same.  But  in 
applying  them,  it  seems  necessary  to  bear  in  mind,  that  there  is  a  distinction 
between  the  two  classes  of  instruments.  The  will  is  the  language  of  the  testator 
soliloquizing,  if  one  may  use  the  phrase,  and  the  Court  in  construing  his  language 
may  properly  take,  in  to  account  all  that  he  knew  at  the  time  in  order  to  see  in 
what  sense  the  words  were  used.  But  the  language  used  in  a  contract  is  the 
language  used  to  another  in  the  course  of  an  isolated  transaction,  and  the  words 
must  take  their  meaning  from  those  things  of  and  concerning  which  they  are 
used,  and  those  only.  This  does  not  affect  the  law,  but  it  is  of  some  consequence 
in  the  application  of  it,  as  it  narrows  the  field  of  inquiry. 

{a)  Saunderson  v.  Jackson,  2  B.  &  P.  238. 

(6)  Johnson  v.  Dodgson,  2  M.  &  W.  653. 
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agent  as  follows  :— "  Sold  John  Dodgson  27  pockets  Playstead 
"1836,  Sussex,  at  103s.  The  bulk  to  answer  the  sample. 
"  4  pockets  Selme  Beckleys,  at  95s.  ;  samples  and  invoices  to 
"  be  sent  per  Eockingham  Coach  :  payment  in  bankers  at  two 
"months.  Leeds,  19th  October,  1836."  There  was  a  doubt 
whether  this  was  signed  by  the  defendant,  and  the  plaintiffs 
to  meet  that  doubt  proved  the  following  letter  from  the 
defendant  to  them  : — 

"Leeds,  Wednesday  Evening, 
"  19th  October,  1836. 

"  Gentlemen, 

"  Please  to  deliver  the  27pockets  Playstead  and  the  4  pockets 
"  Selmes  1836,  Sussex,  to  Mr.  Eobert  Pearson  or  bearer  to  be 
"  carted  to  Stanton's  Wharf  :  20  pockets  of  Playstead  to  be 
"  forwarded  per  first  ship  and  the  remaining  eleven  pockets 
"per  the  second  ship  and  you  will  oblige  gentlemen  your 
"  most  obedient 

"John  Dodgson." 

The  Court  were  unanimously  of  opinion  that  the  first  paper 
was  signed  by  the  defendant,  which  disposed  of  the  case  not- 
withstanding the  fact  of  his  keeping  it  was  a  clear  indication 
that  he  never  intended  it  as  a  voucher  of  his  being  bound, 
but  only  to  bind  the  other  party  {a) ;  but  Lord  Abinger 
said,  "If  it  depended  on  the  recognition  of  the  contract 
"  by  the  letter,  there  might  be  some  doubt,  though  even 
"upon  that  I  should  have  thought  the  reference  to  the  only 
"contract  proved  in  the  case  sufficient."  Parke,  B.,  said, 
"  If  the  question  turned  on  the  recognition  by  the  subsequent 
"letter,  I  own  I  should  have  had  very  considerable  doubt 
"whether  it  referred  sufficiently  to  the  contract.  It  refers  to 
"the  subject-matter,  but  not  to  the  specific  contract"  (6). 

In  Allen  v.  Bennet{c),  in  1810,  there  was  a  contract  note 
defective  from  not  giving  the  name  of  the  .  buyer ;  there 
was  also  a  correspondence  between  the  parties  which  is  not 
set  out  in  the  report.     It  appears,  however,  to  have  shown 


(a)  Per  Blackburn,  J.,  in  Durrdl  v.  Evans,  31  L.  J.  Ex.  337;  1  H.  &  0.  191. 
(5)  See  also  Archer  v.  Baynea,  20  L.  J.  Ex.  54  ;  5  Ex.  625,  in  1850. 
(c)  Allen  V.  Bennet,  3  Taunt.  169. 
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that  there  was  a  contract  of  sale  of  some  sort  between  the 
parties  concerning  goods  of  the  same  sort  as  those  mentioned 
in  the  contract  note,  and  to  have  been  in  itself  defective  as  a 
memorandum,  and  to  have  made  no  specific  allusion  to  the 
contract  note.  The  Common  Pleas  held  that  the  correspond- 
ence was  sufficiently  connected  with  the  note,  and  supplied 
its  deficiencies. 

Id  Buxton  v.  Rust  (a),  in  1872,  the  buyer  handed  to 
the  seller  a  memorandum  of  the  terms  of  the  bargain.  The 
seller  did  not  sign  it,  and  some  time  afterwards  wrote  to  the 
buyer  saying  that  he  should  "consider  the  deal  off,  as  you 
"have  not  completed  your  part  of  the  contract."  The 
buyer  then  asked  for  a  copy  of  the  memorandum,  which 
the  seller  enclosed  in  a  letter  signed  by  him.  Held,  that 
these  letters  and  enclosures  were  sufficiently  connected  to 
form  a  memorandum. 

Jackson  v.  Lowe  (b),  Cooper  v.  Smith  (c),  Richards  v. 
Porter  (d),  Smith  v.  Surman{e),  are  cases  which  turn  upon 
the  sufficiency  or  not  of  what  was  written,  and  not  upon  the 
circumstance  of  its  being  contained  in  different  documents. 


What  is  a  sufficient  meinorandum. 

Supposing  the  writing  to  be  all  on  one  paper,  or  on  papers 
sufficiently  connected,  the  question  arises  whether  there  is 
sufficient  matter  to  form  a  note  or  memorandum  of  the 
contract.  It  was  decided  in  Wain  v.  Waiiters  (/),  in  1804, 
that  a  writing  could  not  be  a  memorandum  of  an  agreement 
within  the  fourth  section  of  the  Statute  of  Frauds  unless  it 
contained  the  whole  agreement,   that  is  to  say,  the  parties 


(o)  Buxton  V.  Bust,  41  L.  J.  Ex.  1,  and  173;  L.  E.  7  Ex.  1,  and  279.  See 
also  Bauman  v.  Jones,  3  Ch.  Ap.  508 ;  Long  v.  Miller,  4  0.  P.  D.  450 ;  Cave  v. 
Hustings,  7  Q.  B.  D.  125  ;  Bonmwdl  v.  Jenkins,  8  Oh.  D.  70. 

{]>)  Jackson  v.  Loiue,  1  Bing.  9. 

(c)  Cooper  v.  Smith,  15  East,  103. 

(d)  Richards  v.  Purter,  6  B.  &  0.  437, 

(e)  Smith  v.  Surmaii,  9  B.  &  C.  561. 

(/)  Wain  V.  Warlters,  5  Bast,  10;  Price  v.  Richardson,  15  L  J.  Ex  345  •  15 
M.  &  W.  539. 
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and  the  consideration  and  the  subject-matter  as  well  as  the 
promise. 

The  words  in  the  17th  section  of  the  Statute  of  Frauds 
were  substantially  the  same  as  those  in  the  fourth,  except 
that  the  word  ''  bargain "  was  used  instead  of  the  word 
"agreement."  The  two  words  seem  to  be  very  much  alike 
in  their  meaning ;  indeed,  so  long  as  the  property  in  the 
goods  is  not  transferred,  a  contract  for  the  sale  of  goods 
is  more  technically  and  accurately  called  an  agreement  than 
a  bargain ;  but  the  difference  in  the  words  should  be  observed, 
as  it  has  been  twice  said  by  learned  Judges,  that  it  might 
make  a  difference  in  the  construction  of  the  section. 

It  is  necessary  that  the  memorandum  should  disclose  who 
the  person  is  with  whom  the  contract  is  made,  as  well  as  the 
person  to  be  charged  by  it,  otherwise  it  is  no  memorandum  of 
the  bargain  or  contract. 

This  seems  to  have  been  first  decided  in  Champion  v. 
PZ«mmer  (rt),  in  the  Common  Pleas  in  1805.  In  that  case, 
the  plaintiff's  clerk,  at  the  time  of  a  verbal  bargain,  wrote  an 
entry  in  the  following  words  : — "  Bought  of  W.  Plummer  20 
"  puncheons  of  treacle,  37L  10s.,  to  be  delivered  by  10th 
"  December."  Plummer  then  signed  it.  The  Common  Pleas 
held  that  this  would  not  make  the  contract  good  as  against 
Plummer.  Sir  J.  Mansfield,  C.  J.,  said,  "  How  can  that  be  said 
"  to  be  a  memorandum  of  a  contract  which  does  not  state  who 
*'  are  the  contracting  parties  ?  By  this  note  it  does  not  at  all 
"  appear  to  whom  the  goods  were  sold  "  (6). 

In  Allen  v.  Bennet{c),  in  1810,  the  defendant's  agent 
wrote  in  a  book  belonging  to  the  plaintiff,  Allen,  the  follow- 
ing entry  : — "  Ordered  of  H.  and  G.  Bennet,  Liverpool,  50 
"  barrels  fine  new  rice,  SI.,  2  months,  and  2  months  as  per 
"  sample  in  running  numbers,"  and  signed  it  on  the  defendant's 
(Bennet's)  behalf.  The  name  of  the  plaintiff,  Allen,  did  not 
appear  in  the  book,  except  in  one  place,  where  it  had  been 


(a)  Champion  v.  Plummer,  1  N.  K.  252. 

{b)  See  also  Williams  v.  Lake,  29  L.  J.  Q.  B.  1 ;  2  E.  &  E.  349. 

(c)  Allen  V.  Bennet,  3  Taunt.  169. 
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again  struck  out.  The  Common  Pleas  considered  this  a 
defective  memorandum,  but  that  the  deficiency  was  supplied 
by  other  documents  (a). 

In  Cooper  v.  Syniih  (b),  in  1812,  before  the  King's  Bench, 
the  entry  was  made  by  the  plaintiff's  agent  in  a  book ;  it 
mentioned  the  defendant's  name.  The  Court  inquired  par- 
ticularly whether  the  plaintiff's  name  appeared  anywhere  in 
the  book ;  it  did  not ;  but  the  memorandum  was  not  signed 
by  an  agent  for  the  defendant,  and,  perhaps,  the  decision 
turned  more  upon  that  than  on  the  absence  of  the  plaintiff's 
name. 

In  Jacob  v.  Kirke  (c),  in  1839,  the  entry  was  in  a  book  of 
the  plaintiff's  in  the  following  terms  : — "  Mr.  Kirke,  6  dozen 
"  kings,  6  dozen  queens,  at  25s.  per  lb.,  2  dozen  others  at 
"  20s.  per  lb.,  to  Eussell  Street,  Manchester ;  "  it  was  signed 
by  Kirke,  but  Jacob's  name  nowhere  appeared  in  the  book. 
Parke,  J.,  at  Nisi  Prius,  thought  the  objection  under  the 
Statute  of  Frauds  insurmountable,  but  the  case  went  off  on 
another  point. 

In  Graham  v.  Musson  (d),  in  1839,  the  plaintiff's  traveller, 
Dyson,  sold  some  sugar  to  the  defendant,  and  made  an  entry 
in  the  defendant's  book  which  he  signed  with  his  own  name, 
Dyson.  There  was  no  evidence  that  Dyson  was  authorized 
to  act  as  the  defendant's  agent,  and  the  Court  held  that  the 
plaintiff  could  not  recover. 

In  Vandenbergli  v.  Spooner{e),  in  1866,  the  defendant 
signed  this  memorandum  : — "  D.  Spooner  agrees  to  buy  the 
"  whole  of  the  lots  of  marble  purchased  by  Mr.  Vandenbergh, 
"  now  lying  at  Lyme  Cobb,  at  Is.  per  foot."  Held  that  this 
was  not  a  sufficient  memorandum.  As  Bramwell,  B.,  put  it, 
"  The  seller's  name  as  seller  is  not  mentioned  in  it,  but  occurs 
"  only  as  part  of  the  description  of  the  goods." 


(a)  See  also  Sari  v.  Bourdilhn,  26  L.  J.  C.  P.  78;  1  C.  B.  N.  S.  188 ;  ante,  p.  49. 
(6)  Cooper  v.  Smith,  15  East,  103. 
(c)  Jacob  V.  Kirke,  2  M.  &  E.  222. 

{d)  Graham  v.  Musson,  5  Bing.  N.  C.  603.     See  also  Graham  v.  Fretwell,  in 
1841,  3  M.  &  G.  368. 
(e)  Vandeiibergh  y.  Spooner,  35  L.  J.  Ex.  201 ;  L.  E.  1  Ex.  316. 
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In  Newell  v.  Radford  (a),  in  1867,  -n'liich  was  an  action 
for  not  delivering,  the  memorandum  was  "  Mr.  Newell,  32 
"  sacks  culasses  at  39s.,  280  lbs.,  to  await  orders.  June  8. 
"  John  Williams."  Williams  was  the  defendant's  agent,  and 
it  was  said  for  the  defendant  that  there  was  nothing  to  show 
who  was  the  buyer  and  who  was  the  seller.  But  evidence 
had  been  given  that  Newell  was  a  baker  and  Eadford  a  flour 
merchant,  and  the  Cotirt  held  that  this  evidence  was  admis- 
sible and  removed  the  uncertainty. 

In  this  case  Willes,  J.,  threw  some  doubt  on   Vandenbergh 

V.  Spooner  (b) ;  he  considered  the  memorandum  in  that  case 

amounted  in  effect  to  such  a  memorandum  as  this:     "A. 

"  agrees  to  buy  B.'s  horse  for  lOZ."     The  words  were,  "  A. 

"  agrees  to  buy  the  horse  purchased  by  B.  for  10/."     And 

the  two  seem  to  be  the  same,  for  the  words  "  purchased  by  " 

may  be  read  merely  as  showing  how  the  horse  came  to  be 

B.'s.     If  the  wording  in  Vandenbergh  v.  Spooner  (b)  had  been 

"A.  agrees  to  buy  a  horse  for  10/.     B.,"  there  would  have 

been  a  fuller  memorandum  than  in  Neioell  v.  Radford  (a),  and 

it  would  have  been  held  sufficient  by  the  Common  Pleas.     It 

seems  difficult  to  see  how  the  words  "A.  agrees  to  buy  the 

"  horse  purchased  by  B.  for  10/."  are  less  sufficient. 

In  SliaiTnan  v.  Brandt  (c),  in  1871,  the  plaintiff  was  a 
broker,  and  was  authorized  by  the  defendants  to  purchase 
hemp  for  them.  The  plaintiff  carried  on  business  alone, 
under  the  style  of  Simpson  &  Co.  The  contract  note  was  as 
follows:  "Bought  for  Messrs.  Brandt  and  Horny,  of  our 
"  principals,  200  tons,  &c.  W.  W.  Simpson  &  Co."  The 
plaintiff  had  no  principals,  but  was  himself  the  seller,  and  on 
the  defendants  refusing  to  take  the  hemp,  brought  this  action 
as  principal.  He  was  nonsuited,  and  the  Queen's  Bench  and 
Exchequer  Chamber  affirmed  the  nonsuit,  Kelly,  C.  B.,  saying 
it  was  ''  not  a  note  of  any  contract  at  all  between  the  plaintiff, 
"as  seller,  and  the  defendants,  as  purchasers." 


(a)  Newell  v.  Radford,  37  L.  J.  C.  P.  1 ;  L.  E.  3  0.  P.  52. 

(6)  Vandenbergh  v.  Spooner,  35  L.  J.  Ex.  201  ;  L.  E.  1  Ex.  317. 

(c)  Sharman  v.  Brandt,  40  L.  J.  Q.  B.  312;  L.  E.  6  Q.  B.  720. 
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There  is  no  case  in  which  a  memorandum  that  did  not 
disclose  who  the  parties  were,  has  been  held  sufficient;  so 
that  the  authorities,  though  not  numerous,  are  uniform.  But 
it  is  not  necessary  that  the  name  of  the  party  with  whom 
the  contract  is  made  should  be  inserted,  if  there  be  on  the 
face  of  the  memorandum  a  sufficient  description  to  show  who 
he  is. 

When  the  party  is  not  designated  at  all,  it  is  a  case  of  a 
writing  on  the  face  of  it  defective,  as  containing  only  part  of 
a  contract ;  so  that  it  is  apparent  that  the  agreement  between 
the  parties  must  have  been  partly  not  reduced  to  writing  at 
all.     When  that  is  the  case,  the  common  law  allows  the  con- 
tract to  be  proved  by  the  writing  and  by  parol ;  so  that  the 
writing  shows  the  terms  of  the  contract,  and  the  parol  shows 
with  whom  the  contract  was  made.     The  statute,  however,  is 
not  satisfied,  for  though  the  bargain  is  shown,  it  is  not  in 
writing.     But  when  the  writing  describes  a  party  with  whom 
the  contract  is  made,  the  bargain,  so  far  as  respects  that,  is 
in  writing ;    and   the   parol  evidence   is   admitted,   not   as 
proving  with  whom  the  bargain  was  made,  but  as  enabling 
the  Court  to  ^understand  the   description  in  writing,  which 
shows  with  whom  it  was  made.     This  is  no  infringement  of 
the  Sale  of  Goods  Act ;  indeed,  if  it  were,  there  never  could 
be  a  good  memorandum  in  writing,  for  in  the  simplest  case 
there  must  be  some  parol  evidence  to  apply  the  document  (a). 
In  many  cases  the  contract  is  with  a  firm  using  the  partner- 
ship style,  and  there  is  no  doubt  that  in  such  cases  it  may  be 
shown  by  parol  who  the  parties  constituting  that  firm  are, 
and  that  the  contract  is  made  with  them. 

It  is  common  also  for  an  agent  who  is  making  contracts  on 
behalf  of  a  principal  to  enter  into  written  agreements  that 
on  the  face  of  them  purport  to  be  made  with  the  agent  him- 
self, and  make  no  mention  of  his  having  any  principal ;  when 
this  is  the  case,  there  might,  if  it  were  a  new  question,  be 
some  difficulty  in  seeing  how  this  contract  is  to  be  made  the 

(a)  Sale  v.  Lambert,  L.  E.  18  Eq.  1  ;  Potter  v.  Duffield,  L.  R.  18  Eq.  4;  see 
also  Carr  v.  Lynch,  69  L.  J.  Ch.  345;  [1900]  1  Ch.  643;  and  Coomhes  v.  WiUcei, 
61  L.  J.  Ch.  42 ;  [1891]  3  Ch.  77. 
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contract  of  the  principal,  without  directly  contradicting  the 
instrument ;  for,  on  the  face  of  it,  it  has  a  plain  intelligible 
meaning.  However,  the  decisions  have  settled,  that,  without 
contradicting  the  writing  or  preventing  its  effect  as  a  memo- 
randum under  the  statute,  evidence  may  be  produced  to  show 
that  the  contract  was  made  with  the  principal,  either  for  the 
purpose  of  enabling  him  to  sue  or  be  sued  on  the  contract  in 
his  own  name  ;  and  they  have  also  settled,  that  evidence  may 
not  be  produced  to  show  that  the  contract  was  not  made  with 
the  agent,  for  the  purpose  of  preventing  his  suing  or  being 
sued  in  his  own  name. 

All  the  authorities  bearing  on  this  subject  will  be  found 
collected  in  Higgins  v.  Senior  (a),  decided  in  1841.     In  that 
case,  in  the  Exchequer,  after  taking  time  to  consider,  the 
judgment  of  the  Court  was  delivered  by  Parke,  B.,  who  said, 
'  There  is  no  doubt  that  where  such  an  agreement  is  made, 
'  it  is  competent  to  show  that  one  or  both  of  the  contracting 
'  parties  were  agents  for  other   persons  and  acted  as  such 
'  agents  in  making  the  contract,  so  as  to  give  the  benefit  of 
'  the  contract  on  the  one  hand  to,  and  charge  with  liability 
'  on  the  other,  the  unnamed  principal,  and  this^  whether  the 
'  agreement  be  or  be  not  required  to  be  in  writing  by  the 
'  Statute  of  Frauds,  and  this  evidence  in  no  way  contradicts 
'  the  written  agreement.     It  does  not  deny  that  it  is  binding 
'  on  those  whom,  on  the  face  of  it,  it  purports  to  bind,  but 
•  shows  that  it  also  binds  another,  by  reason  that  the  act  of 
'  the  agent  in  signing  the  agreement  in  pursuance  of  his 
'  authority,  is,  in  law,  the  act  of  the  principal.     But,  on  the 
'  other  hand,  to  allow  evidence  to  be  given  that  the  party 
'  who  appears  on  the  face  of  the  instrument  to  be  personally 
'  a  contracting  party,  is  not  such,  would  be  to  allow  parol 
'  evidence  to  contradict  the  written  agreement,  which  cannot 
'be  done."     Higgins  v.  Senior  (a)  was  a  case  in  which  the 
agent,  who  had  contracted  in  his  own  name,  sought  to  dis- 
charge himself  and   was   not  permitted   to  do  so.     Almost 

(a)  Higgins  v.  Senior,  11  L.  J.  Ex.  199  ;  8  M.  &  W.  834.  See  also  Franldyn 
V.  Lamond,  in  1847,  16  L.  J.  0.  P.  221  ;  4  C.  B.  637 ;  Kelner  v.  Baxter,  in 
1866,   36    L.   J.  0.   P.   94;  L.   E.   3   0.   P.    174;  Faice  v.    Walker,  in  1870, 
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at  the  same  time,  the  Queen's  Bench,  in  Truemcm  v.  Loder  (a), 
allowed  parol  evidence  to  charge  the  principal  with  a  contract 
made  in  the  name  of  his  agent.     That  was  a  sale  of  goods ; 
the  bought  and  sold  notes  which  were  made  use  of  to  make 
out  the  contract  were  headed,  "  Bought  for  Messrs.  Trueman 
"  and  Co."  (the  plaintiffs)  and   "  Sold  for  Mr.  G.  Higgin- 
"  botham."     The  Court  thought  it  proved  that  Higginbotham 
was  acting  as  agent  for  Loder  and  Co.,  the  defendants,  and 
that  the  broker's  notes  were  a  sufficient  memorandum  of  a 
bargain  between  them  and  Trueman.     "  Among  the  ingenious 
"  arguments  pressed  by  the  defendant's  counsel,"  said  Lord 
Denman,  in  delivering  judgment,  "there  was  one  which  it 
"  may  be  fit  to  notice :  the  supposition  that  parol  evidence  was 
"introduced  to  vary  the  contract,  showing  it  not  to  have 
"  been  made  by  Higginbotham,  whose  name  is  inserted  in  it, 
"  but  by  the  defendant,  who  gave  him  the  authority.     Parol 
"  evidence  is  always  necessary  to  show  that  the  party  sued  is 
"  the  party  making  the  contract  and  bound  by  it ;  whether 
' '  he  does  so  in  his  own  name  or  in  that  of  another  or  in  a 
"  feigned  name,  and  whether  the  contract  be  signed  by  his 
"  own  hand  or  that  of  an  agent,  are  inquiries  not  different  in 
"  their  nature  from  the  question,  who  is  the  person  who  has 
"  just  ordered  goods  in  a  shop.     If  he  is  sued  for  the  price, 
"and  his  identity  made  out,  the  contract  is  not  varied  by 
"  appearing  to  have  been  made  by  him  in  a  name  not  his 
"own." 

It  may  be  taken  as  a  general  rule,  that  a  writing  is  not  a 
sufficient  memorandum  of  the  bargain,  unless  it  describes 
(1)  the  party  with  whom  the  bargain  is  made,  though  the 
description  need  not  be  by  his  own  name;  (2)  the  goods 


39  L.  J.  Ex.  109  ;  L.  E.  5  Ex.  lYS ;  Die  Elbuiger  Co.  v.  Claye,  in  1873,  42  L.  J. 
Q.  B.  151;  L.  E.  8  Q.  B.  313;  HiittoH  v.  Bul'och,  in  1874,  L.  E.  9  Q.  B.  572; 
Soutlnoell  v.  Bmvditcli,  in  1876,  45  L.  J.  0.  P.  374;  L.  E.  1  C.  P.  D.  374;  Qodd 
V.  Houghton,  in  1876,  46  L.  J.  Ex.  71;  L.  E.  1  Ex.  D.  357;  Hutcheson  v.  Eaton, 
in  1884,  L.  E.  13  Q.  B.  D.  861 ;  Calder  v.  Dobell,  in  1871,  40  L.  J.  C.  P.  89—224 ; 
L.  E.  6  0.  P.  486;  Curtis  v.  Williamson,  in  1874,  44  L.  J.  Q.  B.  27  ;  L.  E.  10 
Q.  B.  57.  As  to  the  position  of  an  auctioneer,  see  Consolidated  Co.  v.  Curtis,  61 
L.  J.  Q.  B.  325 ;  [1892]  1  Q.  B.  499. 
(a)  Trueman  v.  Loder,  11  A.  &  B.  589. 
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sold;  (3)  the  price,  if  any,  agreed  on;  and  (4)  directly  or 
by  implication  the  nature  of  the  promise  of  the  party  to  be 
charged  (a). 

As  has  been  already  observed  (5),  a  memorandum  of  an 
agreement  within  the  4th  section  of  the  Statute  of  Frauds 
must  contain  the  subject-matter  of  the  agreement  and  the 
consideration  as  well  as  the  promise ;  but  the  word  in  the 
17th  section  was  "bargain,"  not  "  agreement,"  and  in  some 
of  the  cases  a  distinction  was  drawn  between  the  require- 
ments of  the  respective  sections  with  regard  to  the  statement 
of  the  consideration. 

In  Egerton  v.  Matthews  (c),  in  1805,  the  writing  was  in 
the  following  terms  : — "We  agree  to  give  Mr.  Egerton  19(/. 
"per  lb.  for  thirty  bales  Smyrna  cotton,  customary  allowance 
"cash  Bl.  per  cent,  as  soon  as  our  certificate  is  complete."  It 
was  signed  by  the  defendants.  The  plaintiff  was  nonsuited 
by  Lord  Ellenborough,  on  the  ground  that  this  was  not  a 
sufl&cient  memorandum  within  the  statute.  The  nonsuit  was 
set  aside,  and  Lord  Ellenborough  is  said  to  have  declared  that 
he  had  directed  the  nonsuit  without  attending  to  the  differ- 
ence between  the  wording  of  the  4th  section  and  of  the  17th 
section,  and  that  the  writing  was  a  "  memorandum  of  the 
"  bargain  or  at  least  so  much  of  it  as  was  sufficient  to  bind 
"  the  parties  to  be  charged  therewith."  There  is  some  diffi- 
culty in  understanding  what  was  the  objection  to  the  memo- 
randum as  a  memorandum  of  an  agreement,  and  consequently 
it  is  difficult  to  say  what  the  distinction  was  which  Lord 
EUenborough  made  between  bargain  and  agreement,  but  it 
appears  that  he  made  some  distinction. 

In  Laythoarp  v.  Bryant  (d),  in  1836,  which  was  a  case  on 
the  4th  section,  Tindal,  C.  J.,  said,  "  Wain  v.  Warlters  (e)  was 
"  decided  on  the  express  ground  that  an  agreement  under 
"  the  4th  section  imports  more  than  a  bargain  under  the 
"17th." 

(o)  See  Chalmers'  Sale  of  Goods  Act,  1893,  6tt  ed.,  p.  160. 

(b)  Ante,  p.  54. 

(c)  Egerton  v.  Matthews,  6  Bast,  307. 

(d)  LaytJioarj)  v.  Bryant,  2  N.  C.  735. 

(e)  Wain  v.  Warlters,  5  East,  10,  ante,  p.  64. 
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In  Marshall  v.  Lynn  (a),  in  1840,  Alderson,  B.,  said,  ''By 
"  the  4th  section  of  the  Statute  of  Frauds  it  is  provided,  that 
"  the  contracts  therein  mentioned  shall  be  in  writing,  other- 
"wise  no  action  shall  be  maintained  upon  them.  The  17th 
"  section  requires  that  some  note  or  memorandum  in  writing 
"of  the  bargain  before  made  shall  be  signed  by  the  party  to 
"  be  charged  by  such  contract,  or  his  agent  lawfully  autho- 
"rized.  There  is,  undoubtedly,  a  distinction  between  the 
"  two  enactments,  for  by  the  4th  section  the  whole  contract 
"  must  be  in  writing,  including  the  consideration  which 
"induced  the  party  to  make  the  stipulation  by  which  he  is 
"  to  be  bound ;  but  by  the  17th  section  it  is  sufficient  if  all 
"  the  terms  by  which  the  defendant  is  to  be  bound  are  stated 
"  in  writing,  so  as  to  bind  him." 

These  two  last  authorities  are  certainly  no  more  than  dicta 
irrelevant  to  the  cases  in  which  they  were  spoken;  but 
though  they  are  not  supported  by  any  decisions,  they  are  not 
contradicted  by  any  cases  either.  It  may  seem  strange  that 
the  point  has  not  been  decided,  but  the  truth  is,  it  is  not  of 
such  practical  importance  as  it  seems.  However,  in  the  Sale 
of  Goods  Act  the  word  "contract"  is  used  instead  of 
"  bargain,"  thus  apparently  doing  away  with  the  distinction 
taken  in  the  cases  above  referred  to. 

When  a  writing  containing  the  terms  by  which  one  party 
is  to  be  bound  in  a  contract  of  sale,  and  signed  by  him,  is 
within  the  knowledge  of  the  other,  so  that  he  can  make  use 
of  it  to  bind  the  contract,  it  is  in  very  many  cases  a  reduction 
of  the  terms  of  the  agreement  to  writing,  such  that  no  objec- 
tion can  be  made  to  it  as  not  containing  the  whole  of  the 
contract,  because  by  the  rules  of  law  it  is  conclusive  as  to 
what  the  bargain  is.  The  terms  that  are  not  in  it  cannot  be 
part  of  the  contract. 

And  even  when  the  circumstances  under  which  the  writing 
was  made  are  such  as  to  make  it  not  more  than  evidence  of 
the  agreement,  it  is  a  difficult  thing  for  a  party  to  prove  that 
a  written  admission  signed  by  himself  does  not  contain  the 

(«)  Marshall  v.  Lynn,  9  L.  J.  Ex.  127 ;  6  M.  &  W.  109. 
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whole  truth.  The  jury  would  properly  be  very  unwilling  to 
find  that  the  writing  did  not  contain  the  whole  agreement 
unless  there  was  some  good  reason  given  to  explain  the 
inaccuracy. 

The  question,  therefore,  can  seldom  arise  except  where 
there  is  a  letter  written  for  some  collateral  purpose,  and 
alluding  incidentally  to  the  bargain.  It  is  most  natural  in 
such  cases  that  the  letter-writer  should  only  recite  so  much 
of  the  contract  as  is  material  to  the  main  subject  of  his  letter, 
so  that  he  has  no  great  difficulty  in  establishing  the  fact  that 
part  of  the  terms  are  omitted. 

There  are  several  cases  of  this  sort,  but  none  in  which  the 
writing  was  a  complete  memorandum  of  those  terms  of  the 
bargain  to  which  the  party  signing  it  was  bound,  but  omitted 
material  parts  of  the  engagement  of  the  other  party. 

In  Cooper  v.  Smith  (a),  in  1812,  there  had  been  a  parol 
sale  of  flour  for  a  price  exceeding  lOL  The  plaintiff,  who 
was  the  seller,  more  than  a  week  after  the  contract  sent  to 
the  defendant  an  invoice  specifying  the  goods  and  their  price, 
accompanied  by  this  note  : — "  Sir,  the  above  was  yesterday 
"  forwarded  by  Smith  and  Son's  boat,  which  I  have  no  doubt 
"  will  be  with  you  very  soon."  The  defendant  wrote  next 
day,  apparently  in  answer,  this  note : — "  Mr.  Cooper,  Sir, 
"  Your  not  coming  or  sending  the  flour  I  agreed  with  you  for 
"  according  to  time,  I  am  now  provided  for,  therefore  it  will 
"  not  suit  me  to  receive  yours,  as  the  price  is  lower.  I  have 
"  been  offered  flour  a  great  deal  lower  this  day.  I  expected 
"  yours  in  the  course  of  a  week  from  the  time  you  were  at  my 
"  house.  If  I  buy  of  any  man  I  expect  it  according  to  time, 
"  or  the  bargain  is  void."  The  plaintiff's  witnesses  proved,  to 
the  satisfaction  of  the  jury,  that  there  was  no  term  in  the 
contract  about  the  flour  being  sent  within  a  week,  and  that 
it  was  sent  in  a  reasonable  time.  The  King's  Bench  held 
that  this  letter  was  not  a  sufficient  memorandum.  Lord 
EUenborough  said,  "  The  plaintiff  cannot  avail  himself  of 
"  that  letter  as  evidence  of  the  contract  for  one  purpose,  to 

(a)  Coofcr  V.  Smith,  15  East,  103. 
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"bind  the  defendant  with  the  statute,  and  renounce  it  for 
"  another  purpose  ;  but  he  must  take  it  altogether ;  and  then 
"  it  falsifies  the  contract  proved  by  parol  testimony  for  the 

"plaintiff."  ,    ^ 

In  Elmore  v.  Kingscote  (a),  in  1826,  there  was  a  sale  by 
word  of  mouth  on  the  13th  Jme  of  a  horse,  warranted  five 
years  old,    for   200  guineas.     To  take  the  case  out  of  the 
Statute  of  Frauds,  the  plaintifE  relied  on  a  letter  wHch  was 
written  and  signed  by  the  defendant,  and  sent  to  the  plaintiff 
on  the  18th  June  in  the  following  terms  :— "Mr.  Kingscote 
"  begs  to  inform  Mr.  Elmore,  that  if  the  horse  can  be  proved 
"  to  be  five  years  old  on  the  13th  of  this  month  in  a  perfectly 
"  satisfactory  manner,  of  course  he  shall  be  most  happy  to  take 
"him,  and  if  not  most   clearly   proved,    Mr.    K.  will  most 
"decidedly  have  nothing  to   do  with  him."     The  plaintifE 
was  nonsuited  by  Abbott,  C.  J.,  and  the  King's  Bench  con- 
firmed the  nonsuit,  because  the  price  was  a  material  part 
of  the  bargain.     The  plaintiff's  counsel  contended,  that  there 
being  no  mention  of  the  price  in  the  letter,  the  law  would 
imply  that  a  reasonable  price  was  to  be  paid.     Probably  this 
would  have  sufiiced  if  the  real  contract  had  not  been  for  a 
fixed  sum  ;    and   if   the   note  had  been  written  whilst  the 
bargain  was  being  made,  the  defendant  would  perhaps  have 
been  bound  to  a  bargain  for  a  reasonable  price ;  but  the  note 
was  evidently  written  after  the  bargain  was  complete,  and  in 
consequence   of   a  dispute  about  the  warranty,  so  that  the 
defendant  had  no  difficulty  either  in  law  or  fact  in  establishing 
that  there  was  a  specific  price  which  he  had  made  no  mention 
of  in  his  letter,  because  it  was  immaterial  to  the  question  of 
warranty  concerning  which  it  was  written.     The  Court,  how- 
ever, are  not  reported  to  have  given  their  reasons  for  over- 
ruling this  last  objection. 

In  Acehal  v.  Levy  (b),  in  1834,  there  was  a  verbal  contract 
for  the  sale  of  a  shipload  of  nuts,  to  be  put  on  board  by  the 
plaintiffs  at  Gijon,  in   Spain,   and   to  be   paid  for  by  the 

(a)  Elmore  v.  Kingscote,  5  B.  &  0.  583. 
(&)  Acehal  v.  Levy,  10  Bing.  376. 
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defendants  at  the  then  shipping  price  at  Gijon.  There  was  a 
correspondence  between  the  parties  about  the  transfer  of  the 
charter  of  a  vessel,  in  the  course  of  which  it  appeared  that 
the  ship  was  to  be  loaded  with  nuts  for  the  defendant,  but 
there  was  no  mention  whatever  of  the  price.  The  plaintiff's 
counsel  contended  that  the  law  would  imply  a  contract  to 
pay  a  reasonable  price.  The  Common  Pleas  decided  that  this 
correspondence  was  no  memorandum  of  the  contract  actually 
made,  for  even  if  the  law  would  imply  from  the  correspond- 
ence that  the  nuts  were  to  be  paid  for  at  a  reasonable  price, 
the  parol  evidence  showed  that  they  were  to  be  sold  at  the 
shipping  price  at  Gijon,  which  was  by  no  means  necessarily 
a  reasonable  price.  In  delivering  judgment,  Tindal,  C.  J., 
said,  "  In  order  to  recover  on  the  count  for  goods  bargained 
"  and  sold  a  sujficient  note  or  memorandum  of  the  contract  of 
"  sale  at  a  reasonable  price  is  just  as  necessary  as  on  the 
"  special  count,  but,  for  the  reasons  already  given,  the  note 
"produced  cannot  prove  a  sale  at  a  reasonable  price  where  it 
"  is  silent  altogether  as  to  price,  and  the  parol  evidence  shows 
"  a  different  contract  to  have  been  made." 

In  Hoadley  v.  McLean  («),  in  1834,  the  defendant  wrote 
to  the  plaintiff  on  the  15th  May,  1832  :  "  Sir  Arch.  McLean 
"  orders  Mr.  Hoadley  to  build  a  new,  fashionable  and  handsome 
"landaulet  (here  followed  a  minute  description  of  it),  the 
"  whole  to  be  ready  by  the  1st  March,  1833."  No  price  was 
ever  agreed  upon  between  the  parties,  and  upon  the  landaulet 
being  finished  they  quarrelled  about  what  was  a  reasonable 
price;  the  jury,  who. were  the  proper  judges  of  the  fact, 
found  that  4:801.,  which  Hoadley  demanded,  was  very  reason- 
able. The  Common  Pleas  considered  the  order  a  sufficient 
memorandum  :  Tindal,  C.  J.,  said,  "What  is  implied  by  law 
"is  as  strong  to  bind  the  parties  as  if  it  were  under  their 
"hand.  This  is  a  contract  in  which  the  parties  are  silent  as 
"  to  price,  and  therefore  leave  it  to  the  law  to  ascertain  what 
"the  commodity  contracted  for  is  reasonably  worth  "  (b). 

(a)  Hoadley  v,  McLean,  10  Bing.  482. 

(b)  See  also  Ashcroft  v.  Morrin,  4  M.  &  Gr.  450 ;  Valpy  v.  Gibson,  16  L,  J.  0.  P. 
241 ;  4  0.  B.  837  ;  and  Sale  of  Goods  Act,  s.  8. 
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It  is  to  be  observed,  that  in  Hoadley  v.  McLean  (a)  there 
was  no  attempt  to  show  that  a  specific  price  was  agreed  upon ; 
but  it  is  very  doubtful  whether  the  law  would  have  per- 
mitted any  parol  evidence  to  show  that  there  was  such  a  term 
in  the  bargain,  for  the  order  sent  by  Sir  Archibald  seems  to 
have  been  the  written  bargain  itself.  It  is  clear  that  in 
Goo2}er  v..  Smith  (h)  and  Elmore  v.  Kingscote  (c)  the  writings 
were  not  the  agreements,  but  only  admissions  of  some  of  the 
terms  of  agreements  previously  made  ;  and  probably  in 
Acebal  v.  Levy  (d)  the  mention  of  the  terms  of  the  bargain 
was  but  incidental,  though  the  report  scarcely  furnishes 
means  of  judging  of  that.  In  Goodman  v.  Griffiths  (e),  in 
1857,  the  memorandum  was  held  insufficient  because  the 
price  which  had  been  agreed  upon  was  not  mentioned. 

It  is  very  clear  that  in  all  those  cases  in  which  the  memo- 
randum was  held  defective  the  omissions  very  materially 
qualified  the  defendant's  liability,  and  therefore  these  decisions 
are  not  contradictory  of  the  dictum  of  Alderson,  B.,  in 
3Iarshall  v.  Lynn{f),  but  there  is  nothing  in  the  langiiage  of 
the  different  Judges  who  decided  them  to  show  that  any  dis- 
tinction was  present  to  their  minds  between  a  memorandum 
suflGicient  to  charge  the  one  party  and  a  memorandum  sufficient 
to  charge  the  other.  And  it  does  seem  an  unnecessary  multi- 
plying of  subtleties  to  hold  that  a  writing  in  the  very  same 
terms  should  be  a  memorandum  of  the  bargain  when  used  by 
the  bargainee,  and  cease  to  be  one  when  used  by  the  bar- 
gainor, and  that  inconvenience  is  avoided  by  adopting  the 
definition  of  Holroyd,  J.,  in  Kenivorthy  v.  Schofield  (g),  viz., 
"It  appears  to  me  that  you  cannot  call  that  a  memorandum 
"  of  a  bargain  which  does  not  contain  the  terms  of  it." 

It  sometimes   happens    that  after  a  dispute  has  arisen  a 

(a)  Hoadley  v.  McLean,  10  Bing.  482. 
(i)  Cooper  v.  Smith,  15  East,  103. 

(c)  Elmore  v.  Kingscote,  5  B.  &  C.  583. 

(d)  Acebal  v.  Levy,  10  Bing.  376. 

(e)  Goodman  v.  Griffiths,  26  L.  J.  Ex.  145  ;  1  H.  &  N.  574.  See  also  Lockett  v. 
NickliH,  19  L.  J.  Ex.  403 ;  2  Ex.  93,  in  1848  ;  Peirce  v.  Corf,  43  L.  J.  Q,.  B.  52 ; 
L.  E.  9  Q.  B.  210. 

(/)  Marshall  v.  Lynn,  9  L.  J.  Ex.  127  ;  6  M.  &  W.  109. 
{g)  Kenworthy  v.  Schofield,  2  B.  &  0.  948. 
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party  in  a  letter  signed  by  him  recapitulates  the  whole  terms 
of  the  bargain,  for  the  purpose  of  saying  that  the  bargain  is 
at  an  end  for  some  reason  which  is  evidently  insufficient 
in  law.  For  some  time  it  was  a  doubtful  point  whether 
such  an  admission  of  the  terms  of  the  contract  signed 
for  the  express  purpose  of  repudiation  could  be  considered 
a  memorandum  to  make  the  contract  good,  but  it  is  now 
settled  law  that  a  letter  written  for  such  a  purpose  may 
be  used  as  a  memorandum,  if  it  contains  the  terms  of  the 
contract. 

In  Bailey  v.  Sweeting  (a),  in  1861,  the  defendant  verbally 
ordered  of  the  plaintiffs  some  chimney  glasses  to  be  paid  for 
in  cash,  and  some  other  goods  on  credit.  When  the  chimney 
glasses  arrived  they  were  in  a  damaged  state,  and  the  defen- 
dant refused  to  accept  them.  He  wrote  to  the  plaintiffs,  "  I 
"beg  to  say  that  the  only  parcel  of  goods  selected  for  ready 
"money  was  the  chimney  glasses,  amounting  to  38L  10s.  Qd., 
"  which  goods  I  have  never  received,  and  have  long  since 
"  declined  to  have."  The  defendant  paid  the  price  of  the  other 
goods  into  Court ;  and  the  jury  having  found  that  the  con- 
tract for  the  chimney  glasses  was  a  separate  one,  the  Court, 
consisting  of  Erie,  C.  J.,  "Williams,  Willes  and  Keating,  JJ., 
held  that  the  letter,  although  written  for  the  purpose  of  repu- 
diating the  contract,  was  a  sufficient  memorandum,  and  that 
the  plaintiffs  were  entitled  to  recover. 

This  decision,  although  questioned  in  Smith  v.  Hudson  (b),  in 
1865,  was  followed  in  Wilkinson  v.  Evans  (c),  in  1866,  where, 
the  seller  having  sent  some  cheeses  and  candles  to  the  buyer  and 
an  invoice  "in  the  usual  form,"  the  buyer  sent  them  back  with 
a  note  signed  by  himself  on  the  back  of  the  invoice,  "  The 
"  cheese  came  to-day,  but  I  did  not  take  them  in,  for  they  were 
"  very  badly  crushed  ;  so  the  candles  and  cheese  is  returned." 
The  seller  was  nonsuited  on  the  ground  that  there  was  no 
sufficient  memorandum.     On  the  motion  for  a  new  trial  it 

(a)  Baileij  v.  Sweeting,  30  L.  J.  0.  P.  150 ;  9  C.  B.  N.  S.  843. 
(6)  SmitJi  V.  Hudson  (1865),  34  L.  J.  Q.  B.  145,  at  p.  149. 

(c)   Wilkinson  v.  Evans,  35  L.  J.  0.  P.  224 ;  41  L.  J.  Ex.  1  and  173  ;  L.  E.  1 
C.  P.  407. 
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was  argued  for  the  buyer  that  the  invoice  was  no  evidence  of 
a  sale,  for  the  goods  might  possibly  have  been  sent  on 
approval.  But  the  Court  ordered  a  new  trial  on  the  ground 
that  the  indorsement  on  the  invoice  was  a  statement  of  an 
objection,  not  to  the  terms  of  the  contract  as  there  set  out, 
but  to  the  manner  in  which  it  had  been  performed,  and  M^as 
therefore  some  evidence  of  a  contract  (a). 

In  Godwin   v.  Francis  (b),  in   1870,  it  was  held  that   a 

telegram  sent  by  the  defendant  was  a  sufficient  memorandum. 

But  these  cases  must  be  distinguished  from  cases  in  which 

the  repudiation  did  not  contain  the  terms  of  the  contract,  but 

still  left  them  doubtful. 

In  Cooper  v.  Smith  (c),  in  1812,  which  has  been  already 
cited  (d),  the  decision  of  the  Court  seems  to  have  turned  on 
the  fact  of  the  note  containing  terms  materially  different  from 
those  of  the  bargain  declared  on  and  proved. 

In  Richards  v.  Porter  (e),  in  1827,  the  defendant  wrote  to 
the  plaintiffs  :  "  The  hops,  five  pockets,  which  I  bought  of 
"  Mr.  Richards  on  the  23rd  of  last  month  are  not  yet  arrived, 
"  nor  have  I  ever  heard  of  them.  I  received  the  invoice. 
"  The  last  was  much  longer  than  they  ought  to  have  been  on 
"the  road;  however,  if  they  do  not  arrive  in  a  few  days  I 
"must  get  some  elsewhere."  The  plaintiffs  were  nonsuited, 
and  the  King's  Bench  held  the  nonsuit  right.  Lord 
Tenterden  said,  "  I  think  this  letter  is  not  a  sufficient  note 
'  or  memorandum  in  writing  of  the  contract  to  satisfy  the 
'  Statute  of  Frauds.  Even  connecting  it  with  the  invoice,  it 
'  is  imperfect.  If  we  were  to  decide  that  this  is  a  sufficient 
'  note  in  writing,  we  should  in  effect  hold,  that  if  a  man 
'  were  to  write  and  say,  '  I  have  received  your  invoice,  but  I 
'  '  insist  upon  it  the  hops  have  not  been  sent  in  time,'  that 
'would  be  a  note  or  memorandum  sufficient  to  satisfy  the 


(a)  See  also  Buxton  v.  Bust,  7  Ex.  1  and  279;  Leather  Cloth  Co.  v.  flieronimus, 
44  L.  J.  Q.  B.  51 ;  L.  E.  10  Q.  B.  140. 

(i)  Godwin  V.  Francis,  39  L.  J.  C.  P.  121 ;  L.  E.  5  0.  P.  295. 

(c)  Oooptr  V.  Smith,  15  East,  103. 

Id)  Ante,  p.  63. 

(e)  Richards  v.  Porter,  6  B.  &  C.  437. 
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"  statute.  I  think  the  case  of  Cooper  v.  Smith  (a)  in  substance 
"  is  not  distinguishable  from  this  "  (b). 

In  Smith  v.  Surman  (c),  in  1829,  the  plaintiff's  attorney 
wrote  to  the  defendant,  "  Sir,  I  am  directed  by  Mr.  Smith  of 
"  Norton  Hall,  to  request  you  will  forthwith  pay  for  the  ash 
"  timber  which  you  purchased  of  him.  The  trees  are 
"numbered  from  1  to  19,  and  contain  a  fair  admeasure- 
"  ment  229  feet  7  inches.  The  value  at  Is.  6d.  per  foot 
"amounts  to  17/.  3s.  Qd.  I  understand  your  objection  to 
"  complete  your  contract  is  on  the  ground  that  the  timber  is 
"  faiilty  and  unsound,  but  there  is  sufficient  evidence  to  show 
"that  the  same  timber  is  very  kind  and  superior,  and  a 
"  superior  marketable  article.  I  understand  you  object  to 
"  the  manner  in  which  the  trees  were  cross  cut,  but  there  is 
' '  also  evidence  to  prove  they  were  so  cut  by  your  direction. 
"  Unless  the  debt  is  immediately  discharged,  I  have  instruc- 
"  tions  to  commence  an  action  against  you."  The  defendant 
wrote  in  answer,  "  Sir,  I  have  this  moment  received  a  letter 
"  from  you,  respecting  Mr.  Smith's  timber,  which  I  bought 
"  of  him  at  Is.  Qd.  per  foot,  to  be  sound  and  good,  which  I 
"  have  some  doubt  whether  it  is  or  not ;  but  he  promised  to 
"  make  it  so,  and  now  denies  it.  When  I  saw  him,  he  told 
"me  I  should  not  have  any  without  all,  so  we  agreed  upon 
"  those  terms,  and  I  expected  him  to  sell  it  to  somebody  else." 
This  was  held  not  a  sufficient  note  or  memorandum  of  the 
bargain.  Bayley,  J.,  seems  to  have  formed  his  judgment  partly 
because  the  buyer  did  not  recognise  the  bargain  as  a  binding 
bargain  ;  the  other  two  Judges,  Littledale  and  Park,  only  say 
that  the  letters  were  inconsistent. 

A  mere  proposal  with  proof  of  parol  acceptance  is  sufficient. 

In  Reuss  v.  Picksley  (d),  in  1866,  where  a  proposal  in  writing 
signed  by  the  defendant  had  been  assented  to  by  the  plaintiff 
by  parol,  and  contained  the  names  of  the  parties  and  all  the 
other  terms  of  the  bargain,  the  Court  held  that  it  was  a 


(a)  Ubi  supra. 

(6)  See  also  Archer  v.  Baynes,  20  L.  J.  Ex.  54  ;  5  Ex.  625. 

(c)  Smith  V.  Surman,  9  B.  &  0.  561. 

[d)  Beusa  v.  Picksley,  35  L.  J.  Ex.  218 ;  L.  E.  1  Ex.  342. 
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sufficient   memorandum,  following    Warner  v.    WilUngtm{a) 
and  Smith  v.  Neale  (b). 

What  is  a  Signature. 

The  note  or  memorandum  must  be  signed  by  the  party  to 
be  charged,  or  bis  agent  in  that  behalf.  The  words  used  in 
the  17th  section  of  the  Statute  of  Frauds  were  "the  parties 
"  to  be  charged  by  the  contract,  or  their  agent  thereunto  law- 
"  fully  authorized,"  and  in  Allen  v.  Bennet{c),  in  1810,  the 
objection  was  made  that  the  words  of  the  section  required  the 
note  or  memorandum  to  be  signed  on  behalf  of  both  parties 
to  the  contract ;  but  even  then  the  Common  Pleas  treated 
the  question  as  one  conclusively  settled  by  inveterate 
practice.  "  All  these  cases,"  said  Sir  J.  Mansfield,  "  Egerion 
"v.  Matthews  {d),  Saunderson  v.  Jachson  {e),  and  Champion  v. 
"  Flumnier  (/),  suppose  a  signature  by  the  seller  to  be  suffl- 
"  cient,  aod  everyone  knows  it  is  the  daily  practice  of  the 
"Courts  of  Chancery  to  establish  contracts  signed  by  one 
"  person  only,  and  yet  a  Court  of  equity  can  no  more  dispense 
"with  the  Statute  of  Frauds  than  a  Court  of  law." 

A  curious  question  was  made  in  the  following  case  as  to 
the  effect  as  to  third  persons  of  a  contract  of  sale,  good  as 
against  the  one  party  who  had  signed  a  memorandum,  but  not 
binding  on  the  other  party  who  had  not  either  repudiated  or 
confirmed  the  contract. 

The  case  was  Coates  v.  Chaplin  (g),  in  1842.  The  plaintiffs, 
Coates  and  Co.,  verbally  agreed  to  sell  goods  above  the  value 
of  1  Ql.  to  Morrison  and  Co. ;  they  sent  them  by  the  defen- 
dants, who  were  carriers.  The  goods  were  lost  on  the  way, 
and  the  question  was,  who  should  bring  the  action  against  the 


(o)  Warjier  v.  Willington,  in  1866,  25  L.  J.  Ch.  662. 

(b)  Smith  V.  Neale,  in  1857,  26  L.  J.  0.  P.  143;  2  0.  B.  N.  S.  67;     see  also 
Liverpool  Bank  v.  Eccles,  in  1859,  28  L.  J.  Ex.  122  ;  4  H.  &  N.  139. 

(c)  Allen  V.  Bennet,  3  Taunt.  169. 

{d)  Egerton  v.  Matthews,  6  East,  307. 

(e)  Saunderson  v.  Jackson,  2  B.  &  P.  38. 

(/)  Champion  v.  Plummer,  1  N.  E.  252. 

[y)  Coates  v.  Chaplin,  3  Q,.  B.  483  ;  6  Jux.  1123. 
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carriers,  Coates  or  Morrison.  In  general,  the  proper  party  to 
sue  a  carrier  for  negligence  is  the  owner  of  the  damaged 
goods.  In  this  case,  at  the  time  of  the  loss  the  contract  of 
sale  was  good  against  Coates  and  Co.,  who  had  sent  Morrison 
and  Co.  a  letter  containing  an  invoice,  but  good  or  not  against 
Morrison  and  Co.  at  their  election ;  but  at  the  time  of  the  loss 
they  had  exercised  no  election.  The  Queen's  Bench  decided 
the  case  on  the  narrow  ground  that  there  was  no  distinct 
evidence  that  Coates  and  Co.  had  any  authority  from  Morrison 
and  Co.  to  employ  a  carrier  at  all ;  but  probably  they  would, 
if  necessary,  have  held  that  the  property  was  not  changed  (as 
against  third  parties)  till  the  sale  was  binding  on  both  seller 
and  buyer  (a). 

The  signature  to  the  memorandum  may  be  the  signature 
either  of  the  name  of  the  party  himself,  or  of  the  name  of  his 
agent  (6).  There  is  no  more  objection  to  showing  that  the 
signature  of  the  agent's  name  is  meant  as  the  signature  of  the 
principal,  than  to  showing  that  a  contract  purporting  to  be 
made  with  the  agent  is  made  with  the  principal,  and  that  may 
always  be  done. 

The  signature  of  the  name  may  be  in  writing  or  in  print, 
and  it  is  immaterial  in  what  part  of  the  document  it  appears, 
provided  there  are  circumstances  to  show  that  it  was  appro- 
priated by  the  party  to  the  authentication  of  the  contract. 

It  is  a  signing  and  not  a  subscribing  which  the  section 
requires  (c) ;  and  it  matters  not  whether  the  signature  is  at 
the  beginning,  in  the  middle,  or  at  the  end  of  the  docu- 
ment (d). 

Perhaps  the  case  of  Saunderson  v.  Jackson  (e),  in  1800, 
may  be  considered  as  the  extreme  limit  to  which  this  doctrine 
has  been  carried.     In  that  case  there  was  a  bill  -of  parcels 


(o)  See  also  Coombs  v.  Bristol  and  Exeter  Ry.  Co.,  in  1858,  27  L.  J.  Ex.  401  ; 
3  H.  &  N.  olO. 

(6)   White  V.  Proctor,  4  Taimt.  209. 

(c)  Per  Lord  Westbury  in  Caton  v.  Caton,  in  1867,  36  L.  J.  Ch.  891  ;  L.  E.  2 
H.  L.  142. 

(d)  Per  Blackburn,  J.,  in  Durrell  v.  Evans,  in  1862,  31  L.  J.  Ex.  337 ;  1  H.  & 
0.  191. 

(e)  Saunderson  v.  Jackson,  3  B.  &  P.  238. 
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with  a  printed  heading,  "Bought  of  Jackson  and  Hankin," 
the  names  of  the  defendants  :  the  blanks  in  it  were  filled  up 
with  the  name  of  the  plaintiff  and  the  quantity  and  price  of 
the  goods  bought ;  it  was  then  delivered  to  the  plaintiff. 
Lord  Eldon,  C.  J.,  said,  "  The  single  question  is,  whether,  if 
"  a  man  be  in  the  habit  of  printing  instead  of  writing  his 
"  name,  he  may  not  be  said  to  sign  by  his  printed  name  as 
"  well  as  by  his  written  name.  ...  It  has  been  decided 
"  that  if  a  man  draw  up  an  agreement  in  his  own  handwriting, 
"  beginning,  T,  A.  B.,  agree,  &c.,  and  leave  a  place  for  a 
"  signature  at  the  bottom,  but  never  sign  it,  it  may  be  con- 
"  sidered  as  a  note  or  memorandum  in  writing  within  the 
"  statute,  and  yet  it  is  impossible  not  to  see  that  the  insertion 
"  of  the  name  at  the  beginning  was  not  intended  to  be  a  sig- 
"  nature,  and  that  the  paper  was  meant  to  be  incomplete 
"  until  it  was  further  signed.  This  last  case  is  stronger  than 
"  the  one  now  before  us,  and  affords  an  answer  to  the 
"  argument  that  this  bill  of  parcels  was  not  delivered  as  a 
"  note  or  memorandum  of  the  contract." 

In  Schneider  v.  Norris  (a),  in  1814,  there  was  a  similar 
invoice,  with  "  Bought  of  Norris  and  Co."  printed  on  it;  the 
body  of  it  was  filled  up  in  the  handwriting  of  Norris.  The 
King's  Bench  held  this  a  document  signed  by  Norris.  Lord 
EUenborough  said,  "  I  cannot  but  think  that  a  construction 
"  which  went  the  length  of  holding  that  in  no  case  a  printing, 
"  or  any  other  form  of  signature,  could  be  substituted  in  lieu 
"  of  writing,  would  be  going  a  great  way,  considering  how 
"  many  instances  may  occur  in  which  the  parties  contracting 
"  are  unable  to  sign.  If,  indeed,  this  case  had  rested  merely 
"  on  the  printed  name,  unrecognised  by  and  not  brought  home 
"  to  the  party  as  having  been  printed  by  him,  or  by  his 
"  authority,  so  that  the  printed  name  had  been  unappropriated 
"  to  the  particular  contract,  it  might  have  afforded  some 
"  doubt  whether  it  would  not  be  intrenching  on  the 
"  statute  to  have  admitted  it;  but  here  there  is  a  signing  by 


(a)  Schneider  v.  Norris,  2  M.  &  S.  286.    See  also  Evans  v.  Hvare,  61  L.  J.  Q.  13. 
470 ;  [1892]  1  Q.  B.  593, 
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"  the  party  to  be  charged  by  words,  recoguising  the  printed 
"  name  as  much  as  if  he  had  subscribed  his  mark  to  it,  which 
"  is  strictly  the  meaning  of  signing,  and  by  that  the  party 
"  has  incorporated  and  avowed  the  thing  printed  to  be  his, 
"  and  it  is  the  same  in  substance  as  if  he  had  written  Norris 
"  and  Co.  with  his  own  hand.  He  has  by  his  handwriting  in 
"  effect  said,  I  acknowledge  what  I  have  written  to  be  for  the 
"purpose  of  exhibiting  my  recognition  of  the  within  contract. 
"  It  appears  to  me,  therefore,  that  the  printed  name  thus 
"  recognised  is  a  signature  sufficient  to  take  this  ease  out  of 
"  the  statute." 

In  Johnson,  v.  Dodgson  («),  ia  1837,  the  defendant,  who 
was  the  buyer,  at  the  time  of  making  the  contract  wrote 
in  his  pocket-book  an  entry,  beginning,  "  Sold  John  Dodgson," 
and  containing  the  terms  of  the  bargain.  He  requested  the 
plaintiff's  traveller  to  sign  this  entry,  which  he  did  ;  Dodgson 
retained  the  book  in  his  own  possession.  The  Exchequc^r 
held  this  a  memorandum,  signed  by  Dodgson.  Lord  Abinger 
said,  "  The  cases  have  decided  that  although  the  signature  be 
"  in  the  beginning  or  middle  of  the  instrument,  it  is  as 
"  binding  as  if  at  the  foot  of  it;  the  question  being  always 
"  open  to  the  jury  whether  the  party  not  having  signed  it 
"  regularly  at  the  foot  meant  to  be  bound  by  it  as  it  stood, 
"  or  whether  it  was  left  so  unsigned  because  he  refused  to 
"  complete  it.  But  when  it  is  ascertained  that  he  meant  to 
"  be  bound  by  it  as  a  complete  contract,  the  statute  is 
' '  satisfied,  there  being  a  note  in  writing  showing  the  terms 
"  of  the  contract,  and  recognised  by  him."  Parke,  B.,  said, 
"  The  point  is  in  effect  decided  by  the  cases  of  Saunderson  v. 
"  Jackson  (b)  and  Schneider  v.  Korris  (c).  There  the  bill  of 
"  parcels  was  held  to  be  a  sufficient  memorandum  in  writing, 
"  it  being  proved  that  they  were  recognised  by  being  handed 
"  over  to  the  other  party.  Here  the  entry  Avas  written  by 
"  the  defendant  himself,  and  required  by  him  to  be  signed 
"  by  the  plaintiff's  agent :  that  is  amply  sufficient  to  show 

(a)  Johnson  v.  Hodgson,  6  L.  J.  Ex.  185  ;  2  M.  &  W.  653. 
(h)  Saunderson  v.  Jackson,  3  B.  &  P.  238. 
(c)  Schneider  v.  Norris,  2  M.  &  S.  286. 
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"  that  he  meant  it  to  be  a  memorandum,  of   the  contract 
"  between  the  parties'." 

These   three   decisions,  which,    considering   who    decided 
them,  comprise  a  very  great  weight  of  authority,  are  per- 
fectly consistent,  but  it  may  be  observed  that  the  principles 
stated  in  the  judgment  of  the  Exchequer  are  far  stricter  than 
those  of  Lord  Eldon.     He  seems  to  have  thought  that  the 
name  of  the  party  appearing  in  a  document  recognised  by  him 
must    be   a    signature,  whatever   the   intention   was.       The 
Exchequer  ouly  say  it  is  a  signature  when  recognised  as  a 
binding  memorandum.     Lord  EUenborough  seems  to  have 
decided   Schneider  v.    Norris  (a)    on  the    principle  that  the 
circumstances  there  showed  that  Norris  had  "  appropriated 
"  the  printed  name  to  the  purpose  of  exhibiting  his  recogni- 
"  tion  of  that  particular  contract,"  a  phrase  which  seems  to 
mark  very  well  the  difference  between  signing  a  name  and 
merely  writing  it(fe).     It  is  to  be  observed,  that  the  appro- 
priation of  the  name  in  each  of  the  cases  was  simultaneous 
with  the  completion  of  the  instrument.     It  may,  perhaps,  be 
doubtful  whether,  if  a  writing  containing  the  name  of  a  party 
is  complete  under  circumstances  which  show  that  it  is  not 
signed,  it  could  be  converted  into  a  signed  document  by  any 
subsequent  parol  expressions  of  intention  whatsoever.      And 
this  is  a  doubt  that  may  be  of  practical  importance,  for  when 
one  party  only  has   signed  a  memorandum,  which  to  be  a 
memorandum  of  the  bargain  must  contain  the  name  of  the 
other  party,  the  contract  is  good  or  not  at  the  election  of  the 
non- signing  party.     But  it  has  never  been  decided  that  the 
party  having  by  word  of  mouth  clearly  and  unequivocally 
expressed  his  election  to  hold  the  signer  to  his  bargain,  was 
more  bound  than  before.      There  seems  no  legal  reason  why 
he  may  not  keep  the  signer  of  the  contract  bound  till  the  last 
moment,  and  then  adopt  or  repudiate  the  contract  as  he  may 
think   most   convenient   for   himself,  or   if   malicious,    most 
inconvenient  for  the  party  who  has  signed.     If,  however,  a 


(a)  Sclineiiler  v.  Norris,  2  M.  &  S.  286. 

(i)  See  Murphy  v.  Boese,  44  L.  J.  Ex.  40  ;  L.  E.  10  Ex.  126,  post,  p.  81. 
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recognition  of  a  contract  containing  his  name  is  a  signature, 
lie  might  soon  be  driven  either  to  recognise  the  contract,  and 
so  be  bound,  or  to  repudiate  it,  and  so  set  the  other  side  free. 
But  though  this  would  be  just  and  convenient,  it  would  be  a 
strain  upon  the  cases,  and  a  very  great  strain  upon  the  words 
of  the  section. 

In  the  last  case  on  this  subject,  HucUeshy  v.  Hook  (a),  in 
1900,  the  buyer  had  written  an  offer  to  purchase  upon  a 
sheet  of  letter  paper  belonging  to  the  seller  and  bearing  at 
the  top  the  seller's  printed  name  and  address,  and  it  was  held 
that,  as  the  seller  had  not  written  any  part  of  the  document, 
there  had  been  no  appropriation  by  him  of  the  printed  name 
as  a  signature;  and  Schneider  v.  Xorris  (h)  was  distinguished 
on  this  ground. 

In  the  case  of  Stewart  v.  Eddoives  and  Hudson  v.  Steicurt  (c), 
in  1874,  the  signature  was  upon  the  memorandum,  but  not 
for  the  purpose  of  recognising  the  contract,  that  recognition 
being  a  subsequent  act,  and  it  was  held  sufficient.  There 
Hudson  employed  Eddowes  to  sell  a  ship  to  Stewart.  An 
unsigned  memorandum  of  the  proposed  terms  was  submitted 
to  Stewart,  who  made  some  alterations  in  it  and  signed  it. 
The  alterations  were  subsequently  struck  out  with  his  consent, 
and  the  memorandum  was  sent  to  Hudson,  who  made  some 
other  alterations  and  returned  it  to  Eddowes,  who  signed  it 
on  behalf  of  Hudson  and  took  it  to  Stewart,  who  acquiesced 
in  the  alterations  and  approved  of  the  agreement.  It  was 
objected  for  Stewart,  in  the  action  to  recover  the  balance  of 
the  purchase-money,  that  parol  evidence  to  show  that  he  had 
acquiesced  in  the  contract  as  altered  was  inadmissible.  But 
the  Court  held  that  it  was  admissible,  Coleridge,  C.  J".,  saying, 
"  There  was  no  variation  of  the  contract,  for  there  was  no 
"  contract  between  the  parties  until  the  proposal  was  sub- 
"  mitted  to  Stewart,  and  Stewart  on  meeting  Eddowes  agreed 
"  that  his  handwriting  should  operate  as  a  signature  to  what 
"  then  became  a  complete  agreement  between  the  parties." 

(a)  Huckleshy  v.  Hook,  82  L.  T.  17. 

(J)  Uhi  supra. 

(c)  Stewart  v.  Eddowes,  Hudson  v.  Stewart,  43  L.  J.  C.  P.  204 ;  L.  E.  9  0.  P.  311. 
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Any  mark  which  is  intended  to  be  a  signature  is  suffi- 
cient (a)  ■  but  there  must  be  something  which  is  intended  to 
be  a  signature;  a  mere  description  will  not  satisfy  the 
statute  (b). 

And  most  probably  a  stamp  intended  as  a  signature  would 
be  sufficient,  for,  as  Willes,  J.,  said  in  Bennett  v.  Bnmfitt  (c), 
"The  using  a  stamp  is  only  a  compendious  way  of  writing 
"  the  party's  name." 

In  Geary  v.  Physic  (d),  in  1826,  Abbott,  C.  J.,  said,  "  There 
"  is  no  authority  for  saying  that  where  the  law  requires  a 
"  contract  to  be  in  writing,  that  writing  must  be  in  ink." 
In  that  ease  a  promissory  note  had  been  indorsed  in  pencil. 


Who  is  an  agent  authorized  to  sign. 

The  section  is  satisfied  if  the  memorandum  of  the  contract 
is  signed  by  the  party  to  be  charged,  or  his  agent  in  that 
behalf.  There  is  nothing  in  the  wording  of  the  section  to 
alter  the  general  law  of  agency.  The  agent  does  not  require 
an  authority  in  writing  to  enable  him  to  sign  the  note,  and  in 
Maclean  v.  Dunn  (e),  in  1827,  it  was  decided  that  in  this,  as 
well  as  in  other  cases  of  agency,  a  subsequent  ratification  was 
equivalent  to  a  previous  authority.  To  establish  a  subsequent 
ratification,  however,  the  principal  must  be  in  existence  when 
the  contract  is  made,  and  the  agent  must  have  proposed  at 
the  time  to  be  acting  on  behalf  of  a  principal  (/ ).  The  fact 
of  agency  may  be  established  and  any  person  may  be  proved 
to  be  an  agent  for  this  purpose,  in  the  same  manner  and 
subject  to  the  same  rules  as  in  cases  of  agency  for  any  other 
purpose.  It  has  indeed  been  decided  that  the  one  party 
cannot  be  an  agent  for  the  other,  but  this  is  very  doubtful 
law.     It  is  quite  right  and  proper  that  such  an  unusual  thing 


(a)  Baker  v.  Bening,  8  A.  «&  E.  94;  Eelshaiv  v.  Langley,  11  L.  J.  Oh.  17. 
(6)  Sfflhy  V.  Sdby,  3  Mer.  2. 

(c)  Bennett  v.  Brumfitt,  in  1867,  37  L.  J.  0.  P.  35;  L.  E.  3  0.  P.  31. 

(d)  Oeary  v.  Physic,  5  B.  &  C.  237. 

(e)  Maclean  v.  Dunn,  4  Bing.  722. 

(/)  Keighley  v.  Burant,  70  L.  J.  K  B.  622;  [1901]  A.  0.  240. 
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as  intrusting  the  other  side  with  authority  should  be  clearlj^ 
proved  ;  but  if  it  be  clearly  proved,  there  is  nothing  either 
in  the  section  or  in  reason  to  make  it  void. 

In  Wright  v.  Dannah  (a),  in  1809,  the  plaintiff  had  in  the 
presence  of  the  defendant  written  down  the  defendant's  name, 
the  goods,  and  the  price.  The  defendant  looked  it  over,  and 
said  one  of  the  figures  was  wrong.  It  seems  clear  that  this 
was  no  memorandum,  for  the  plaintiff's  name  did  not  appear, 
and  the  proof  of  agency  was  of  the  most  meagre  description. 
Lord  EUenborough  nonsuited  the  plaintiff,  and  is  reported  to 
have  said,  "  that  the  agent  must  be  some  third  person,  and 
"could  not  be  the  other  contracting  party. 2' 

In  Farebrother  v.  Simmons  (b),  in  1822,  the  King's  Bench 
decided  that  an  auctioneer  who  had  taken  down  the  highest 
bidder's  name,  could  not  use  this  as  a  signature  when  suing 
in  his  own  name,  and  Abbott,  C.  J.,  on  the  authority  of  Wright 
V.  Dannah  (a),  said,  "that  the  agent  contemplated  by  the 
"  legislature  who  is  to  bind  a  party  by  his  signature  must  be 
"some  third  party,  and  not  the  other  contracting  party  on 
"  the  record."  In  Wright  v.  Dannah  (ft).  Lord  EUenborough 
seems  to  have  been  speaking  of  the  difficulty  of  establishing 
such  an  agency  in  fact ;  but  in  Farebrother  v.  Simmons  (b)  it 
was  supposed  to  be  impossible  in  law.  The  ease  was  much 
questioned  in  Bird  v.  Boulter  (c),  but  it  has  not  yet  been 
overruled. 

In  Sharman  v.  Brandt  {d),m  1871,  the  Court  decided  that 
one  party  could  not  be  the  agent  of  the  other  for  the  purpose 
of  signing  his  name,  but  none  of  the  Judges  gave  their 
reasons  for  so  holding,  and  some  of  the  Judges  based  their 
decisions  on  another  ground. 

When  an  agent  is  authorized  to  make  a  contract  of  sale,  he 
has  by  implication  authority  to  make  it  effectually,  by  sign- 
ing the  note  of  it ;  but  there  is  no  reason  why  a  special 

(a)   Wright  v.  Dannah,  2  Camp.  203. 

(6)  Farehrother  v.  Simmons,  5  B.  &  Aid.  334. 

(c)  Bird  V.  Boulter,  4  B.  &  Ad.  443 ;  see  also  Sims  v.  Lanndray,  63  L.  J.  Ch. 
535;  [1894]  2  Oh.  318;  but  cf.  Bell  v.  Balls,  60  L.  J.  Oh.  397;  [1S97]  1  Ch. 
663. 

(d)  Sharman  v.  Brandt,  40  L.  J.  Q.  B.  312';  L.  E.  6  Q.  B.  722. 
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authority  should  not  be  given  to  sign  a  particular  contract, 
without  giving  any  authority  to  make  a  contract  or  to  vary 
from  the  particular  one  already  made.  The  distinction 
between  the  two  sorts  of  agency  is  material ;  for  if  an  agent, 
having  authority  to  make  a  contract,  makes  a  mistake  in 
reducing  it  to  writing,  neither  he  nor  his  principal  can  show 
that  the  true  contract  was  different,  for  that  would  be  contra- 
dicting the  written  agreement ;  but  if  the  agent  had  only  a 
special  authority  to  sign  a  particular  contract,  it  is  open  to 
the  principal  to  show  that  the  agent  has  not  pursued  his 
authority. 

An  auctioneer  is  an  agent  having  power  from  the  seller 
to  sell,  and  having  therefore  incidentally  authority  from  him 
to  sign  the  contract.  It  is  also  established  that  the  highest 
bidder  at  the  sale,  by  the  act  of  bidding,  himself  makes  a 
contract  of  sale  at  that  price  subject  to  the  conditions  of  sale, 
and  gives  the  auctioneer  authority  to  sign  that  contract  so 
made.  It  was  held  in  Bird  v.  Boulter  (a),  in  1833,  that 
where  the  auctioneer's  clerk  was  seen  by  all  parties  to  be 
taking  down  the  names  of  the  highest  bidders,  he  must  be 
considered  to  have  their  authority  to  sign  the  contract. 

But  it  is  plain  that  neither  auctioneer  nor  clerk  has  any 
authority  from  the  bidder  to  make  a  contract  for  him.  The 
bidder  makes  the  contract  himself,  and  all  he  authorizes  is, 
that  the  contract  actually  made  shall  then  be  signed.  If, 
therefore,  the  auctioneer  signs  a  contract,  omitting  or  mis- 
stating the  conditions  of  sale,  he  has  not  pursued  his  authority, 
and  the  bidder  is  not  bound,  though  the  contract  on  the  face 
of  it  is  complete. 

These  points  were  all  decided  in  Hinde  v.  Whitehouse  (b), 
in  1806.  Lord  EUenborough  said  that  whatever  might  have 
been  his  opinion,  if  the  matter  were  new,  he  thought  that  the 
practice  of  considering  an  auctioneer  as  agent  for  both  parties 
was  settled  ;  but  though  in  that  case  the  auctioneer  had 
signed  a  memorandum  on  the  catalogue,  which  Lord  Ellen- 


(a)  Bird  v.  Boulter,  4  B.  &  Ad.  443. 

(b)  Binde  v.  Whitehouse,  7  East,  558. 
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borough  said  might  perhaps  be  a  memorandum  of  a  sale  for 
ready  money,   he    thought   that   did    not  bind    the   buyer, 
who  had  bid  subject  to  conditions  of  sale  ;   he  said,  "  Has  the 
"auctioneer   made  a  memorandum  of  the    bargain   in  this 
"  case  ?     It  appears  to  me  that  he  has  not ;  the  minute  made 
"  on  the  catalogue  of  sale,  which  is  not  annexed  to  the  condi- 
"tions  of  sale  nor  has  any  internal  reference   to    them    by 
"  context  or  the  like,  is  a  mere  memorandum  of  the  name  of 
"  a  person  whom,  perhaps,  we  may  intend  to  be  the  purchaser, 
"  and  of  the  quantity  and  price  of  the  goods  'which  we  may, 
"  perhaps,  on  the  foot  of  such  memorandum  also  intend  to 
"  have  been  sold  to  the  person  so  named  in  the  catalogue. 
' '  But  in  treating  it  as  such  memorandum  throughout,  we 
"  must  intend  also  (contrary  to  the  fact),  that  the  goods  were 
"  sold  for  ready  money,  and  unattended  by  the  circumstances 
"  specified  in  the  conditions  of  sale;    and  the  conditions  of 
'•  sale,  though  as  unsigned,  they  cannot  be  evidence  of  the 
"  bargain  itself,  are  yet  capable  of  being  given  in  evidence  ; 
"  and  accordingly  have  been  so,  as  a  part  of  the  transaction 
"  between  the  parties,  and  in  order  to  show  that  it  was  on 
"  those  conditions  that  the  goods  were  sold.     1  am  of  opinion 
"  therefore  that  the  mere  writing  on  the  catalogue,  not  being 
"  by  any  reference  incorporated  with  the  conditions  of  sale, 
' '  is  not  a  memorandum  of  a  bargain  under  those  conditions 
"  of  sale." 

It  is,  however,  to  be  remembered,  that  the  contract  which 
the  auctioneer  has  authority  to  sign  is  that  contained  in  the 
written  conditions  of  sale  exhibited  at  the  auction,  and  that 
when  such  a  contract  is  signed  by  the  auctioneer,  the 
buyer  cannot  vary  it  by  proof  of  representations  or  agree- 
ments entered  into  by  word  of  mouth  at  the  time  of  the 
auction  (a). 

The  case  of  Bartlett  v.  Purnell  {b),  in  1836,  was  rather  a 
curious  one.     There  the  plaintiff,  who  was  going  to  sell  some 


(a)  See  Livins  v.  Bhelton,  2  Cr,  &  J.  446. 

(6)  Bartlett  v.  Purnell,  4  Ad.  &  El.  792 ;  see  also  Sims  v.  Lanndray,  63  L.  J. 
Oh.  535  ;  [1894]  2  Oh.  318. 
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goods  by  auction,  owed  money  to  the  defendant,  who  pro- 
posed to  purchase  some  of  them,  and  before  the  auction  took 
place  theT  agreed  that  the  goods  purchased  should  be  set  off 
against  the  debt.  The  conditions  of  sale  stated  that  the 
goods  were  to  be  paid  for  on  delivery.  It  was  argued  for 
the  plaintiff  that  evidence  of  this  agreement  should  not  have 
been  admitted,  as  it  went  to  qualify  written  evidence ;  but 
the  Court  thought  it  was  properly  admitted,  for  the  defendant 
had  not  in  fact  contracted  according  to  the  conditions  of  sale, 
but  according  to  the  agreement. 

Although  an  auctioneer  has  authority,  while  the  sale  is 
going  on,  by  general  custom  recognised  by  the  law,  to  sign 
as  agent  for  both  parties,  the  auctioneer's  clerk  has  no  such 
authority  ;  but  he  may  be  specially  authorized  (a).  Prima 
facie  he  is  the  auctioneer's  agent  only. 

In  MeiDS  V.  Garr  (b),  in  1866,  the  defendant  called  on  the 
auctioneer  the  day  after  the  sale,  and  asked  what  lots  were 
unsold.  The  auctioneer  pointed  them  out  on  the  catalogue, 
and  the  defendant  agreed  to  purchase  some  of  them.  The 
auctioneer  then  wrote  the  defendant's  name  opposite  them. 
The  Court  held  that  there  was  no  evidence  that  the  auctioneer 
was  the  agent  of  the  defendant  to  sign  his  name  (c). 

In  Graham  v.  Musson  (d),  in  1839,  and  Graham  v.  Fret- 
well{e),  in  1841,  where  a  memorandum,  in  which  the  plain- 
tiff's name  alone  appeared,  had  been  signed  by  Dyson,  the. 
plaintiff's  agent,  it  was  argued  for  the  plaintiff  that  his  agent 
had  in  fact  signed  as  agent  for  the  defendant,  but  the  Court 
in  both  cases  thought  there  was  no  evidence  of  it. 

Blackburn,  J.,  speaking  of  these  cases  in  Durrell  v. 
Evans  (/),  said,  "  The  signature  was  that  of  Dyson,  the  agent 
"  of  the  seller,  put  there  at  the  request  of  Musson,  the  buyer, 
"  in  order  to  bind  the  seller  ;   and  unless  the  name  of  Dyson 

(a)  Peirce  v.  Cvrf,  43  L.  J.  Q.  B.  52;  L.  E.  9  Q,.  B.  215,  in  1874.  See  also 
Gosbell  V.  Archer,  2  Ad.  &  El.  500. 

(6)  Mews  V.  Garr,  26  L.  J.  Ex.  29;  1  H.  &  N.  484. 

(c)  See  also  Graham  v.  Musson,  in  1839,  5  Bing.  N.  0.  603. 

(d)  Graham  v.  Musson,  5  Bing.  N.  0.  603,  ante,  p.  56. 

(e)  Graham  v.  Fretwell,  3  M.  &  G.  368,  a«ie,  p.  56. 
(/)  Durrell  v.  Evans,  31  L.  J.  Ex.  387;  1  H.  &  C.  174. 
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was  vised  as  equivalent  to  Musson,  there  was  no  signature 
"  by  the  defendant ;  but  in  point  of  fact,  '  J.  Dyson '  was 
"  equivalent  to  'for  or  per  pro  North  and  Co.,  J.  Dyson.'  " 
The  plaintiffs  carried  on  business  as  North  and  Co. 

In  Durrell  v.  Evans  (a),  in  1862,  the  defendant  went  with 
the  plaintiff  to  the  premises  of  a  hop  factor  named  Noakes, 
and  agreed  to  purchase  some  of  the  plaintiff's  hops.  Noakes 
then  made  a  memorandum  in  his  book  beginning  "  Messrs. 
"Evans  bought  of  J.  T.  and  W.  Noakes,"  &c.,  and  dated 
it.  At  the  defendant's  request  he  altered  the  date,  for  the 
purpose  of  altering  the  time  of  payment.  He  then  tore  the 
memorandum  from  the  counterfoil  to  which  it  was  attached, 
and  gave  it  to  the  defendant.  The  counterfoil  was  filled  up 
as  follows:  "Sold  to  Messrs.  Evans,"  &c.  There  was  no 
signature  by  the  defendant  himself.  Blackburn,  J.,  in  deli- 
vering judgment,  said  that  "  Noakes  was  not  a  broker  who 
"derived  his  authority  from  the  nature  of  his  employment 
"  to  sign  for  both  parties,  and  therefore  the  question  was 
"whether  there  was  any  evidence  that  he  had  been  autho- 
"  rized  by  the  defendant  in  this  case  to  sign  his  name,  and 
"  as  the  Court  was  of  opinion  that  there  was  some  evidence 
"  of  this,  a  new  trial  was  granted  "  (b). 

In  Murphy  v.  Boese  (c),  in  1875,  the  plaintiff's  traveller 
called  on  the  defendant,  and  agreed  for  the  sale  of  clocks. 
He  then  wrote  in  duplicate,  on  a  printed  form  headed  with 
the  plaintiff's  name,  the  particulars  of  the  sale  and  the  name 
and  address  of  the  defendant.  The  defendant  contended  that 
this  was  nothing  more  than  an  invoice  or  bill,  or  was  not  a 
memorandum  which  had  been  signed  by  the  traveller  as  his 
agent,  and  the  Court,  consisting  of  Bramwell,  Pigott,  and 
Pollock,  BB.,  were  of  the  same  opinion. 


(a)  Durrell  v.  Evans,  31  L.  J.  Ex.  387;  1  H.  &  0.  174. 

(i)  See  also  Simmonds  v.  Humble,  13  0.  B.  N.  S.  258,  in  1862;  9  L.  T.  168. 

(c)  Murphy  v.  Buese,  44  L.  J.  Ex.  40;  L.  E.  10  Ex.  126;  see  also  JJiil 
Griffiths  Glide  Corporation  v.  Himter  &  Co.,  68  L.  J.  Q.  B.  959;  [1899]  2  Q.  B. 
4U. 
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Memorandum  must  be  signed  by  the  party  to  be  charged. 
In  Mingaye  v.  Corbett,  14  U.  C.  C.  P.  557  (1864),  already 
cited  on  the  point  that  a  sale  by  the  sheriff,  under  execu- 
tion, is  within  the  Statute  of  Frauds,  the  memorandum 
was  signed  by  the  purchaser  in  a  book,  acknowledging  the 
amount  of  his  bid  for  the  goods,  but  no  memorandum  was 
signed  by  the  auctioneer,  and  it  was  held  that  the  purchaser 
could  not  recover  in  his  action  against  the  sheriff. 

Memorandum  apparently  in  conflict  with  actual  oral 
agreement.  The  defendant  in  McBride  v.  Silverthorne,  11 
U.  C.  Q.  B.  545  (1854),  sold  wheat  to  be  delivered  at  the 
buyer's  mill,  and  the  buyer  signed  a  receipt  in  this  form: 
"  Eeceived  in  store  from  Mr.  Joseph  McBride  .  .  fifty- 
"  one  bushels  twenty-one  pounds  fall  wheat  at  £ — s. — d., 
"  amounting  to  £ — s. — d.,  currency."  The  actual  agree- 
ment between  the  parties  was  flot  embodied  in  this  memo- 
randum, which  was  in  fact  merely  a  receipt  given  to  show 
the  amount  acknowledged  to  have  been  delivered.  It  was 
held  that  the  actual  contract  could  be  proved.  It  will  be 
observed  that  the  plaintiff  was  not  relying  upon  the  receipt 
as  a  memorandum  of  the  contract.  The  defendant  relied  on 
it  as  showiug  a  contract  "  to  store  "  the  wheat.  But  the 
receipt  was  not  inconsistent  with  a  contract  to  sell,  and  it 
was  not  necessary  to  inquire  what  the  effect  would  have  been 
if  there  had  been  a  conflict. 

Parol  evidence  of  term  not  in  memorandum  admissible 
to  destroy  memorandum.  In  Calder  v.  Hallett,  5  Terr.  1, 
where  a  verbal  order  was  taken  for  goods,  one  of  the  terms 
being  a  six  months'  credit  in  a  certain  event,  and  plaintiff's 
agent  signed  a  memorandum  containing  all  the  terms  of  the 
contract  except  this  one,  and  the  defendant  subsequently 
wrote,  cancelling  the  order  which  he  had  given,  which  led  to 
further  oorrespondenoe,  and  in  none  of  the  letters  was  any 
reference  made  to  the  term  of  six  months'  credit,  it  was 
held  that  evidence  oould  be  given  of  that  term  as  it  did  not 
appear  in  any  of  the  documents  submitted  to  constitute  the 
memorandum  in  writing.  The  letter  cancelling  the  contract 
could  not  be  taken  as  constituting  an  acceptance  of  the 
goods.  It  was  not  a  meddling  with  the  goods,  it  was  an  act 
done  not  in  relation  to  the  goods  themselves  but  in  relation 
to  the  order  for  the  goods. 
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Presumption  as  to  contents  of  memorandum  withheld  by 
defendant.  In  Ockley  v.  Masson,  6  0.  A.  E.  108,  a  sale  was 
made  to  the  plaintiff  by  the  agent  of  the  defendants.  The 
sale  was  entered  in  a  book  by  the  agent,  but  the  book  was 
not  produced  at  the  trial.  The  defendants  admitted  having 
received  the  order,  but  they  had  written  to  the  defendant 
disapproving  in  part  of  the  transaction.  Plaintiffs  sought 
to  hold  them  to  the  whole  bargain  as  made  by  the  agent, 
and  the  question  arose  as  to  the  fact  of  the  agency  and  the 
sufficiency  of  the  proof  of  a  memorandum.  This  was  sup- 
plied by  admissions  of  the  defendants  as  to  a  letter  having 
been  written  by  Kerr  reporting  the  sale,  the  letter  not 
having  been  produced  although  called  for  under  notice  to 
produce.  The  court  held  that  it  might  presume,  if  neces- 
sary, against  the  defendants  who  were  withholding  the 
letter,  that  it  contained  the  terms  of  the  sale  and  at  the 
prices  named  in  the  list  produced  by  the  plaintiff  of  the 
things  ordered  by  the  defendant^  the  defendants  having 
withheld  the  letter.  In  short,  as  summarized  in  the  judg- 
ment of  the  court,  the  plaintiffs  relied  on  a  sale  made  by 
the  agent  and  on  his  memorandum  thereof  communicated 
to  the  defendants  and  acknowledged  in  their  letter  as  having 
been  reported  to  them.  Of  course  their  repudiation  of  the 
bargain  was  a  nullity  if  it  had  been  validly  made  by  their 
agent. 

Letter  repudiating  obligation  may  be  a  memorandum  to 
satisfy  statute.  Letter  of  agent  to  principal  may  be  a 
memorandum  of  principal's  agreement  with  another.  In 
the  case  already  referred  to,  6  O.A.E.  108,  for  non-deliv- 
ery of  groceries,  it  was  shown  that  one  Kerr,  who  made  the 
sale  as  agent  for  the  defendants,  had  entered  the  sale  in  a 
book  which  was  not  produced ;  but  plaintiff  produced  a  copy 
of  the  list  of  the  things  ordered,  and  their  prices.  Kerr  sent 
the  order  in  a  letter  to  the  defendants,  who  thereupon  wrote 
plaintiffs,  saying  that  Kerr  had  reported  a  sale  which  they 
(the  defendants)  could  not  approve,  but  would  accept  for 
certain  articles  enumerated.  Plaintiffs  insisted  on  the 
completion  of  the  order,  in  full,  and  the  defendants  can- 
celled it  altogether.  This  was  held  to  be  a  sufficient 
memorandum  of  the  contract,  notwithstanding  the  defen- 
dants' disapproval,  therein  expressed,  of  part  of  the  order. 
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The  letter  of  Kerr  to  his  principals  not  having  been  pro- 
duced, although  called  for  by  the  notice  to  produce,  it  was 
held  that  the  court  might  presume,  if  necessary,  that  it 
stated  anything  further  which  might  be  necessary  to  the 
plaintiff's  case,  and  in  particular  that  it  might  be  Assumed 
that  Kerr  had,  in  his  letter,  stated  that  he  had  made  a  sale 
of  the  goods"  to  the  plaintiffs  at  prices  named  in  the  list. 
The  authority  for  the  large  presumption  thus  stated  by  the 
court  to  be  reasonable  is  said  to  be  found  in  the  cases  cited 
in  Broom's  Legal  Maxims,  in  illustration  of  the  rule,  omnia 
praesumuntur  contra  spoliatorem. 

The  principle  of  the  leading  case  on  this  point,  Bailey  v. 
Sweeting,  9  C.  B.  N.  S.  843,  was  applied  by  the  Supreme 
Court  of  Canada  in  Martin  v.  Hauhner,  26  S.  C.  R.  142. 
The  learned  Chief  Justice,  Sir  Henry  Strong,  says,  "  the 
"  objection  to  this  letter  as  constituting  a  sufficient  memo- 
"  randum  within  the  17th  section  upon  which  Mr.  Justice 
"  Burton  has  founded  his  dissenting  judgment,  is  that  a 
"  writing,  though  containing  a  statement  of  all  the  terms 
"  of  the  contract  requisite  to  constitute  a  memorandum  of 
"  the  contract  under  the  statute,  cannot  be  used  for  that 
"  purpose  of  it  repudiates  the  sale."  Mr.  Justice  Burton 
had  said  in  his  dissenting  opinion :  "  I  do  not  for  a  moment 
"  dispute  that  a  letter  repudiating  a  liability  under  a  con- 
"  tract  may  nevertheless  amount  to  a  memorandum  in 
"  writing  if  there  is  an  admission  of  the  contract  and  its 
'.'  essential  terms  are  stated."  But  he  thought  the  memo- 
randum in  this  case  was  defective  because  it  repudiated  the 
authority  of  the  agent,  and  as  to  cases  such  as  Bailey  v, 
Sweeting  and  others  referred  to  in  the  argument,  he  had 
said:  "  In  the  cases  in  which  the  memorandum  under  such 
"  circumstances  has  been  held  sufficient,  it  will,  I  think,  be 
' '  found  the  objection  was  not  to  the  statement  of  the  oon- 
"  tract  but  to  something  which  had  taken  place  in  the  per- 
"  formance  of  it."  The  precise  point  is  met  by  Strong, 
C.J.,  saying:  "Any  form  of  admission  provided  it  con- 
tains all  that  the  statute  requires,  which  before  the 
"statute  would  have  been  admissible  if  made  by  parol, 
"  must  still  be  admissible  if  it  is  in  writing  and  signed  by 
"  the  party  making  it.  Now,  irrespective  of  the  statute,  it 
"  can  scarcely  be  doubted  that  a  statement  Iby  a  party  such 
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"  as  a  vendee  of  goods,  to  tlie  effect  that  an  alleged  agent 
' '  of  the  vendee  had  agreed  to  purchase  from  the  T-endor 
"  certain  goods  for  a  certain  price,  would  be  admissible  as 
"  evidence  against  the  vendee,  although  coupled  with  a 
"  repudiation  of  the  authority  of  the  alleged  agent,  and 
"  would  be  binding  on  him  upon  the  agency  being  proved 
' '  aliunde.  No  doubt  the  whole  conversation  in  which  such 
"  a  statement  might  occur  might  be  brought  out  by  the 
"  party  making  the  admission,  but  the  repudiation  of  the 
"  agency  could  not  be  conclusive,  and  it  would  be  open  to 
"  the  other  party  to  controvert  it  by  other  evidence  and 
"  there  could  be  no  possible  reason  why  the  admissions 
' '  made  by  the  other  party  to  his  own  prejudice  should  not 
"  be  used  against  him  because  coupled  with  a  denial  of  his 
' '  liability.  If  this  could  be  done  irrespective  of  the  statute, 
*'  then  the  enactment  by  requiring  the  admission  to  be  in 
"  writing  cannot  have  altered  the  law  of  evidence  as  to  the 
' '  admissibility  and  effect  of  admissions,  which  must  be  the 
' '  same  whether  applied  to  written  evidence  required  by  the 
"  statute  or  to  parol  admissions  in  cases  to  which  the 
"  statute  is  inapplicable." 

The  memorandum  must  indicate  the  parties.  In  White 
V.  Tomlin,  19  0.  R.  513  (1890),  the  memorandum  of  sale 
of  a  stock  of  groceries,  provisions,  etc.,  was  signed  by  the 
defendant,  in  which  the  stock  was  fully  described,  and  by 
the  agreement  the  defendant  was  to  take  in  payment  for 
said  stock  one  hundred  acres  of  land  occupied  by  Eichard 
White,  being  the  lot  shown  to  me  by  W.  White,  etc.,  etc. 
The  memorandum  was  signed  by  McMahon,  the  assignor 
and  alleged  agent  of  the  plaintiff,  after  the  signature  of 
defendant,  and  McMahon,  some  time  after  the  memorandum 
was  signed,  wrote  a  memorandum  on  the  same  paper, 
agreeing  to  purchase  "  the  above-mentioned  stock,  and 
"  to  convey  the  land  intended  to  be  taken  in  exchange." 
This  was  signed  by  McMahon.  It  was  held  that  the 
memorandum  was  insufficient,  for  not  indicating  the  other 
party  to  the  agreement.  "  Evidence  may  be  given  to 
"  identify  one  of  the  parties  named  or  described  in  the 
"  memorandum  of  the  bargain,  but  not  to  supply  informa- 
"  tion  in  that  regard." 


Ch.  IV.]  CANADIAN  NOTES.  81^ 

Parol  evidence  admissible  to  show  situation  of  parties  to 
contract  and  meaning  of  terms  used.  The  case  of  Christie 
V.  Burnett,  10  0.  R.  609  (1886),  follows  the  English  case  of 
Newell  V.  Radford,  L.  E.  3  C.  P.  52  (1867),  in  which  the 
relative  situations  of  the  parties  as  vendor  and  purchaser 
were  ascertained  by  parol  evidence  of  the  occupations  of  the 
parties,  from  which  it  was  inferred  that  one  would  be  buy- 
ing and  the  other  selling.  Armour,  J.,  said:  "  Parol 
* '  evidence  is  always  admissible  to  show  the  situation  of  the 
"  parties  at  the  time  the  writing  was  made,  the  circum- 
"  stances  under  which  it  was  made,  the  time  when  it  was 
"  made,  and  the  relative  trades  of  the  respective  parties. 
"  .  .  We  have  thus  the  fact  that  the  plaintiff  was  a 
"  manufacturer  of  mill  machinery,  and  the  defendant  a 
' '  saw  miller,  and  the  inference  is  deducible  from  their  rela- 
"  tive  trades  that  the  plaintiif  was  the  seller  and  the 
"  defendant  the  purchaser."  Parol  evidence  was  also  held 
admissible  to  show  what  the  ' '  work  ' '  was  that  one  of  the 
letters  referred  to,  which  was  to  be  pushed  on  with  all 
haste.  The  term  "  rig  "  was  also  interpreted  by  the  use 
of  parol  evidence. 

Evidence  to  identify  party  indicated  in  memorandum 
distinguished  from  evidence  to  show  with  ivhom  contract 
made.  The  English  case  of  Williams  v.  Jordan,  6  Ch.  J). 
517,  shows  that  the  memorandum  must  indicate  who  are  the 
parties  to  the  contract,  and  although  where  the  parties  are 
indicated  parol  evidence  may  be  given  to  identify  them.  In 
the  case  of  White  v.  Tomalin,  19  0.  R.  513,  it  was  held  that 
the  memorandum  was  defective  where  it  did  not  show  to 
whom  the  offer  was  made  which  afterwards  became  a  con- 
tract. Boyd,  C,  said :  ' '  Evidence  may  be  given  to  identify 
' '  one  of  the  parties  named  or  described  in  the  memorandum 
"  of  the  bargain,  but  not  to  supply  information  in  that 
"  regard,"  and  he  mentions  the  cases  of  Wilmot  v.  Stalker, 
2  0.  R.  78,  and  Richard  v.  Stillwell,  8  0.  R.  511,  as  cases  in 
which  he  had  had  occasion  to  explore  this  branch  of  the  law. 

Oral  evidence  to  construe  memorandum.  In  Reid  v.  Smith, 
2  0.  R.  69  (1882),  the  memorandum  was  of  a  sale  of  timber 
limits,  Nos.  1  and  3,  North  Shore  Nipissing,  for  the  sum  of 
$15,500;  "  also  all  the  plant  used  in  connection  with  the 
"  shanty  now  in  operation  on  Limit  No.  1,  included  in  the 
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"  list  made  out  last  summer,"  etc.,  etc.  It  was  held  that 
this  memorandum  sufficiently  described  the  plant,  which 
could  be  easily  identified  by  parol  evidence,  as  being  that 
specifically  described  in  a  certain  writing  which  accom- 
panied the  contract,  and  which  was  signed  in  the  firm's 
name  and  by  the  purchaser.  The  further  point  would  seem 
from  the  headnote  to  have  been  decided  that,  although  the 
memorandum  would  import  prima  facie  a  down  payment 
of  the  $15,500,  parol  evidence  could  be  given  of  the  terms 
of  credit  to  be  allowed;  but  it  appears  from  the  judgment 
that  the  terms  of  credit  were  set  forth  in  memoranda  put  in 
evidence  signed  by  the  defendant  firm. 

Parol  evidence  of  warranty  prior  to  written  contract. 
The  introduction  of  parol  evidence  of  terms  not  included 
in  the  written  contract  of  sale  raises  a  difficult  question, 
the  general  principles  with  reference  to  which  are  matters 
for  treatment  under  the  law  of  evidence.  The  rule  is  stated 
in  the  text  at  page  119. 

In  Northey  Manufacturing  Company  v.  Sanders,  31  0.  K. 
475  (1898),  the  contract  was  for  the  sale  of  a  gasoline 
engine,  with  a  pump  standard.  The  quality  and  standard 
of  the  engine  were  fully  described  in  the  written  memor- 
andum of  sale,  and  there  was  a  condition  for  a  trial  by 
the  purchaser,  with  written  notice  in  the  event  of  its  being 
unsatisfactory,  whereupon  the  purchaser  should  have  the 
right  to  a  new  engine  unless  the  defects  could  be  remedied. 
The  purchaser  was  allowed  at  the  trial  to  give  evidence 
of  a  conversation  previous  to  the  making  of  the  contract, 
in  which  the  agent  had  represented  that  the  engine  would, 
when  attached  to  the  pump  which  was  used,  pump  water 
sufficient  to  supply  250  head  of  cattle,  and  the  jury  were 
told  that  if  they  believed  this  story,  the  vendors  could  not 
recover,  and  the  purchaser  would  be  entitled  to  damages 
on  his  counter-claim.  The  court  held  that  this  evidence 
had  been  improperly  admitted.  Per  Street,  J. :  '•'  The  sale, 
^'  was  of  a  specific  article,  by  description,  and  the  contract 
"  must  be  taken  to  cover  the  whole  contract  between  the 
^  I  parties.  The  article  which  the  plaintiffs  undertook  to 
"  deliver  was  a  one-horse-power  gasoline  engine,  with 
^1  pump  standard,  and  it  is  not  pretended  that  the  article 
"  supplied  does  not  answer  this  description."   The  negotia- 
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tions  preceding  the  making  of  the  contract  could  not  be 
introduced  for  the  purpose  of  adding  to  the  terms  in- 
cluded in  the  writing. 

Parol  evidence  to  vary  writing.  In  Wilson  et  al  v.  Wind- 
sor Foundry  Co.,  31  S.  C.  R.  381,  the  plaintiffs  doing  busi- 
ness in  Montreal  sold  a  lot  of  machinery  to  the  defendants, 
doing  business  in  Windsor,  Nova  Scotia.  The  business  was 
transacted  througih  plaintiff's  agent,  and  the  order  signed 
by  defendant  was  in  the  form,  "  Please  furnish  one  fifty- 
"  horse-power  engine,  for  Av'hich  we  agree  to  pay  you  $350, 
"  delivered  in  Halifax.  Shipment  to  be  made  as  soon  as 
"  possible."  Defendants  were  allowed  to  set  up  a  parol 
agreement  that  the  machine  was  to  be  paid  for  not  in  cash, 
but  by  a  set-off  of  a  crusher  which  they  supposed  the 
plaintiffs  owed  them  for,  plaintiffs  doing  business  under  the 
same  name  as  a  Toronto  firm  to  which  they  had  sold  a 
crusher.  The  Supreme  Court  of  Nova  Scotia  was  equally 
divided  on  the  question  as  to  the  admission  of  the  parol 
evidence,  but  the  Supreme  Court  of  Canada  was  unanimous 
in  holding  that  it  had  been  properly  received. 

Variance  between  bought  and  sold  notes.  In  an  action 
on  a  contract  for  the  sale  of  wheat  by  bought  and  sold 
notes,  it  appeared  that  the  sold  note  made  the  wheat  deliv- 
erable at  Montreal  afloat  "  on  arrival  during  the  first  half 
"  of  August  next,"  vessel  to  be  named  (meaning  by  the 
seller),  while  the  bought  note  made  it  deliverable  "  during 
"  first  half  of  August  next  at  seller's  option."  This  was 
held  to  be  a  material  variance,  which  avoided  the  contract. 
"  By  the  seller's  note,,  he  was  to  deliver  the  cargo  whenever 
"  it  arrived  in  the  first  half  of  August.  By  the  buyer's 
"  note,  the  delivery  was  to  be  whenever  the  seller  chose 
"  in  the  first  half  of  August.  It  appears  to  us  these  are 
"  two  very  different  things.  Which  of  the  two  writings, 
"  then,  can  be  said  to  contain  and  to  express  the  bargain? 
"  The  two  instruments  together  are  required  to  form  a 
"  perfect  agreement.  When  they  differ  in  a  material 
"  respect  the  result  is,  there  is  no  contract."  Butters  v 
Glass,  31  U.  C.  Q.  B.  379  (1871.) 


CHAPTEE  Y. 

OF   BROKERS,    THEIR   BOOKS   AND   NOTES,    AND  THEIR   AUTHORITY 
TO    SIGN   A   MEMORANDUM   OF   A    CONTRACT. 

It  is  well  settled  that  a  broker  for  sale  is  an  agent,  having 
the  authority  of  both  parties  to  sign  a  memorandum  of  the 
bargain  so  as  to  make  the  contract  good  against  each. 

A  broker  for  sale  is  a  person  making  it  a  trade  to  find 
buyers  for  those  who  wish  to  sell  and  sellers  for  those 
who  wish  to  buy,  and  to  negotiate  and  superintend  the 
making  of  the  bargain  between  them.  So  far  it  is  clear,  that 
it  is  for  the  interest  of  each  party  that  the  broker  should  dis- 
charge his  duty  effectually.  It  does  not  matter  which  party 
was  the  first  to  employ  the  broker,  the  benefit  of  finding  a 
customer,  coming  to  an  understanding  with  him,  and  having 
the  contract  effectually  made  is  the  same  for  each  party. 
There  is,  therefore,  nothing  in  the  nature  of  his  employment 
to  prevent  the  broker  acting  for  both  parties  to  this  extent. 

But  in  practice  he  who  employs  a  broker  very  often  gives 
him  a  discretion  as  to  the  terms  on  which  he  is  to  sell  or  buy, 
and  when  this  is  the  case  the  broker  has  to  promote  an 
interest  hostile  to  that  of  the  other  side.  The  seller  seeks 
to  sell  dear,  the  buyer  to  buy  cheap,  and  it  would  be  a 
fraud  in  the  broker  to  undertake  to  promote  at  once  these 
opposite  interests ;  the  broker,  therefore,  cannot  act  as  agent 
for  both  parties  in  settling  any  of  the  terms  of  the  contract, 
unless  both  parties  agree  to  submit  to  him  as  umpire  on  some 
point.  But  though,  in  exercising  any  discretion  as  to  the 
terms  of  the  contract,  the  broker  must  be  agent  for  one  party 
exclusively,  there  is  nothing  to  prevent  his  still  being  agent 
for  both  parties  on  those  points  where  their  interests  are  the 
same.  The  broker  who  is  trusted  to  sell  at  the  best  price  he 
can  get,  must  be  the  seller's  agent,  and  his  only,  in  settling 
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what  the  price  is  to  "be  ;  but  when  that  is  agreed  upon,  he 
may  well  be  agent  for  both  buyer  and  seller  in  seeing  that 
the  terms  of  the  contract  are  clearly  understood  and  made 
binding  in  law. 

These  considerations  show  the  extent  to  which  it  is  possible 
for  a  broker  to  be  agent  for  both  parties,  and  the  practical 
question  how  far  the  broker  actually  is  agfent  for  one  party 
or  for  both  depends  upon  actual  agreement  or  mercantile 
usage.  There  can  be  no  doubt  that  the  seller  and  buyer 
might  give  the  broker  authority  to  bind  them  by  any 
memorandum  whatsoever,  and  if  so  they  would  be  bound  by 
any  complete  memorandum  signed  by  him  ;  and  there  can  be 
as  little  doubt  that  if  they  prescribed  to  him  a  particular 
form  in  which  alone  he  was  to  bind  them,  he  could  bind 
them  by  a  memorandum  in  that  form  and  by  no  other. 

In  the    absence,  however,  of  express  directions,  he  who 
employs  a  broker  (or  indeed  any  other  common  agent)  must 
be  taken  to  give  him  authority  to  act  for  him  in  the  manner 
in  which  such  agents  ordinarily  do  act,  and  the  other  party 
who  treats  with  him  has  a  right  to  assume  that  the  broker 
has   such    authority   from   his    principal,  and  to    hold   the 
principal  bound  by  all  acts  of  his  broker  not  exceeding  that 
apparent  authority :    if  the  principal  did  in  fact  limit  the 
broker's  authority  more  than  usual,  it  was  his  business  to  see 
that  the  other  side  knew  of  such  an  unusual  limitation;  and 
in  precisely  the  same  manner  the  customer  who  enters  into  a 
contract  through  the  medium  of  one  whom  he  knows  to  be 
acting  as  broker  for  another  does  by  that  very  act  apparently 
confer    on  him  authority  to  bind  the  contract  in  the  manner 
in  which  brokers  usually  bind  it.     A  person  employed  in 
the  capacity  of  broker  may  have  authority  from  his  principal 
to  bind   the  contract  in   an  unusual  manner,   but  such   an 
authority    cannot   be   implied    from   the    mere   relation    of 
principal  and  broker,  and  requires  to  be  proved  by  something 
more  than  the  existence  of  that  relation. 

The  question,  therefore,  is,  what  is  the  customary  authority 
of  brokers  ?  This  may  seem  to  be  a  mere  question  of  fact, 
and  so  it  originally  was,  and  still  to  some  extent  is ;    but 
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where  a  trade  has  been  long  established,  its  customs  become 
known  to  the  law,  and  are  judicially  taken  notice  of  as  a 
matter  of  law  (a). 

The  convenience  of  this  is  obvious,  for  if  it  were  necessary 
to  prove  as  a  matter  of  fact  what  are  the  customs  of  factors, 
brokers,  attorneys,  bankers,  and  similar  traders,  on  every 
trial  in  which  questions  concerning  them  arise,  the  delay  and 
expense  would  be  intolerable. 

There  are,  however,  some  disadvantages  attending  this 
rule.  The  usage  may  be  mistaken  at  first,  or  it  may  change 
after  it  has  become  known  to  the  law,  and  when  that  is  the 
case,  the  difference  between  the  practical  custom  of  trade  and 
that  which  is  taken  as  the  basis  of  the  law,  renders  the  law 
uncertain.  There  is,  too,  a  good  deal  of  difiiculty  in  knowing 
how  far  the  Court  does  recognise  a  custom  as  a  matter  of  law, 
and  how  far  the  custom  still  requires  to  be  established  as  a 
fact. 

There  is  some  of  this  uncertainty  in  the  law  of  brokers. 
The  law,  it  is  clear,  takes  notice  that  they  are  agents  to  bind 
both  parties,  but  there  is  considerable  difficulty  in  saying 
what  are  the  precise  limits  of  the  broker's  authority  to  do  so. 
It  will  be  seen  from  the  cases  collected  that  some  things  are 
well  settled  whilst  others  are  still  in  doubt,  and  probably  will 
remain  in  doubt  till  some  great  cause  arises  in  which  the 
mercantile  usage  can  be  ascertained. 

The  brokers  in  London  have  from  the  earliest  times  been 
subject  to  the  control  of  the  corporation.  The  statutes  6 
Anne,  c.  16,  and  57  Geo.  3,  c.  60,  both  confirmed  and  limited 
this  control. 

Although  by  the  London  Brokers'  Eelief  Act  of  1870  (b), 
and  the  London  Brokers'  Eelief  Act  of  1884  (c),  the  control 
of  the  Court  of  Mayor  and  Aldermen  of  London  over  brokers 
has  been  determined,  so  that  brokers  may  now  conduct  their 
business  free  from  all  control  of  the  corporation,  it  is  thought 


(a)  Barnett  v.  Brandao,  in  error,  7  Scott,  N.  C.  327  ;  12  01.  &  F.  787. 
(i)  33  &  34  Vict.  c.  60. 
(c)  47  Vict.  c.  3. 
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desirable  to  retain  the  following  passages  in  the  original  text 
relating  to  that  control,  for  they  throw  considerable  light  on 
the  vexed  question  what  is  the  memorandum  of  the  contract 
made  by  a  broker,  and  more  especially  as  it  appears  to  be  the 
custom  of  brokers  since  the  passing  of  the  Acts  to  keep  a 
book  and  note  the  contracts  in  it  in  the  same  manner  as  they 
were  compelled  to  do  prior  to  the  passing  of  the  Acts. 

The  effect  of  those  statutes  was  to  prohibit  any  person  from 
acting  as  broker  within  the  City  of  London  and  its  liberties, 
unless   previously   admitted   by   the   Court   of    Mayor   and 
Aldermen,  "  under  such  restrictions  and  limitations  for  their 
"  honest  and  good  behaviour  as  that  Court  shall  think  fit  and 
"  reasonable."     The  most  important  of  the  restrictions  and 
limitations  imposed  by  the  Court  was  that  the  party  shoiild 
execute  a  bond  providing  for  his  good  behaviour ;  from  1708 
to  1818,  the  bond  was  in  a  form,  which  may  be  found  in  a 
note  to  Kevible  v.  AtUns  (a).     Amongst  other  things  it  was 
conditioned,   that   "  he  shall  keep  a  book  or  register,  and 
"therein  truly  and  fairly  enter  all  contracts,  bargains,  and 
"  agreements  made  by  him  within  three  days  at  the  furthest 
"  after   making   thereof,    together   with   the    names  of   the 
"respective  principals  for  whom  he  buys  or  sells,  and  shall 
"  upon  demand  made  by  either  of  the  parties,  buyer  or  seller, 
"  concerned  therein,  produce  and  show  such  entry  to  them, 
"  to  manifest  and  prove  the  certainty  of  such  agreements." 
There  is  no  mention  in  the  old  bond  of  any  contract  notes. 
In  the   year   1818  the   regulations  were   altered,   and   the 
amount  of  the  bond  much  raised ;  the  condition,  also,  was 
altered  in  several  respects.     The  part  of  the  new  condition 
relating  to  the  present  subject  is  as  follows  — "  And  shall 
"  keep  a  book  or  register,  intituled  '  The  Broker's  Book,'  and 
"therein  truly  and  fairly  enter  all  such  contracts,  bargains, 
"  and  agreements  on  the  day  of  the  making  thereof,  together 
"  with  the  christian  and  surname  at  full  length  of  both  the 
"  buyer  and   seller,   and   the  quantity  and   quality  of   the 
"  articles  sold  or  bought,  and  the  price  of  the  same,  and  the 

(a)  EemUe  v.  Atkins,  Holt,  N.  P.  43] . 


Ch.  v.]        formalities   of   the    contract BROKERS.  87 

"  terms  of  credit  agreed  upon,  and  deliver  a  contract  note  to 
"both  biiyer  and  seller,  or  either  of  them,  upon  being 
"requested  so  to  do,  within  twenty-four  hours  after  such 
"  request,  respectively  containing  therein  a  true  copy  of  such 
"  entry  :  And  shall,  upon  demand  made  by  any  or  either  of 
"  the  parties,  buyer  or  seller,  concerned  therein,  produce  and 
"  show  such  entry  to  them  or  either  of  them,  to  manifest 
"  and  prove  the  truth  and  certainty  of  such  contracts  and 
"agreements." 

The  contract  notes  here  mentioned,  which  are  to  be  a  copy 
of  the  entry  and  delivered  at  any  time  upon  request,  must 
not  be  confounded  with  the  bought  and  sold  notes  which  are 
or  ought  to  be  made  out  at  the  time  of  making  the  contract, 
and  generally  as  soon  as  or  before  it  is  entered  in  the  book. 
There  is  no  mention  in  either  the  bonds  or  regulations  of  the 
bought  and  sold  notes. 

Throughout  the  rest  of  the  British  empire  the  trade  of 
brokers  is  absolutely  free,  any  person  may  practise  it  and  in 
any  manner,  subject  to  the  customs  of  trade.  The  broker  in 
London  is  also  subject  to  the  customs  of  trade,  which  were 
by  no  means  identical  with  the  regulations  of  the  Court  of 
Mayor  and  Aldermen.  The  statutes  prohibited  acting  as 
broker  in  London  without  admission ;  if,  therefore,  any  person 
acted  as  broker  without  admission,  he  acted  illegally  (a),  for 
he  broke  a  statute ;  but  if,  being  admitted,  he  transgressed 
the  regulations,  he  forfeited  his  bond  or  might  be  dismissed 
from  being  a  broker,  but  he  did  not  act  illegally  (b),  for  he 
only  broke  a  municipal  regulation. 

The  bond  and  regulations,  therefore,  did  not  have  the 
effect  of  rendering  any  custom  of  trade  illegal,  or  of  preventing 
its  efficacy  even  in  London,  if  it  did  in  point  of  fact  prevail 
there.  It  is,  however,  not  likely  that  any  general  custom 
should  have  prevailed  in  London  the  observance  of  which 
would  imply  that  brokers  habitually  forfeited  their  bonds. 


(a)  Cope  V.  Rowlands,  2  M.  &  W.  149.    See  also  Smith  v.  Lindo,  27  L.  J.  0.  P. 
196—335  ;  4  0.  B.  N.  S.  395  ;  affirmed  in  5  C.  B.  N.  S.  587. 
(6)  Ex  parte  Dyster,  2  Eose,  348. 
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These  observations  will  be  found  to  have  some  bearing  on 
a  point  on  which  there  has  been  some  difference  of  judicial 
opinion,  namely,  whether  the  entry  in  the  broker's  book,  if 
signed  by  him,  is  in  itself  a  sufficient  memorandum  of  the 
contract  signed  by  an  agent  authorized  by  both  parties  :  in 
other  words,  whether  the  entry  in  the  book  is  made  as  an 
authentic  memorandum  of  the  contract  between  the  parties, 
or  merely  as  a  means  for  ensuring  the  honest  and  good 
behaviour  of  the  broker. 

As  far  as  the  regulations  were  concerned,  it  may  be 
observed,  that  the  Mayor  and  Aldermen  had  no  authority 
whatever  to  regulate  the  course  of  dealing  between  buyer  and 
seller  ;  all  that  they  were  authorized  to  do  was  to  provide 
means  for  ensuring  "  the  honest  and  good  behaviour  of  the 
"  broker."  Had  the  regulations,  therefore,  in  express  terms 
provided  that  the  broker  should  sign  his  book  as  agent  for 
the  buyer  and  seller,  it  would  have  conferred  on  him  no 
authority  to  bind  them,  unless  the  buyer  and  seller  either 
expressly  or  by  usage  authorized  him  to  do  so.  However, 
on  looking  at  the  terms  of  the  bonds  it  will  be  seen,  that  the 
regulations  about  the  broker's  book  were  very  well  framed  if 
meant  as  a  check  upon  the  broker,  but  not  at  all  artificially 
framed  if  meant  to  provide  a  means  of  satisfying  the  Statute 
of  Frauds.  Neither  the  old  nor  the  new  bond  required  that 
the  entry  should  be  either  written  or  signed  by  the  broker, 
the  condition  would  be  fully  complied  with  by  an  entry 
being  made  under  the  broker's  sanction  in  his  book  by 
any  third  person  and  not  signed  at  all.  The  old  bond 
allowed  the  entry  to  be  made  at  any  time  within  three  days 
after  the  contract  was  made,  and  the  modern  bond  provided 
for  the  delivery  of  contract  notes  at  any  time  ;  so  that  the 
entries  under  the  old  bond  and  the  notes  under  the  new  one 
might  well  be  made  after  the  broker's  authority  had  expired. 
These  are  not  objections  to  the  value  of  the  entry  in  the 
broker's  book  and  the  copies  of  it  as  evidence  against  the 
broker,  but  seem  serious  obstacles  to  its  being  used  between 
party  tind  party. 

If,  therefore,  a  signed  entry  in  the  broker's  book  were 
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evidence  between  the  buyer  and  seller,  it  must  have  owed  its 
weight  not  to  the  regulations  of  the  Mayor  and  Aldermen, 
but  to  some  custom  to  consider  it  as  a  memorandum  between 
them.  In  a  case  in  which  the  point  was  discussed  {Thornton 
V.  Charles  («),  in  1842),  Parke,  B.,  seemed  to  be  of  opinion 
that  such  a  custom  was  recognised  as  a  part  of  the  law.  Lord 
Abinger  expressed  a  contrary  opinion,  and  there  was  no 
decision.  In  G-regson  v.  Ruch  {b),  in  1843,  it  seems  to  have 
been  assumed  without  discussion  that  the  bought  and  sold 
notes,  exclusively  of  the  broker's  book,  formed  the  contract ; 
and  that  seems  the  general  opinion. 

A  precise  and  accurate  broker,  when  he  has  made  a  con- 
tract, reduces  the  terms  to  writing,  and  delivers  to  each  party 
a  copy  signed  by  him. 

The  copy  delivered  to  the  seller  is  generally  called  the  sold 
note ;  that  which  he  delivers  to  the  buyer  is  generally  called 
the  bought  note.  Besides  these,  he  makes  an  entry  in  his 
book.  There  is  no  particular  form  requisite  in  the  broker's 
bought  and  sold  notes,  but  from  the  cases  there  appear  to  be 
three  varieties  used  in  practice  which  are  substantially 
different. 

The  first  is  where  on  the  face  of  the  notes  the  broker  pro- 
fesses to  be  acting  as  broker  for  two  persons  whose  names  are 
disclosed  on  the  notes  ;  the  sold  note,  then,  in  substance  is  in 
this  shape  : — "  Sold  for  A.  B.  to  C.  D.,"  containing  the 
terms  of  the  contract,  and  the  bought  note  is,  "Bought  for 
"  C.  D.  of  A.  B.,"  and  both  are  signed  by  the  broker. 

The  second  is  where  the  broker  on  the  face  of  the  bought 
note  professes  to  be,  as  broker,  buying  of  some  principal 
whose  name  does  not  appear  on  the  bought  note,  and  on  the 
sold  note  professes  to  be,  as  broker,  selling  to  some  principal 
whose  name  does  not  appear  on  the  sold  note  ;  the  notes  are 
then  in  form  :— "  Bought  for  C.  D.,"  and  "  Sold  for  A.  B." 

These  two  forms  seem  about  equally  common.  The  reader 
will  find  instances  of  the  first  in  Fowell  v.  I)ivett(c),  Thornton 

(a)  Thornton  v.  Charles,  9  M.  &  W.  807. 
(6)  Oregson  v.  Ruck,  i  Q.  B.  737. 
(c)  Foivell  V.  Bivett,  15  East,  29. 


90       FORMALITIES  OF  THE  CONTRACT — BROKERS.    [Pt.  I. 

V.  Kempster  {a),  Hatves  v.  Forster(h).  There  are  instances 
of  the  second  form  in  Farenc  v.  Bennett  (c),  Morris  v. 
Gleashy{d),  Boijsonr.  Coles  (e),  Thornton -v.  Charles  {f),  True- 
man  V.  Loder  (g). 

In  either  case  the  person  who  receives  and  keeps  such  a 

note  must  be  taken  to  know  that  the  person  signing  it  is 

acting  as  his  broker,  and  to  authorize  him  to  do  so :  the 

broker,  by  the  form  of  his  note,  says,  "  I  have  sold  for  you," 

and  as  a  matter  of  evidence  it  is  clear  that  silence  in  such 

case  is  assent  to  this  assumption  of  authority  ;  but  there  is 

some  difference  in  the  manner  in  which  the  notes  must  be 

used  as  a  memorandum  to  satisfy  the  Sale  of  Goods  Act. 

When  the  name  of  both  parties  appears  disclosed  on  the  notes, 

each  of  them  separately  is  a  complete  memorandum  of  the 

contract,  and  the  only  question  is,  whether  the  broker  signed 

it  as  an  agent  for  the  party  sought  to  be  charged.     In  Haives 

V.  Forster{b),  in  1832,  it  was  decided  that  proof  that  the 

broker  delivered  to  the  buyer   a   bought   note,  containing 

Ihe  names  of  the  seller  and  buyer,  and  was  employed  by  the 

seller,  was  sufficient  to  charge  the  seller,  it  being  proved 

that  there  was  a  sold  note,  though  its  contents  were  not  in 

evidence.     Whether  a  bought  note  would  be  sufficient  when 

there  was  no  sold  note  at  all  is  a  disputed  point. 

But  it  seems  to  be  different  when  the  note  does  not  disclose 
the  name  of  both  parties  ;  there  the  note,  as  a  memorandum, 
is  defective  from  not  showing  who  the  contracting  parties  are, 
and  it  is  doubtful  whether  the  signature  of  the  broker's  name 
supplies  the  deficiency,  for  he  does  not  profess  to  sign  as  con- 
tracting party  at  all,  but  merely  as  an  agent  (/i).  The  form 
of  the  note  and  the  custom  of  trade  show  that  there  is  a 

(a)  Thornton  v.  Kempster,  5  Taunt.  786. 
(6)  Hawes  v.  Forster,  1  M.  &  E.  368. 

(c)  Favenc  v.  Bennett,  11  East,  36. 

(d)  Morris  v.  Ckashy,  4  M.  &  S.  566. 

(e)  Boyson  v.  Coles,  6  M.  &  S.  14. 

(/)  Thornton  v.  Charles,  9  M.  &  W.  802. 

{g)  Trueman  v.  Loder,  11  A.  &  E.  589. 

(7i)  The  broker  cannot  sue  in  his  own  name  on  such  a  note,  Rayner  v.  Linthorne, 
B.  &  M.  325.  The  same  point  seems  to  follow  from  the  case  of  Morris  v.  Cleashy, 
4  M.  &  S.  566. 
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corresponding  note  to  which  this  refers,  and  if  it  be  proved 
the  two  clearly  form  a  complete  memorandum  ;  but  if  only 
one  note  exists,  or  what  comes  to  the  same  thing,  if  one  only 
is  in  evidence,  it  is  very  doubtful  whether  the  statute  is 
satisfied.  This  objection  is  entirely  technical,  and  cannot  be 
altered  or  obviated  by  any  mercantile  custom. 

If  the  note  be  in  form  a  complete  memorandum,  as  it  was 
in  Hemes  v.  Forster  (a),  the  doubt  is,  whether  the  authority 
of  the  broker  to  bind  the  parties  by  signing  the  bought  note 
is  not  by  custom  conditional  on  his  signing  and  delivering  a 
sold  note  so  as  to  put  both  parties  on  an  equality.  If  the 
authority  is  absolute  one  note  would  bind  the  parties,  though 
there  was  no  other ;  if  it  is  conditional  it  would  not.  In 
Gi-egson  v.  Buck  (b),  the  Queen's  Bench  seem  to  have  inclined 
to  think  that  the  production  of  a  sold  note,  and  proof  that 
the  buyer  received  the  goods  afterwards  from  the  broker, 
was  not  sufficient  to  show  that  the  broker  signed  the  sold  note 
as  agent  for  the  buyer  without  proof  that  he  accepted  a 
bought  note,  or  in  some  other  way  showed  that  he  was  dealing 
with  the  broker  as  his  broker,  but  the  point  seems  not  to 
have  been  decided. 

The  third  form  in  which  brokers  sometimes  make  out  their 
contract  notes,  is  where  the  sale  is  made  in  the  broker's  name, 
so  that  on  the  face  of  the  written  contract  he  purports  to  be 
selling  as  principal.  In  the  two  previously  mentioned  forms, 
the  broker,  on  the  face  of  the  note,  says,  "  I  am  contracting 
*'  for  you  with  a  principal ;  "  in  the  first  he  gives  the  name  of 
the  principal,  in  the  second  he  does  not,  but  in  each  case  he 
professes  on  the  face  of  the  writing  to  be  selling  as  an  agent. 
But  it  is  not  uncommon  for  a  broker  to  sell  or  buy  as  a 
broker,  and  yet  to  make  out  the  notes  in  his  own  name. 
Instead  of  rendering  to  the  buyer  a  bought  note  in  the  form 
"Bought  for  you  by  me,"  he  renders  him  one  in  the  form 
"  Sold  to  you  by  me."     By  doing  this  he  pledges  his  own 


(a)  Hawes  v.  Forster,  1  Mo.  &  Eob.  368.  The  form  there  was  "bought  for 
"  Messrs.  B.  T.  &  W.  Hawes,  of  Messrs.  Forster  &  Smith,  from  80  to  100  tons,  &c.," 
signed  by  the  broker. 

(6)  Oregson  v.  Buck,  4  Q.  B.  737. 
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personal  credit  to  the  party,  for,  having  entered  into  a 
written  contract  in  his  own  name,  he  cannot  discharge 
himself  by  showing  that  he  entered  into  it  as  agent  only, 
however  well  that  may  have  been  known  to  all  parties  at 
the  time  (a). 

But  the  case  of  a  broker  making  a  note  in  his  own  name, 
so  as  to  render  himself  a  party  to  the  contract,  is  a  very 
different  one  from  that  of  a  broker  dealing  as  principal. 
When  a  principal  authorizes  an  agent  to  sell  goods,  as  if  the 
agent  were  principal,  third  persons  are  led  to  give  the  agent 
the  same  credit  as  if  he  were  principal,  and  if  any  loss  arises 
from  their  doing  so,  it  is  the  principal's  fault,  and  he  must 
bear  the  loss.  If,  for  instance,  a  person  who  in  respect  of  a 
transaction  is,  in  truth,  a  debtor  to  the  undisclosed  principal, 
but  believes  himself  to  be  a  debtor  of  the  agent,  and  under 
that  belief  gives  the  agent  credit,  or  does  not  press  for  the 
payment  of  his  former  credits,  that  is  to  say,  treats  the  out- 
standing debt  due  from  the  agent  to  him  as  set  off  against  the 
debt  from  him  to  the  agent  incurred  in  this  transaction,  and 
the  agent  becomes  insolvent,  it  is  clearly  just  that  the  prin- 
cipal should  make  that  person  the  same  allowances  and  deduc- 
tions which  the  principal  led  him  to  believe  he  would  have 
from  the  agent  with  whom  he  supposed  himself  to  be  dealing 
as  principal  (b).  And  the  same  principle  applies  where  the 
debtor  knows  that  the  person  with  whom  he  contracts  is  not 
a  principal,  but  the  agent  is  authorized  by  his  principal  to 
represent  that  he  has  an  interest  in  the  contract.  The  prin- 
cipal must  allow  the  same  deductions  which  must  have  been 
made  if  the  agent  had  the  interest  he  was  authorized  to 
appear  to  have.  The  justice  of  this  is  pretty  obvious,  and 
the  law  is  in  agreement  with  justice  (c).  But  the  contract- 
ing party  has  no  right  to  compensation  from  the  principal 
for  losses  arising  from  credit  he  may  have  given  to  the 
agent  after  he  was  aware  that  he  had  entered  into  the  con- 


(a)  Higyimv.  Senior,  11  L.  J.  Ex.  199  ;  8  M.  &  W.  444. 

(i)  See  Smith's  Law  of  Contracts,  Lecture  X. 

(c)  Warner  v.  McKay,  1  M.  &  W.  692  ;  Oeorge  v.  Claggett,  7  T.  E.  359. 
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tract  merely  as  agent ;  all  that  he  has  a  right  to  claim  is, 
to  make  those  deductions  which  at  the  time  of  the  disclosure 
of  the  true  state  of  the  case  he  would  have  had  a  right  to 
make  against  the  agent,  had  what  the  principal  led  him  to 
believe  been  really  true. 

The  difierence,  therefore,  between  a  broker  dealing  in  his 
own  name  but  at  the  same  time  letting  it  be  known  that  he 
is  but  a  broker,  and  dealing  as  a  principal,  is  marked.  If  he 
contracts  as  a  principal,  it  is  clear  that  a  person  with  whom 
he  contracts  cannot  be  supposed  to  confer  on  him  any  autho- 
rity to  sign  a  memorandum  of  the  contract  as  agent  for  both 
parties,  for  he  does  not  know  that  there  is  another  party  :  so 
that,  as  far  as  regards  the  fourth  section  of  the  Sale  of  Goods 
Act,  a  sale  by  or  to  a  broker  who  deals  as  principal  in  no 
respect  differs  from  a  sale  to  or  by  a  principal  himself. 
"Wliether  the  true  principal  whose  existence  was  not  disclosed 
be  bound  by  such  a  sale  or  not,  depends  on  different  con- 
siderations. The  question  generally  is,  whether  he  has 
clothed  the  broker  with  a  real  or  apparent  authority  to 
deal  as  principal,  but  that  question  is  foreign  to  the  present 
subject. 

But  a  contract  made  by  one  known  to  be  acting  as  broker 
for  a  principal,  though  entered  into  in  the  name  of  the  broker, 
is  different :  the  broker  by  the  form  of  the  written  documents 
becomes  a  party  to  the  contract,  and  the  forms  of  action  and 
pleading  may  be  rendered  different,  but  in  substance  the 
effect  is  no  more  than  if  the  contract  had  been  made  in  the 
name  of  the  principals,  and  the  broker  had  guaranteed  the 
due  performance  of  the  contract.  The  rights  of  the  parties 
and  of  the  broker  are  the  same  if  all  parties  have  notice  of  the 
truth,  though  the  remedy  may  be  changed. 

A  broker  has  no  right  capriciously  to  varj'  the  remedies  of 
his  principal,  and  therefore  he  has  no  right  to  volunteer  to 
become  a  party  to  the  contract.  If,  therefore,  it  is  sought  to 
fix  the  principal  with  a  contract  made  in  the  name  of  the 
broker,  there  must  be  some  proof  that  the  broker  had  autho- 
rity from  the  principal  to  contract  in  that  manner.  The 
practice  is  so  common  and  so  convenient,  that  it  needs  no 
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strong  evidence  to  show  the  principal's  assent,  but  still  it  is 
apprehended  there  must  be  some  evidence  (a). 

The  person  who  enters  into  a  contract  with  a  broker  in  the 
broker's  name,  but  knowing  that  the  broker  is  acting  as  a 
broker  for  a  principal,  may  well  give  the  broker  authority  to 
sign  a  memorandum  of  the  contract  for  him  ;  but  the  form  of 
the  note  does  not  by  itself  show  that  he  gives  him  such 
authority.  If  the  buyer  takes  a  bought  note  in  the  form, 
"  Bought  for  you  by  me,"  the  mere  acceptance  of  such  a  note 
furnishes  evidence  that  he  gave  the  person  signing  it  a 
broker's  powers.  But  if  he  takes  a  note  in  the  form,  "  Sold 
"  to  you  by  me,"  there  must  be  some  extraneous  evidence  to 
show  that  he  authorized  that  person  to  bind  him  as  a  broker, 
for  the  note  does  not  show  this.  All  that  can  be  said  of  it  is, 
that  it  does  not  show  the  contrary. 

The  reported  cases,  upon  the  nature  of  the  authority  of  the 
broker  as  an  agent,  authorized  to  sign  a  memorandum  within 
the  17th  section  of  the  Statute  of  Frauds,  are  not  so  numerous 
as  might  be  expected,  insomuch  that  an  attempt  may  be  made 
to  collect  them  all. 

The  first  case  on  the  point  was  that  of  Mucker  v.  Gammeyer{h\ 
at  Nisi  Prius,  before  Lord  Kenyon  in  1794.  It  was  an  action 
by  the  seller  against  the  buyer  of  sugar.  It  was  proved 
that  the  plaintiff's  broker,  after  bringing  the  parties  together, 
made  out  bought  and  sold  notes,  and  that  the  defendant  sent 
for  and  took  away  the  bought  note.  An  objection  was  taken 
that  the  Statute  of  Frauds  was  not  satisfied,  but  Lord  Kenyon 
said  "  that  Simon  v.  Motivos  (c)  ruled  the  point."  He  said, 
' '  the  broker  must  be  considered  the  agent  of  both  parties  ; 
"  but  that  he  had  in  this  case  in  fact  given  the  defendant  a 
"  note  in  writing  when  he  gave  him  the  sale  note,  which  he 
"  had  accepted."  It  is  not  in  express  terms  said  in  the 
report  whether  there  was  a  signed  entry  in  the  broker's  book 


(a)  Kemhie  v.  Atkins,  7  Tatint.  260  ;  Johnston  v.  Usbome,  11  A.  &  E.  549. 
(6)  Mucker  v.  Cammtyer,  1  Esp.  105. 

(c)  The  decision  iu  Simon  v.  Motivos,  W.  Bl.  599,  3  Burr.  1921,  ante,  p.  2,  in 
terms  applied  to  sales  by  auction  only. 
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in  evidence  or  not ;  but  if  there  was,  it  seems  that  no  weight 
was  attached  to  it,  at  least  by  the  reporter. 

In  Hicks  v.  Hankin  (a),  at  Nisi  Prins,  before  Heath,  J.,  in 
1802,  the  plaintiff,  Hicks,  employed  Taylor  (who  in  the  report 
is  described  as  a  malt  factor)  to  sell  his  malt  at  Storford 
Market.  Taylor  gave  the  plaintiff  a  note  in  the  following 
terms:— "Sold  Mr.  George  Hankin  320  quarters  of  Hicks's 
"  Malt  at  79s.  J.  Taylor,"  and  he  gave  the  defendant  what  in 
the  report  is  called  a  duplicate  of  it.  Heath,  J.,  said  this  was 
sufficient  to  bind  the  contract,  "  as  Taylor  was  agent  for  both 
"  parties  in  making  the  contract,  and  his  signing  was  therefore 
''valid." 

The  next  case  was  Chajmian  v.  Partridge  (b),  at  Nisi  Prius, 

before  Mansfield,  C.  J.,  in  1805.     It  was  an  action  for  not 

delivering  sumach.     The  defendant's  partner  (his  brother's 

widow)  entered  into  a  treaty  with  the  plaintiff  for  the  sale  to 

him  of  some  sumach  belonging  to  the  partners.     She  then 

told  one  Aylwin  that  he  was  to  be  the  broker  between  them. 

Some  days  after,  the  plaintiff  told  Aylwin  that  he  had  made 

a  contract  with  her.     Aylwin  sent  her  a  sold  note  containin"- 

the  terms  of  the  contract  as  the  plaintiff  stated  them.     She 

did  not  return  it,  and  some  days  after  said  she  was  sorry,  as 

her  brother-in-law  was  angry  at  what  she  had  done  :  on  this 

being  proved,  Mansfield,  C.  J.,  said,  "  The  note  in  writing 

'  may  be  received,  it  is  signed  by  the  broker,  and  the  only 

'  question  is,  if  it  was  signed  by  the  authority  of  the  defen- 

'  dant's  partner.     It  is  in  evidence  that  she  had  consented 

'  that  Aylwin  should  act  as  broker,  that  authority  might  be 

'  countermandable,  but  when  he  does  act  as  agent  to  her  in 

'  making  the  bargain,  and  she  receives  the  sale  note,  she 

'  does  not  refuse  it  or  send  it  back,  but  in  two  days  after 

'  expresses  her  sorrow  for  having  done  it.     The  jury  must 

'  say  if  Aylwin  had  any  authority  from  the  widow  to  make 

'  the  contract,  or  if  what  passed  then  was  a  recognition  of 

'  his  authority,  which  would  be  the  same  thing  as  if  she  had 

'given  him  directions  at  first."     The   plaintiff  recovered. 

(a)  Hicks  V.  Hanlcin,  4  Esp.  114. 

(i)  Chapman  v.  Partridge,  5  Esp.  256. 
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In  this  case  also  it  seems  that  the  broker's  book  was  not 
relied  on. 

The  next  case,  in  order  of  time,  was  Klmitz  v.  Surreij  (a),  at 
Nisi  Prius  before  Lord  EUenborough,  in  1805,  which  is  some- 
what differently  reported  in  Espinasse  and  in  Pakij  on  Agency  : 
it  was  an  action  by  the  seller  of  corn  against  the  buyer. 
It  seems  that  the  sale  was  made  by  the  seller's  factor  or 
broker  entrusted  with  the  possession  of  the  goods,  and  that 
Lord  EUenborough  decided  that  the  factor  was  not  primd 
facie  an  agent  of  the  buyer,  but  that  in  the  case  there  was 
sufficient  eyidence  to  show  that  the  buyer  adopted  him  as  his 
agent ;  and  also  that  an  entry  in  his  book  not  containing  the 
names  of  the  parties  was  a  defective  memorandum.  After,  all 
the  case  went  to  the  jury,  and  the  defendant  had  a  verdict  on 
the  merits.  The  case,  therefore,  decided  nothing,  but  it  is 
worthy  of  note  as  being  the  first  reported  case  in  which  any 
attempt  was  made  to  use  the  broker's  book  as  a  memorandum 
between  the  parties. 

In  Hinde  v.  Whitehouse  [b),  in  1806,  which  was  a  case  of  a 
sale  by  auction.  Lord  EUenborough,  in  delivering  judgment, 
says,  that  "  In  all  sales  made  by  brokers  acting  between  the 
"  parties,  buying  and  selling,  the  memorandum  in  the  broker's 
"  book,  and  the  bought  and  sold  notes  transcribed  therefrom, 
''and  delivered  to  the  buyers  and  sellers  respectively,  have 
*'  been  holden  a  sufficient  compliance  with  the  statute  to 
*' render  the  contract  of  sale  binding  on  each." 

The  turn  of  the  expression  seems  to  show  that  Lord  EUen- 
borough, at  the  time  of  delivering  the  judgment,  a.d.  1806, 
considered  the  book  as  of  some  weight  between  the  buyer  and 
seller,  and  perhaps  as  of  more  weight  than  the  notes. 

This  opinion  seems  to  have  gained  strength  in  his  mind, 
and  in  1809,  in  Heyman  v.  Neale  (c),  at  Nisi  Prius,  he  is 
reported  to  have  said,  "  After  the  broker  has  entered  the 
"  contract  in  his  book,  I  am  of  opinion  that  neither  party  can 
"recede  from  it.     The  bought  and  sold  note  is  not  sent  on 


(a)  Klinitz  v.  Surrey,  5  Esp.  266;  Paley,  p.  171. 
(J)  Hinde  v.  Whitehouse,  1  East,  569. 
(c)  Heymim  v.  Neale,  2  Camp.  337. 
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"  approbation,  nor  does  it  constitute  the  contract.  The  entry 
"  made  and  signed  by  the  broker,  who  is  the  agent  of  both 
"parties,  is  alone  the  binding  contract;  what  is  called  the 
"  bought  and  sold  note  is  only  a  copy  of  the  other,  which 

would  be  valid  and  binding,  although  no  bought  or  sold 

note  was  ever  sent  to  the  vendor  and  purchaser."  The 
plaintiff  was,  however,  nonsuited  on  another  ground,  so  that 
this  ruling  became  immaterial.  In  1816,  Gibbs,  C.  J.,  appa- 
rently alluding  to  this  case,  said  (Holt,  173)  that  the  case  had 
been  contradicted;  it  does  not,  however,  appear  that  Lord 
Ellenborough  himself  ever  expressly  abandoned  his  former 
opinion. 

In  1810,  in  Hodgson  v.  Davies  (a),  at  Nisi  Prius,  the  sale 
was  through  a  broker,  who  rendered  bought  and  sold  notes, 
by  which  Davies  sold  to  Hodgson,  payment  to  be  by  bill. 
Five  days  after  the  delivery  of  the  notes,  Davies  returned  the 
sold  note,  and,  as  far  as  then  lay  in  his  power,  repudiated  the 
contract.  Lord  Ellenborough  at  first  thought  that  the  con- 
tract must  be  absolute,  unless  the  broker's  authority  was  ex- 
pressly limited,  and  the  plaintiff  had  notice  of  it ;  but  on  an 
expression  of  opinion  by  the  special  jury,  he  assented  to  a 
custom  which  gave  the  seller  a  right  within  a  reasonable 
time  to  return  the  notes  when  the  sale  was  on  credit.  This 
case  is  not  a  decision  that  the  book  is  not  the  original  con- 
tract, but  it  is  one  that  might  well  shake  Lord  EUenborough's 
confidence  in  his  former  opinion.  It  will  be  found  that  Lord 
Ellenborough  does  not  in  any  subsequent  case  act  on  the 
doctrine  that  the  book  is  the  original,  though  certainly  he 
nowhere  says  it  is  not. 

In  1812  two  cases  came  before  the  full  Court  of  King's 
Bench,  which  are  perhaps  more  remarkable  for  what  they  did 
7iot  decide  than  for  what  they  did. 

The  first  was  Powell  v.  Divett{h).  It  was  proved  at  the 
trial  that  the  broker  delivered  to  Powell  and  Co.  a  sold  note 
in  the  following  form  : — "Messrs,  Powell  and  Co.,  sold  for 


(a)  Hodgson  v.  Davies,  2  Camp.  531. 
(6)  Powell  V.  Divett,  15  East,  29. 
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"your  account  to  Messrs.  Divettand  Co.  the  following  parcels 
"  of  Spanish  wool  (specifying  them  and  the  rates  of  price), 
"  customary  tare  and  allowance  to  be  paid  for  by  acceptances 
"at  six  and  eight  months."  This  note  was  signed  by  the 
broker  :  he  delivered  at  the  same  time  a  bought  note  to  the 
defendant,  which  was  not  in  evidence  at  the  trial.  After 
the  sale  Powell  and  Co.  induced  the  broker  to  add  a  clause  to 
the  sold  note,  to  the  effect  that  such  part  of  the  wool  as  was 
damaged  should  be  taken  at  a  valuation.  When  Divett 
and  Co.  heard  of  this  they  objected.  The  declaration  contained 
counts  both  on  the  original  and  on  the  altered  notes.  Lord 
Ellenborough,  on  these  facts  being  proved,  was  of  opinion 
that  the  alteration  of  the  written  document  annulled  the  con- 
tract, and  he  nonsuited  the  plaintiff.  It  was  urged  in  banc 
that  acGordrng  to  Hey  man  Y.  Neale  {a)  the  note  was  not  the 
contract,  and  consequently  that  an  alteration  in  it  could  not 
annul  the  contract.  The  Court  granted  a  rule  nisi  for  a  new 
trial,  but  on  the  argument  it  being  brought  to  their  notice 
that  the  entry  in  the  broker's  book  was  not  signed,  and  that 
the  bought  note  was  not  in  evidence,  the  Court  discharged 
the  rule  because,  whether  the  vitiation  of  the  sold  note  de- 
stroyed the  contract  or  not,  it  put  an  end  to  the  only  evidence 
produced  at  the  trial  to  satisfy  the  statute.  The  Court  ab- 
stained from  saying  what  would  have  been  the  case  if  the 
bought  note  had  been  in  evidence,  and  it  is,  perhaps,  not  too 
much  to  conjecture  that  they  were  not  quite  agreed  upon  that 
point.  Had  it  been  decided,  the  Court  must  have  determined 
whether  the  two  notes  formed  the  contract,  or  whether  each 
separately  was  a  memorandum  of  it,  but  not  a  part  of  the 
contract. 

In  Humphries  v.  Carvalho  {b)  the  defendant's  broker  on  the 
Saturday  gave  the  plaintiff  a  bought  note  of  some  ipecacuanha, 
"  quality  to  be  approved  on  Monday."  He  met  the  defendant, 
and  told  him  what  he  had  done,  and  therefore  did  not  consider 
it  necessary  to  send  him  a  sold  note.  On  the  Friday  follow- 
ing he  sent  the  defendant  a  sold  note,  with  the  words  "quality 


(a)  Heyman  v.  Nenle,  2  Camp.  337. 

(6)  Humphries  v.  Carvalho,  16  East,  45. 
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"to  be  approved  on  Monday"  struck  out,  to  signify  that  the 
buyer  had  approved  it;  the  defendant  immediately  re- 
turned it,  alleging  as  his  reason  that  it  had  not  been  sent  to 
him  on  Monday.  The  plaintiff  had  a  verdict,  and  though  a 
motion  was  made  on  another  point,  nothing  was  said  in  banc 
as  to  the  Statute  of  Frauds.  It  does  not  appear  from  the 
report  whether  the  bought  note  contained  the  names  of  both 
the  buyer  and  seller,  though  it  most  probably  did.  The  case 
seems  an  authority  for  this  proposition,  that  one  note  only  is 
sufficient  to  bind  the  contract  when  the  party  to  be  charged 
has  expressly  or  tacitly  dispensed  with  the  delivery  of  the 
other  note. 

In  1814  the  Court  of  Common  Pleas  came  to  an  important 
decision.  In  Thornton  v.  Kempster  (a)  the  broker  had  delivered 
to  the  plaiutiff  a  complete  sold  note  for  a  sale  of  Petersburg 
hemp,  signed  by  him ;  he  delivered  to  the  defendants  a 
bought  note,  signed  by  him,  corresponding  in  every  parti- 
cular with  the  sold  note,  except  that  it  was  for  a  purchase 
of  Kiga  hemp.  Eiga  and  Petersburg  hemp  are  diflperent 
articles.  The  broker  meant  to  have  made  both  notes  for  the 
sale  of  Petersburg  hemp,  but  he  made  a  mistake  in  writiag 
out  the  bought  note.  The  Court  of  Common  Pleas  decided 
that  there  was  no  contract,  because  on  the  notes  the  parties 
were  not  agreed ;  Thornton  was  to  sell  one  thing  and  Kemp- 
ster to  buy  another,  but  to  make  a  contract  of  sale  the  parties 
must  agree  to  buy  and  sell  the  same  thing.  In  Gumming  v. 
Roebuck  {h),  Gibbs,  C.  J.,  at  Nisi  Prius,  in  1816,  ruled  the 
same  point  and  remarked,  "  There  is  a  case  which  states  the 
''  entry  in  the  broker's  book  to  be  the  original  contract,  but 
"  it  has  been  since  contradicted."  He  probably  alluded  to 
Lord  EUenborough's  ruling  in  Heyman  v.  Neale  (c)  [ante,  page 
96),  which  certainly  seems  quite  at  variance  with  the  decision 
in  Thornton  v.  Kempster.  It  does  not  appear  whether  the 
broker's  book  in  Thornton  v.  Kempster  (a)  was  in  evidence  or 
not ;  the  expressions  of  Gibbs,  C.  J.,  in  Gumming  v.  Roebuck  (b), 

(a)  Thornton  v.  Kempster,  5  Taunt.  786. 
(V)  Oumming  v.  Roebuck,  Holt,  172. 
(c)  Heyman  v.  Neale,.  2  Camp.  337. 
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above  quoted,  seem  to  show  that  he  at  least  thought  it  of  no 
weight  between  the  parties  (a). 

In  1815  (h)  Lord  Ellenborough,  at  Nisi  Prius,  reserved 
the  point  whether  a  sold  note  was  sufficient  to  bind  the 
seller  where  there  was  neither  a  bought  note  nor  an  entry 
in  the  book,  but  the  plaintiff  was  nonsuited  on  another  ground, 
so  that  the  point  became  immaterial. 

In  Grant  v.  Fletcher  (c),  in  1826,  the  broker  made  a 
jotting  of  part  of  the  contract  in  his  note-book,  gave  the 
plaintiff  a  memorandum  containing  another  part  of  the  con- 
tract, and  the  defendant  a  memorandum  of  another  part ; 
each  of  the  papers  was  imperfect,  they  did  not  refer  to  each 
other,  and  each  was  inconsistent  with  each  of  the  other  two. 
The  plaintiff  was,  of  course,  nonsuited,  but  Abbott,  C.  J.,  in 
delivering  judgment  said,  "The  entry  in  the  broker's  book 
"  is,  properly  speaking,  the  original,  and  ought  to  be  signed 
"  by  him  ;  the  bought  and  sold  notes  delivered  to  the  parties 
"  ought  to  be  copies  of  it.  A  valid  contract  may  probably  be 
"  made  by  perfect  notes,  signed  by  the  broker  and  delivered 
"  to  the  parties,  although  the  book  be  not  signed." 

In  Goom  v.  Aflalo  (d),  in  1826,  this  point  was  decided.  In 
that  case  the  bought  and  sold  notes  were  perfectly  regular 
and  complete,  and  in  the  same  terms  as  an  entry  in  the 
broker's  book,  which  was  unsigned.  The  Court  of  King's 
Bench  took  time  to  consider,  and  then  Abbott,  C.  J.,  delivered 
judgment  that  the  contract  was  good.  He  said,  "It  is  clear 
"  that  the  contract  was  made  in  such  a  manner  as  to  bind  the 
"  defendant  within  the  requisites  of  the  Statute  of  Frauds. 
"  If,  therefore,  it  is  to  be  held  invalid,  this  can  only  be  done 
"  on  the  ground  of  some  usage  or  custom  of  merchants,  which 
' '  the  Court  is  at  liberty  to  recognise  as  part  of  the  common 


(a)  If  there  was  a  signed  entry  in  evidence  in  Thornton  v.  Kempster  (5  Taunt. 
786),  the  decision  seems  to  be  that  when  the  bought  and  sold  notes  differ  there 
is  no  contract.  It  is  now  unquestioned  law  that  when  they  differ  they  do  not 
aflord  evidence  of  a  contract,  but  it  seems  that  Parke,  B.,  does  not  admit  the 
more  extended  proposition.      See  Thornton  v.  Charles,  9  M.  &  W.  802, 

(6)  Dickenson  v.  Liluial,  4  Camp.  279 ;  1  Starkie,  128. 

(o)  Grant  v.  Fletcher,  5  B.  &  C.  436. 

\d)  Goom  V.  Aflalo,  6  B.  &  C.  117, 
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"  law.     No  such  usage  has  been  found  stated  as  a  fact  "ilpmi/iv^  v^'' 
"  the  present  occasion.     There  are  several  cases  in  the  books 
"  in  which  this  point  has  been  noticed ;  they  were  all  cited 
"  at  the   Bar,  and   it  is   unnecessary  to   repeat   them.     A 
"  signed  entry  in  the  broker's  book,  and  signed  notes  con- 
"  formable  to  each  other  delivered  to  the  parties,  are  spoken 
"  of  as  making  a  valid  contract.     The  entry  in  the  book  has 
"  been  called  the  original,  and  the  notes  copies,  but  there  is 
"  not  any  actual  decision  that  a    valid  contract   may   not 
"  be  made  by  notes  duly  signed,  if  the  entry  in  the  book  be 
"  unsigned ;  and  in  one  case  the  late  Lord  Chief   Justice 
"  Gibbs  is  reported  to  have  spoken  of  some  supposed  decision 
"  to  that  effect  as  having  been  overruled.     Under  such  cir- 
"  cumstances  we  cannot  say   that  the  rule  for  which  the 
"  defendant  contends  has  been  adopted  by  the  Court  as  part 
"  of  the  law  merchant.     Strong  expressions  as  to  the  duty 
"  of  the  broker  to  sign   his  book    do  not   go   f^r   enough 
"  for  this  purpose,  nor  does  the  obligation  to  do  this  which  a 
"  broker  is  supposed  to  enter  into  upon  receiving  a  licence  to 
"  practise  in  the  City  of  London.     Brokers  are,  I  believe, 
"  established   in   the    principal   commercial    towns    on   the 
"  Continent,  under  municipal  regulations,  calculated  to  obtain 
"  punctuality  and  fidelity  in  their  dealings,  and  the  signature 
"  of  their  book  is  certainly  one  method  of  insuring  these, 
"  and  may  in  some  cases  furnish  evidence  and  facilitate  the 
"  proof  of  a  contract.     "We  have  no  doubt  that  a  broker 
"  ought  to  sign  his  book,  and  that  every  punctual  broker  will 
"  do  so.     But  if  we  were  to  hold  such  a  signature  essential  to 
"  the  contract  we  should  go  further  than  the  Courts  have 
"  hitherto  gone,  and  might  possibly  lay  down  a  rule  that 
"  would  be  followed  by  serious  inconvenience,  because  we 
"  should  make  the  validity  of  the  contract  to  depend  upon 
"  some  private  act  of  which  neither  of  the  parties  to  the 
"  contract  would  be  informed,  and  thereby  place  it  in  the 
"  power  of  a  negligent  or   fraudulent  man   to   render  the 
"  engagements  of  parties  valid  or  invalid  at  his  pleasure." 
A  few  months  afterwards,  in  a  case  at    Nisi   Prius(«), 

(a)  Thornton  v.  Meux,  Moo.  &  Malk.  74. 
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Abbott,  C.  J.,  refused  to  receive  the  broker's  book  in  evidence 
where  there  were  bought  and  sold  notes  which  differed. 
He  said,  "  I  used  to  think  at  one  time  that  the  broker's  book 
"  was  the  proper  evidence  of  the  contract,  but  I  afterwards 
"  changed  my  opinion,  and  held  conformably  to  the  opinion 
"  of  the  rest  of  the  Court,  that  the  copies  delivered  to  the 
"  parties  were  the  evidence  of  the  contract  they  entered  into, 
"  still  feeling  it  to  be  a  duty  in  the  broker  to  take  care  that 
"  the  copies  should  correspond.  I  think  I  must  still  act 
"upon  that  opinion  and  refuse  the  evidence."  The  fact  that 
the  Chief  Justice  was  induced  to  abandon  his  preconceived 
opinion  adds  much  weight  to  the  decision  of  Goom  v.  Aflalo  (a), 
as  it  shows  that  the  case  was  well  considered.  It  also 
completely  destroys  the  authority  of  his  dicta  in  Grant  v. 
Fletcher  (b),  as  they  were  only  expressions  of  an  opinion 
which  upon  consideration  he  changed. 

It  may  be  convenient  here  to  examine  what  the  state  of 
the  authorities  was  immediately  before  the  decision  of  Goom 
V.  Aflalo  (a). 

It  seems  to  have  been  decided  at  Nisi  Prius  in  Rucker  v. 
Cammeyer  (c).  Hicks  v.  HanUn  {d),  and  Chapman  v.  Part- 
ridge (e),  that  the  broker  might  bind  the  parties  without 
making  any  entry  in  his  book.  It  had  never  been  so  decided 
in  banc.  The  dictum  of  Lord  Ellenborough  in  Hinde  v. 
Whitehouse  (/),  and  his  ruling  in  Hey  man  v.  Neale  (g),  afford 
an  inference  that  his  opinion  was  at  one  time  the  other  way  ; 
but  the  subsequent  cases  of  Powell  v.  Divett{h),  Humphries  v. 
Garvalho{i)^  and  Dickenson  v.  Lilwal{h)  show  that  he  con- 
sidered it  by  no  means  a  point  to  be  hastily  decided.     The 


(a)  Ooom  V.  Aflalo,  6  B.  &  0.  117. 
(i)  Grant  v.  Fletcher,  5  B.  &  0.  436. 

(c)  Rucker  v.  Cammeyer,  1  Bsp.  105. 

(d)  Hicks  V.  Hanhin,  4  Esp.  114. 

(e)  Chapman  v.  Partridge,  5  Esp.  256. 
(/)  Hinde  v.  Whitehouse,  7  East,  558. 
(g)  Heyman  v.  Neale,  2  Camp.  337. 
(A)  Powell  V.  DiveU,  15  East,  29. 

(?)  Humphries  v.  Caroalho,  16  East,  45. 
(A;)  Dickenson  v.  Lilwal,  4  Camp.  279. 
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case  of  Thornton  v.  Kempster  (a),  coupled  with  the  expressions 
of  Gibbs,  C.  J.,  in  Gumming  v.  Roebuck  (b),  seems  to  show  that 
Gibbs,  C.  J.,  was  inclined  to  go  the  full  length  of  excluding 
the  broker's  book  altogether  as  evidence  between  buyer  and 
seller.  It  is  somewhat  remarkable  that  there  is  no  reported 
decision,  not  even  at  Nisi  Prius,  that  the  broker's  book  is 
admissible  as  evidence  between  the  parties.  Lord  Ellen- 
borough  at  one  time  evidently  thought  it  was  not  only 
admissible  but  conclusive,  but  it  never  formed  the  ground  of 
any  reported  decision  of  his.  In  Klinitz  v.  Surrey  (c),  the 
ruling  was  on  the  acceptance  of  a  bulk  sample  ;  in  Heyman  v. 
Neale  (d)  the  plaintiff  was  nonsuited  on  another  ground.  An 
opinion  of  Lord  Ellenborough's,  if  it  stood  alone,  would  have 
very  great  weight,  but  against  it  is  to  be  placed  the  opinion 
of  Chief  Justice  Gibbs,  and  the  more  mature  and  deliberate 
opinion  of  Lord  Tenterden.  The  decision  of  Goom  v. 
Aflalo(e)  put  an  end  to  doubt  on  the  point  there  decided, 
namely,  that  where  there  is  n,o  signed  entry  in  the  broker's 
book,  the  bought  and  sold  notes  make  the  contract :  from 
some  expressions  of  Parke,  B.,  it  seems  that  the  learned  Judge 
doubted  if  the  case  was  originally  right,  but  be  seems  not  to 
question  that  so  far  it  was  too  well  established  to  be  over- 
thrown. But  the  inference  to  be  drawn  from  the  reasoning 
of  the  Court  in  Goom  v.  Ajlalo{e),  and  acted  upon  in  Thornton 
V.  Meux{f),  viz.,  that  the  entry  in  the  broker's  book,  being  a 
private  act  of  which  neither  of  the  parties  to  the  contract 
would  be  informed,  ought  not  to  affect  the  parties,  has  been 
much  questioned  by  him. 

This  point  was  much  considered  in  the  case  of  Hemes  v. 
Forster  (g),  in  the  King's  Bench.  That  was  an  action  for  not 
delivering  oil.  The  first  time  it  was  tried  in  1832,  the 
plaintiffs  produced  and  proved  a  bought  note  for  the  sale  of 

(a)  Thornton  v.  Kempster,  5  Taunt.  786. 
(6)  Gumming  v.  Roebuck,  Holt,  172. 

(c)  Klinitz  v.  Surrey,  5  Esp.  266. 

(d)  Heyman  t.  Neale,  2  Camp.  337. 

(e)  Goom  v.  AJlalo,  6  B.  &  0.  117. 

(/)  Thornton  v.  Meux,  Moo.  &  Malk.  44. 
{g)  Hawes  v.  Forster,  1  M.  &  E.  368. 
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oil  to  them  "warranted  to  arrive  on  or  before  30th  June." 
The  sold  note  was  not  in  evidence,  and  the  defendants' 
counsel,  besides  relying  on  that  objection,  offered  to  put  in 
the  broker's  book  to  contradict  the  note,  and  show  that  the 
warranty  was  not  part  of  the  contract.  This  evidence  was 
rejected  by  Lord  Denman.  The  Court  of  King's  Bench  were 
much  divided  in  opinion,  but  finally  they  granted  a  new  trial, 
in  order  that  mercantile  evidence  might  be  received,  and  the 
question,  if  necessary,  carried  to  a  Court  of  error.  At  the 
new  trial  in  1834  the  sold  note  was  proved  in  evidence,  and 
the  jury  found  as  a  fact  that,  according  to  the  usage  of  trade, 
the  bought  and  sold  notes  were  the  contract,  and  not  the 
broker's  book,  which  the  evidence  showed  was  in  practice 
never  referred  to,  and  the  plaintiffs  recovered,  although  the 
defendants  proved  that  the  entry  did  not  correspond  with 
the  note.  The  defendants  did  not  attempt  to  question  this 
verdict. 

The  point  underwent  some  more  discussion  in  Thornton  v. 
Charles  (a),  1842.  In  that  case  there  was  a  sold  note,  by 
which  Thornton  sold  to  the  broker's  unnamed  principal  200 
casks  of  tallow,  and  a  bought  note,  by  which  Charles  bought 
of  the  broker's  principal  50  casks ;  the  fact  was  that  the 
broker  made  three  contracts  of  sale  from  Thornton  to  three 
different  persons,  and  delivered  only  one  sold  note,  but  three 
bought  notes.  He  entered  the  true  contracts  in  his  book  and 
signed  them ;  Lord  Abinger  nonsuited  the  plaintiff  because 
the  bought  and  sold  notes  did  not  correspond,  and  he  thought 
the  broker's  book  nothing.  The  Court  of  Exchequer  all 
agreed  in  granting  a  new  trial  on  another  ground.  On  the 
main  point,  however,  Parke,  B.,  and  Lord  Abinger  differed. 
Parke,  B.,  said,  "  I  apprehend  it  has  never  been  decided  that 
"the  note  entered  by  the  broker  in  his  book,  and  signed  by 
"  him,  would  not  be  good  evidence  of  the  contract  so  as  to 
"  satisfy  the  Statute  of  Frauds,  there  being  no  other.  The 
"  case  of  Hawes  v.  Forster  {h)  underwent  much  discussion  in 


(o)  Thornton  v.  Charles,  9  M.  &  W.  802. 
(6)  Hawes  v.  Forster,  1  M.  &  E.  368. 
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"  the  Court  of  King's  Bench,  when  I  was  a  member  of  that 
"  Court,  and  there  was  some  difPerence  of  opinion  among  the 
"Judges,  but  ultimately   it   went   down  to  a  new  trial  to 
"  ascertain  whether  there  was  any  usage  or  custom  of  trade 
"which  makes  the  broker's  note  evidence  of   the  contract. 
"  In  that  case  there  was  a  signed  entry  in  the  book  which 
"  incorporated  the  terms  of  making  the  contract  void  in  the 
"  event  of  the  non-arrival  of  the  goods  within  a  certain  time. 
"The  bought  and  sold  notes  which   were  delivered  to  the 
'•parties   omitted   that   clause.      Certainly   it   was   the   im- 
"  pression  of  part  of  the  Court  that  the  contract  entered  in 
"  the  book  was  the  original  contract,  and  that  the  bought 
"and  sold  notes  did  not  constitute  the  contract.     The  jury 
"  found  that  the  bought  and  sold  notes  were  evidence  of  the 
"contract,  but  on  the  ground  that  those  documents, having 
"  been  delivered  to  each  of  the  parties  after  signing  the  entry 
"in  the  book,  constituted  evidence  of  a  new  contract  made 
"between  them  on  the  footing  of  these  notes.     That  case 
"  may  be  perfectly  correct,  but  it  does  not  decide  that  if  the 
"bought  and  sold  notes  disagree,  or  (and?)  there  be  a  memo- 
"  randum  in  the  book  made  according  to  the  intention  of  the 
"  parties,  that  memorandum  signed  by  the  broker  would  not 
"  be  good  evidence  to  satisfy  the  Statute  of  Frauds."     Lord 
Abinger   was  of   a   different   opinion ;    he   said,    "  I    have 
"  purposely  avoided "   (i.e.,  in  his  judgment   delivered  pre- 
viously to  that  of   Parke,  B.)  "  giving  any  opinion  about 
"  the  question  of  the  bought  and  sold  notes  ;  but  I  desire 
"  it  to  be  understood  that  I  adhere  to  the   opinion  given 
"  by   me,    that    when   the    bought   and   sold    notes    differ 
"  materially  from   each   other,  there   is  no    contract   unless 
"it  be  shown  that   the  broker's  book    was  known  to  the 
"  parties." 

The  dicta  of  these  two  learned  Judges  are  worthy  of  the 
more  attention,  because  though  the  case  did  not  call  for 
a  judgment  upon  the  point,  it  seems  that  the  contradictory 
opinions  there  expressed  had  been  deliberately  formed  and 
long  entertained.  It  may  be  remarked,  however,  that  upon 
this  occasion  Mr.  Baron  Parke's  account  of  the  second  trial  of 
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Bawes  v.  Forster{a)  is  at  variance  with  the  report  usually 
received  on  very  good  authority. 

If  the  report  of  Hawes  v.  Forster  («),  in  the  Keports  of 

Moody  and  Robinson,  be  correct,  that  case  can  scarcely  have 

been  decided  by  the  finding  of  the  jury  that  the   broker's 

notes  were  evidence  of  a  new  contract  substituted  in  lieu  of  a 

previous  binding  contract  entered  in  the  broker's  book,  for 

the  evidence  was  that  the  broker  could  not  tell  which  was 

first  written,  though  it  was  all  on  the  same  day.     It  is  not 

inconsistent  with  the  terms  of  the  report  that  the  evidence 

may  have  shown  that  the  notes  were  actually  delivered  to  the 

parties  a  short  time  after  the  entry  was  signed ;  yet  if  the 

jury  found  a  substitution  of  a  contract  on  that  ground,  it  was 

a  somewhat  subtle  verdict,  and  the  point,  if  left  to  them, 

would  surely  have  been  mentioned  in  the  report.     According 

to  the  report,  the  evidence  was  all  on  one  side,  and  "  several 

"  of  the  most  eminent  merchants  in  the  city  all  concurred  in 

"  declaring  that  they  had  never  known  any  instance  where 

"the   broker's   book   had   been   referred  to,  and  that  they 

"  always  looked  to  the  bought  and  sold  notes  of  the  contract." 

And   the   question  was  left  to  the   jury  in  these  terms : — 

"  Which  according  to  the  usage  of  trade  in  this  city  has  been 

"  the  binding  contract,  the  broker's  book,  or  the  bought  and 

"  sold  notes?     If  the  evidence  has  satisfied  you  that  accord- 

"  ing  to  the  usage  of  trade  the  bought  and  sold  notes  are  the 

"  contract  (and  the  evidence  adduced   before    you   to  show 

"  that  tliey  are  so  considered,  has  not  been  met  by  any  con- 

"tradictory  evidence   from  the  other  side),  then   you  will 

"  find  your  verdict  for  the  plaintiffs. 

"  Verdict  for  the  Plaintiffs." 

This  differs  very  materially  from  the  statement  reported  to 
have  been  made  by  Mr.  Baron  Parke,  in  Thornton  v.  Charles  (b), 
as  it  is  submitted  that  this  was  not  a  "  finding  by  the  jury  that 
"  the  bought  and  sold  notes  were  evidence  of  the  contract  on 


(a)  Hawes  v.  Forster,  1  M.  &  E.  368. 
(J)  Thornton  v.  Charles,  9  M.  &  W.  802. 
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"  the  ground  that  these  documents,  having  been  delivered  to 
"  each  of  the  parties  after  the  signing  of  the  book,  constituted 
"  evidence  of  a  new  contract  made  between  them  on  the 
"  footing  of  these  notes,"  but  a  direct  finding  of  a  mercan- 
tile jury  under  the  direction  of  the  Chief  Justice,  that  the 
entry  in  the  broker's  book  is  not,  according  to  usage,  the 
contract. 

If  it  could  be  shown  that  by  the  general  law  merchant  a 
broker  was  bound  to  make  an  entry  in  his  book,  and  that  by 
the  law  merchant  such  an  entry  was  the  record  of  the  contract 
between  the  parties,  it  might  come  to  be  a  question  whether 
the  custom  of  England  to  disregard  the  book  was  to  prevail 
against  the  general  law  merchant ;  but  there  are  no  indications 
of  such  being  the  general  law  merchant  (a). 

(a)  [The  following  note  was  added  in  the  original  edition  of  this  work,  and 
retained  in  the  second  edition.  As  it  is  of  some  interest,  it  has  been  retained 
here  in  its  original  form.]  There  has  not  come  to  my  notiee  any  passage  in  the 
old  French  or  civil  law  to  show  that  such  a  book  was  recognised  in  their  law, 
but  I  have  made  too  little  search  to  be  able  to  rest  on  this  as  affording  a  pre- 
sumption that  it  was  not  a  part  of  the  law  merchant.  The  Dutch  and  Italian 
law  might  probably  afford  more  assistance,  but  I  am  ignorant  of  those  languages. 
In  Van  der  Linden's  Law  of  Holland,  by  Henry,  p.  565,  it  is  said,  that  the 
brokers  of  Amsterdam  are  "  bound  to  keep  a  proper  register  of  all  their  trans- 
"  actions,  to  serve  as  proof  in  case  of  dispute."  Lord  Tenterden,  however,  in 
Ooom  V.  Aflalo  (6  B.  &  0.  117),  seems  to  consider  this  a  mere  municipal 
regulation. 

The  Code  Napoleon  is  very  precise  in  its  directions  as  to  the  books  of  brokers, 
but  not  more  so  than  with  regard  to  those  of  other  traders  (as  may  be  seen  by  the 
extract  printed  below) ;  and  there  seems  no  fair  inference  to  be  drawn  one  way 
or  the  other  from  a  system  so  radically  different  from  our  pustoms,  both  of  trade 
and  law.  It  is  difficult  to  say,  whether  an  English  merchant  who  was  com- 
pelled to  submit  his  stock-book,  journal,  and  the  private  book  of  his  household 
expenses,  once  a  year,  to  be  examined  by  the  Mayor  and  Recorder  or  a  Master 
in  Chancery,  or  an  English  lawyer,  required  to  give  credence  to  traders'  books 
as  proof  of  what  was  stated  in  them,  would  be  most  inclined  to  resent  the  order 
as  unnatural. 

Code  de  Commerce,  Livre  I.,  Titre  deuxieme. — "  Du  Livre  de  Commerce." 

8.  Tout  commer^ant  est  tenu  d'avoir  un  livre  journal  qui  prhente  jour  par 
jour  ses  dettes,  actives  et  passives,  les  operations  de  son  commerce,  ses  negocia- 
tiouB,  acceptations,  ou  endossemons  d'effets,  et  gSneralement  tout  ce  qu'il  revolt 
et  paie,  a  quelque  titre  que  ce  soit ;  et  qui  Snonce  mois  par  mois  les  sommes 
employees  i  la  depense  de  sa  maison  :  le  tout  independamment  des  autres  livres 
usites  dans  le  commerce,  mais  qui  ne  sent  pas  indispensables. 

II  est  tenu  de  mettre  en  liasse  les  lettres  missives  qu'il  re9oit,  et  de  copier  sur 
un  registre  celles  qu'il  envoie. 

9.  II  est  tenu  de  faire,  tous  les  ans,  sous  seing  prive  un  inventaire  de  ses 
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No  decision  has  been  found  in  the  English  reports  that  the 
broker's  book  is  by  the  law  merchant  or  by  custom  evidence 
between  the  parties.  There  are,  no  doubt,  many  dicta  to  that 
effect  entitled  to  much  respect,  but  no  actual  decision.  The 
inconvenience  of  the  doctrine  is  well  pointed  out  in  Goom  v. 
Aflalo  (a) :  it  makes  the  terms  of  the  contract  "  depend  upon 
"  a  private  act  of  which  neither  of  the  parties  would  be 
"  informed." 

In  Townend  v.  Draheford  (b),  in  1843,  at  Nisi  Prius  the 
bought  and  sold  notes  differed,  and  there  was  an  unsigned 
entry  in  the  broker's  book.  Lord  Denman,  C.  J.,  nonsuited 
the  plaintiff,  and  it  is  clear,  from  his  reference  to  Hawes  v. 
Forster  (c),  that  he  was  still  of  opinion  that  the  bought  and 
sold  notes  were  the  contract,  although  he  considered  that  if 
nothing  but  a  signed  entry  in  the  book  was  in  evidence  the 
Court  must  adopt  it. 

The  difficulty  of  deciding  these  points  may  be  gathered 
from  the  considered  judgments  of  Lord  Campbell,  C.  J.,  and 


effets,  mobiliers  et  immobiliers,  et  de  ses  dettes  actives  et  passives,  et  de  le 
copier  annee  par  annee  sur  un  registre  special  a  ce  destine. 

10.  Le  livre  journal  et  les  livres  des  inventaires  seront  paraphSs,  et  vises  une 
fois  par  annSe. 

Le  livre  de  copies  des  lettres  ne  sera  pas  soumis  a  cette  formalite. 
Tons  seront  tenus  par  ordre  de  dates  sans  blancs  lacunes,  ne  transports  en 
marge. 

11.  Les  livres  dont  la  tenue  est  ordonnSe  par  les  art.  8  et  9,  ci  dessus,  seront 
cot6s,  paraphes,  et  vises,  soit  par  un  des  juges  des  tribunaux  de  commerce,  soit 
par  le  maire,  ou  un  adjoint,  dans  le  forme  ordinaire  et  sans  frais.  Les 
commergans  seront  tenus  de  conserver  ces  livres  pendant  dix  ans. 

12.  Les  livres  de  commerce  regulierement  tenus  peuvent  Stre  admis  par  le 
juge  pour  faire  preuve  entre  commerQants  pour  faits  de  commerce. 

13.  Les  livres  que  les  individus  faisants  le  commerce  sont  obliges  de  tenir,  et 
pour  lequels  ils  n'auront  pas  observe  les  formalites  ci  dessus  prescrites,  ne  pour- 
ront  gtre  representes,  ni  faire  foi  en  justice  au  profit  de  ceux  qui  les  auront  tenus 
sans  prejudice  de  ce  qui  sera  regie  au  livre  de  Failletes  et  Banqueroutes.  .  .  . 

Titre  V.,  art.  84.  Les  agents  de  change  et  courtiers  sont  tenus  d'avoir  un 
livre  revetu  des  formes  prescrites  par  I'art.  11. 

Us  sont  tenus  de  consigner  dans  ce  livre,  jour  par  jour  et  par  ordre  de  dates, 
sans  ratures,  interlignes,  ni  transpositions,  et  sans  abrftviations  ni  chiffres, 
toutes  les  conditions  des  ventes,  achats,  assurances,  negociations,  et  en  general 
de  toutes  les  operations  faites  par  leur  ministere. 

(a)  Goom  v.  Aflalo,  6  B.  «&  C.  117. 

(b)  Toiunend  v.  Drakefurd,  1  Oar.  &  Kir.  20. 

(c)  Hawei  v.  Forster,  1  M.  &  E.  368. 
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Erie  and  Patteson,  JJ.,  in  Sievewright  v.  Archibald  (a),  in 
1851.  The  simple  facts  of  the  case  appear  sufficiently  from 
the  judgment  of  Erie,  J.,  which  contains  a  most  masterly 
statement  of  his  views. 

He  said : — "  In  this  case  it  appeared,  by  the  evidence  of 
"  the  broker  at  the  trial,  that  he  agreed  with  the  defendant 
"to  sell  to  him  500  tons  of  Dunlop's  iron ;  that  the  Dunlop's 
"iron  was  Scotch,  that  he  delivered  to  the  defendant  a 
"  bought  note,  in  which  the  thing  bought  was  named  Scotch 
"  iron,  and  to  the  plaintiff  a  sold  note,  in  which  the  thing 
"  sold  was  named  Dunlop's  iron ;  and  it  further  appeared 
"  that  the  defendant  had  repeatedly  admitted  the  existence 
"of  some  contract  by  requesting  the  plaintiff  to  release  him 
"  therefrom  upon  terms. 

"  The  plaintiff  had  declared  for  not  accepting  Dunlop's  iron ; 
"  but  on  the  defendant  producing  the  bought  note,  so  that 
"  it  was  in  evidence,  and  objecting  that  there  was  no  con- 
"  tract  because  the  bought  and  sold  notes  varied,  the  plaintiff 
"  then  contended  that  the  defendant  had  ratified  the  contract 
"  expressed  in  the  bought  note  sent  to  the  defendant.  The 
"  declaration  was  then  amended  to  agree  with  the  bought 
"note;  and  the  jury  found  their  verdict  for  the  plaintiff, 
"  and  that  the  defendant  had  ratified  the  contract  alleged  in 
"  the  amended  declaration." 

He  continued,  "  I  would  observe  that  the  question  of  the 
"  effect  either  of  an  entry  in  a  broker's  book  signed  by  him, 
"  or  of  the  acceptance  of  bought  and  sold  notes  which  agree, 
"  is  not  touched  by  the  present  case.  I  assume  that  sufficient 
"  parol  evidence  of  a  contract  in  the  terms  of  the  bought 
"  note  delivered  to  the  defendant  has  been  tendered,  and 
"  that  the  point  is,  Whether  such  evidence  is  inadmissible 
' '  because  a  sold  note  was  delivered  to  the  plaintiff  ?  in  other 
"  words.  Whether  bought  and  sold  notes,  without  other 
"  evidence  of  intention,  are  by  presumption  of  law  a  contract 
"in  writing.     I   think   they  are  not.     If  bought  and  sold 


(a)  Sievewright  v.  Archibald,  20  L.  J.  Q.  B.  529 ;  lY  Q.  B.  103.    See  also 
Oaerleon  Tinplate  Co,  v.  Hughes,  (1891)  60  L.  J.  640,  per  Willes,  J.,  at  p.  641. 
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"  notes  which  agree  are  delivered,  and  accepted  without 
"  objection,  such  acceptance  without  objection  is  evidence 
"for  the  jury  of  mutual  assent  to  the  terms  of  the  notes: 
"  but  the  assent  is  to  be  inferred  by  the  jury  from  their 
"  acceptance  of  the  notes  without  objection,  not  from  the 
"  signature  to  the  writing,  which  would  be  the  proof  if  they 
"  constituted  the  contract  in  writing."  He  then  went  on  to 
point  out  that  the  form  of  the  instruments  is  strong  to 
show  that  they  are  not  intended  to  constitute  a  contract, 
and  said  («)  :  "  It  is  clear  also  that,  if,  according  to  the 
"  opinion  of  the  witnesses,  there  is  a  right  to  return  the  note 
"  if  contrary  to  instructions,  the  keeping  of  the  note  makes 
"  it  binding,  and  not  the  signature.  The  governing  principle 
"  in  respect  of  contracts  is  to  give  effect  to  the  intention  of 
' '  the  parties ;  and,  where  the  intention  to  contract  is  clear, 
"  it  seems  contrary  to  that  principle  to  defeat  it  because 
"  bought  and  sold  notes  have  been  delivered  which  disagree. 
"  They  are  then  held  to  constitute  the  contract  only  for  the 
"  purpose  of  annulling  it. 

"  It  seems  to  me  therefore  that,  upon  principle,  the  mere 
"  delivery  of  bought  and  sold  notes  does  not  prove  an  inten- 
"  tion  to  contract  in  writing,  and  does  not  exclude  other 
"  evidence  of  the  contract  in  case  they  disagree."  After 
reviewing  most  of  the  reported  cases,  he  proceeded,  "  From 
"  this  review  I  gather  that,  in  the  greater  number  of  the 
"  cases,  the  doctrine,  that  bought  and  sold  notes  are  the  sole 
"  evidence  of  the  contract,  is  not  recognised,  nor  was  the 
"  point  decided  that  other  evidence  of  the  contract  and  of  a 
"  compliance  with  the  statute  is  inadmissible,  if  bought  and 
"  sold  notes  have  been  delivered  which  disagree."  Erie,  J., 
was  of  opinion  that  the  other  evidence  in  this  case,  viz.,  the 
evidence  of  ratification,  was  sufficient  to  show  that  the  bought 
note  expressed  the  contract  between  the  parties.  He  was 
further  of  opinion  that  there  was  not  any  substantial  variance 
between  the  notes. 

That  which  Erie,  J.,  actually  decided  was  that  the  bought 

(a)  Page  111. 
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and  sold  notes  were  not  the  only  eyidence  of  the  contract. 
It  does  not  seem  too  much,  notwithstanding  the  early  passage 
in  the  judgment  relating  to  the  broker's  book  which  has  been 
set  out,  to  assume  that  he  would  have  held  that  the  note  iu 
the  broker's  book  was  not  the  only  evidence  admissible.  If 
that  be  the  true  effect  of  the  judgment,  the  extent  to  which 
the  broker  is  the  agent  in  common  of  both  parties  can  be 
little  more  than  to  make  a  binding  contract,  subject  to  the 
approval  of  his  principals  ;  a  mere  agent  to  register  a  proposed 
contract. 

If  a  broker  makes  a  contract  which  he  was  not  authorized 
to  make,  and  signs  a  memorandum  and  bought  and  sold  notes 
of  such  a  contract,  the  person  who  employed  him  may  show 
that  the  broker  was  not  his  agent  for  the  purpose  of  makino- 
that  contract.  If  the  broker  acts  within  his  authority,  and 
makes  a  contract  which  he  was  authorized  to  make,  and  then 
proceeds  to  make  a  memorandum  in  his  book,  and  signs 
bought  and  sold  notes  which  agree,  no  question  can  arise. 
If,  however,  the  book  and  the  bought  and  sold  notes  differ 
then  if  these  documents  are  to  be  looked  upon  merely  as 
evidence,  but  not  the  only  evidence,  of  what  the  contract  was 
there  seems  to  be  no  reason  why  evidence  should  not  be  given 
to  show  which  of  them  truly  sets  out  the  contract. 

If  either  party  has  accepted  a  note  without  making  any 
objection  to  its  terms,  that  would  be  strong  evidence  against 
him  that  that  note  truly  set  out  the  contract  which  he 
believed  himself  to  have  made,  and  if  the  other  party  at  the 
trial  relies  on  that  note  also  it  seems  to  be  merely  a 
question  of  evidence  whether  he  has  done  so  all  along,  or  has 
shifted  his  ground  for  the  purpose  of  the  action.  If  it  can 
be  shown  that  he  at  first  treated  his  own  note  as  the  correct 
one,  then  the  parties  were  never  ad  idem,  and  there  is  no 
evidence  that  there  ever  was  a  contract. 

The  view  which  was  taken  by  Patteson,  J.,  in  Sieveivright 
V.  Archibald  (a),  was  that  the  bought  note  was  merely  a  state- 
ment or  representation  to  the   buyer   of  what   the   broker 

(a)  Sievewright  v.  Archibald,  20  L.  J.  Q.  B.  529  ;  17  Q.  B.  103. 
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had  done  for  that  person,  and  was  not  a  memorandum  signed 
for  the  purpose  of  binding  him. 

He  then  went  on  to  say  that  he  could  not  doubt  that  if  a 
broker  makes  a  signed  entry  in  his  book,  "  notwithstanding 
"  cases  and  dicta  apparently  to  the  contrary,  such  memoran- 
"  dum  would  be  the  binding  contract  on  both  parties,"  but 
that  in  this  case  there  was  no  signed  entry,  and  therefore  if 
there  was  a  memorandum  at  all  it  must  be  either  both  the 
notes  or  one  of  them :  that  neither  by  itself  can  be  so  re- 
garded, and  that  on  this  point  all  that  was  decided  in  Hawes 
V.  Forster  (a)  was  that  if  one  only  was  produced,  the  other 
would  be  assumed  to  be  the  same  until  it  was  shown  not  to 
be.  Therefore,  if  there  was  a  memorandum  at  all,  it  must  be 
both  notes,  and  as,  in  his  opinion,  they  differed,  there  was  no 
evidence  of  any  contract. 

This  judgment  seems  open  to  this  remark,  that  although  a 
note  at  the  time  when  it  was  sent  to  the  buyer  or  seller  was 
a  mere  statement  to  him  by  the  broker  of  what  he  had  done, 
yet  if  both  parties  subsequently  assent  to  the  terms  of  that 
note,  there  does  not  seem  to  be  any  reason  why  it  should  not 
be  regarded  as  a  memorandum  of  the  contract. 

Lord  Campbell's  view  (b)  was  that  there  was  no  evidence 
of  ratification  of  the  bought  note  by  the  defendant ;  that  the 
entry  in  the  broker's  book,  if  there  is  one,  is  the  binding 
contract  between  the  parties,  and  that  a  mistake  in  the 
bought  or  sold  note  would  not  affect  its  validity  ;  that  a 
long  series  of  cases  had  established  that  where  there  was  no 
entry  in  the  broker's  book,  the  bought  and  sold  notes-  were 
the  evidence  of  the  contract,  provided  there  was  no  substantial 
difference ;  but  if  there  was  that  difference  there  was  no  evi- 
dence of  any  contract,  and  that  in  this  case  there  was  a 
substantial  difference. 

This  judgment  is  in  most  respects  of  the  same  effect  as 
that  of  Patteson,  J.,  but  it  is  very  difficult  to  say  to  what 
extent  it  differs  from  that  of  Erie,  J.    The  aim  of  the  judgment 


(a)  Hawes  v.  Forsier,  1  M.  &  E.  368. 

(b)  Which  Wightman,  J.,  had  read  and  concurred  in. 
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of  Erie,  J.,  was  to  point  out  that  evidence  of  ratification 
of  one  note  ^va.s  admissible.  Lord  Campbell  begins  his  judfr- 
ment  by  stating  that  there  was  no  evidence  of  ratification. 

It  was  formerly  a  matter  of  doubt  whether  an  action  could 
be  brought  on  one  note  only. 

In  Haidrrson  V.  Barnetvall  (a),  in  1827,  the  Court  of  Ex- 
chequer evaded  the  question  by  what  seems  an  odd  decision 
on  a  (juestion  of  fact.  Kowland  Roscoe  was  a  broker  in 
Liverpool ;  his  brother  William  was  his  salesman  and  clerk. 
The  clerk,  William,  did  the  actual  broker's  work  in  this  sale, 
but  the  sold  note  on  which  the  plaintiff  relied  was  signed  by 
the  master,  Eowland,  and  the  Exchequer  decided  that  the 
clerk  was  the  broker,  and  his  master  a  mere  stranger.  The 
general  understanding  of  men  is,  that  an  order  given  to  a 
trader's  clerk  is  given  to  the  master,  and  that  work  done  by 
the  clerk  is  done  for  the  master.  It  is  evident  from  the  facts 
that  both  Eowland  and  William  viewed  the  transaction  in 
that  light,  but  the  Court  of  Exchequer  did  not. 

In  the"  case  of  (Jrofts  v.  Parton{b),  in  1864,  the  defendant 
called  on  the  brokers  and  asked  them  to  purchase  iron  for 
him,  leaving  it  to  them  to  settle  the  price.  At  this  time  the 
brokers  had  already  had  instructions  from  the  plaintiff  to 
sell  iron  for  him.  The  brokers  sold  the  plaintiff's  iron  to  the 
defendant,  and  sent  notes  to  both  parties. 

The  note  sent  to  the  defendant  was  the  sold  note,  in  these 
terms  : — "  Sold  to  S.  Parton,  Esq.,  on  account  of  principals," 
&(■,.,  signed  by  the  brokers. 

This  note,  on  being  produced  by  the  defendant,  was  put  in 
evidence  by  the  plaintiff,  who  did  not  produce  the  bought 
note,  nor  was  it  called  for.  No  entry  in  the  broker's  book 
was  put  in.  It  was  contended  for  the  defence  that  the  sold 
not(!  only  was  in  evidence,  whereas  both  notes  should  have 
been  put  in.  But  the  Court,  consisting  of  Erie,  C.  J., 
Williams,  ICeating,  and  Willes,  JJ.,  held  that  this  was  a 
sufficient  memorandum. 


(a)  Ifendersoii  v.  Huriieivall,  1  Y.  &;  J.  387. 

(ft)  Crofts  V.  Parton,  33  L.  J.  0.  P.  189  ;  16  0.  B.  N.  S.  11. 
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The  point  is,  however,  much  connected  with  another,  on 

which  there  is  some  authority,  namely,  whether  a  principal 

has  in  general  a  right  to  refuse  to  receive,  or  be  bound  by,  a 

contract  delivered  to  him  by  a  broker  whom  he  has  employed 

in  the  ordinary  manner.     If  the  principal  has  a  right  on 

receipt  of  the  note  to  return  it  and  repudiate  the  contract 

altogether,  it  is  manifest  that  there  is  no  absolute  contract 

until  he  has  either  adopted  the  contract  by  retaining  a  note 

delivered  to  him,  or  waived  his  right  to  have  an  opportunity 

to   return  the   note,    and  so    repudiate   the  contract.     The 

objection  in   such  cases  is  not  that  there  is   no  sufficient 

memorandum  of  the  contract,  but  that  there  is  no  contract  at 

all,  for  the  authority  of  the  broker  in  such  cases  is  merely  to 

negotiate  a  bargain  and  propose  it  to  his  principal,  who  is  to 

be  bound   by  it  unless  he  dissents.     Until,   therefore,   the 

proposal  is  expressly  or  tacitly  accepted,  the  contract  is  not 

made. 

Proof  has  in  some  eases  been  given  of  a  usage  in  London, 
by  which  the  principals  have  a  right  to  return  the  broker's 
note  within  twenty -four  hours,  and  so  to  refuse  to  be  bound 
by  the  contract. 

In  Heyman  v.  Neale(a),  in  1809,  the  defendant  seems  to 
have  relied  on  this  usage  as  a  part  of  the  law  merchant,  not 
requiring  proof.  In  that  case  the  broker  seems  to  have  had 
express  authority  to  make  the  contract,  and  Lord  Ellen- 
borough  is  reported  to  have  used  terms  that  may  have  borne 
reference  to  the  peculiar  circumstance  of  the  broker's  express 
authority,  but  which  certainly  seem  to  have  been  expressed 
generally  to  the  effect  that  no  such  custom  was  part  of  the 
law. 

In  Hodgson  v.  Davies{b),  in  1810,  there  had  been  bought 
and  sold  notes  delivered  for  the  sale  of  tobacco,  payment  to 
be  by  bill,  five  days  afterwards  the  defendant,  who  was 
the  seller,  refused  to  proceed  with  the  contract.  The 
defence  was,  that  the  person  who  sells  goods  by  a  broker 


(«)  Heyman  v.  Neale,  2  Camp.  337,  ante,  p.  96. 
(6)  Hvdysoii  v.  Davies,  2  Camp.  531. 
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reserves  to  himself  the  power  of  ratifying  or  rejecting  the 
contract,  as  he  shall  be  satisfied  with  the  credit  of  the 
purchaser.  The  special  jury  said,  that  unless  the  name  of 
the  buyer  had  been  previously  communicated  to  the  seller 
if  the  payment  is  to  be  by  bill,  the  seller  is  always  under- 
stood to  reserve  to  himself  the  power  of  disapproving  of  the 
sufficiency  of  the  buyer  and  annulling  the  contract,  but  that 
he  must  exercise  that  power  more  promptly  than  the  defendant 
in  this  case  had  done. 

This  finding  of  the  jury,  it  is  to  be  observed,  is  limited  in 
terms  to  the  case  of  a  seller  upon  credit,  and  seems  to  give 
him  a  reasonable  but  uncertain  time  to  exercise  his  option. 

In  Humphries  v.  Carvalho  (a),  in  1812,  it  is  said  that 
evidence  was  given  that  it  was  the  custom  of  trade  for  either 
party  to  return  the  contract  note  if  he  disapproved  of  it 
within  twenty -four  hours.  This  custom,  if  it  existed,  would 
have  had  some  bearing  upon  the  merits  of  that  cause,  but  as 
it  was  irrelevant  to  the  point  on  which  the  case  is  reported, 
the  accuracy  of  the  reporter's  statement  cannot  be  depended 
upon. 

In  Halves  v.  Forster(b),  at  the  second  trial,  in  1834, 
evidence  was  given  by  some  eminent  merchants  "  that  if  the 
"  broker's  bought  or  sold  note,  as  the  case  might  be,  were 
"  not  consonant  with  their  directions  to  the  broker  they 
"  returned  it."  This  seems  to  be  nearly  the  same  thing  as 
the  statement  in  Humphries  v.  Carvalho  (a),  and  is  open  to 
the  same  remark.  It  had  a  bearing  on  the  question  then  at 
issue,  and  is  therefore  of  some  weight ;  but  as  it  was 
rather  collateral  to  it,  there  is  not  any  reason  to  look  upon 
either  the  evidence  or  the  report  as  minutely  accurate. 

In  Thompson  v.  Gardiner  (e),  in  1876,  a  broker  was  em- 
ployed by  the  plaintiff  to  sell  for  him.  He  delivered  notes 
to  both  buyer  and  seller,  but  he  signed  the  one  given  to  the 
seller  only.     The  defendant  kept  his  note  for  two  or  three 


(a)  Humphries  v.  Carvalho,  16  East,  45. 

(6)  Hawes  v.  Forster,  1  M.  &  R.  368. 

(c)  Thompson  v.  Gardiner,  1  0.  P.  D.  777. 
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weeks  and  then  repudiated  the  contract.  Brett,  J.,  deliver- 
ing the  judgment  of  the  Court  upholding  the  verdict  for  the 
plaintiff,  said,  "  The  authorities  are  conclusive  to  show  that 
"  the  broker  acting  for  one  of  the  contracting  parties,  making 
"  a  contract  for  the  other,  is  not  authorized  by  both  to  bind 
"both.  But  the  broker  who  makes  a  contract  for  one  may 
"  be  authorized  by  that  person  to  make  and  sign  a  memo- 
"randumofthe  contract.  That  has  frequently  been  held. 
"  The  question  here  is  whether  there  was  any  evidence  that 
"  the  broker  was  so  authorized."  And  Brett,  J.,  was  of 
opinion  that  there  was  ample  evidence  that  the  defendant  had 
recognised  the  broker's  authority  to  sign  for  him  (a). 

In  all  cases  to  which  such  a  custom  applies  it  is  evident 
that  the  broker  has  no  prima  facie  authority  to  make  a 
contract,  and  when  there  is  but  one  contract  note  delivered 
there  must  be  something  proved  beyond  the  mere  existence 
of  the  relation  of  broker  and  principal  between  the  broker 
and  the  party  who  has  not  received  and  retained  the  note, 
or  else  there  is  no  proof  of  a  contract  on  his  part.  And 
when  there  is  independent  proof  that  the  principal  did  in 
fact  enter  into  a  parol  contract  to  the  same  effect  as  that 
contained  in  the  note,  it  would  seem  to  require  extraneous 
proof  to  show  that  he  authorized  the  broker  to  sign  a  contract 
for  him  without  delivering  a  note  to  himself.  And  at  all 
events  he  could  not  be  taken  to  give  the  broker  prima  facie 
authority  to  sign  anything  but  a  memorandum  of  the  contract 
actually  made,  and  consequently  it  would  be  open  to  him  to 
show  that  the  note  was  not  a  memorandum  of  the  true 
contract.  In  the  case  of  Pitts  v.  Beckett  {b),  in  the  sittings 
after  Trinity  Term,  1845,  the  Exchequer  is  said  to  have 
decided  on  these  principles,  but  giving  them  rather  a  more 
extensive  application.  That  was  an  action  for  not  accepting 
goods.  The  parties  had  been  brought  together  by  a  Liver- 
pool broker  and  had  made  a  bargain  personally.     The  broker 


(a)  See  also  Moore  v.  Campbell,  26  L.  J.  Ex.  310 ;  10  Ex.  323. 

(6)  Fitts  V.  Beckett,  14  L.  J.  Ex.  358  ;  13  M.  &  W.  743.  See  also  Sieveioright 
V.  Archibald,  20  L.  J.  Q.  B.  529 ;  17  Q.  B.  103 ;  ffeyworth  v.  Knight,  33  L.  J. 
C.  P.  298 ;  17  0.  B.  N.  S.  298. 
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afterwards  rendered  tlie  plaintiff  a  sold  note  signed  by  the 
broker,  describing  the  sale  as  nnqnalified.  He  did  not 
render  any  bongbt  note.  The  defence  was,  that  the  real 
contract  was  one  with  a  warranty  which  was  not  complied 
with,  and  the  jiuy  found  that  such  was  the  fact.  The  case 
took  a  double  shape.  Was  there  evidence  to  satisfy  the 
Statute  of  Frauds,  there  being  only  one  note,  and  Avas  that 
note  a  written  contract,  so  as  to  preclude  the  parties  from 
giying  evidence  of  terms  not  contained  in  it  ?  Cresswell,  J., 
at  Nisi  Prius,  at  Liverpool,  directed  the  jury  to  find  for  the 
defendant,  but  reserved  both  points,  and  the  plaintiff  obtained 
a  rule  nisi  to  enter  a  verdict  for  him,  which  was  afterwards 
discharged  («)• 

It  had  previously  been  decided  at  Nisi  Prius,  once  by 
Lord  Kenyon  (b),  in  1794,  and  once  by  Parke,  J.  {c),  in 
1830,  that  a  broker  employed  to  purchase  at  an  auction  had 
no  apparent  authority  from  his  principal  to  do  anything  more 
than  purchase  the  particular  article  mentioned  by  his  prin- 
cipal on  the  terms  brought  to  the  principal's  notice.  The 
decision  in  Pitts  v.  Beckett  (d)  seems  to  extend  the  principle 
of  these  cases.  But  it  cannot  extend  to  cases  where  the 
broker  is  entrusted  with  any  token  of  authority  to  make  a 
contract :  as  for  instance,  when  he  is  entrusted  with  the 
custody  of  the  goods  or  delivery  orders :  or  perhaps,  where 
he  is  permitted  to  have  the  samples,  though  that  must 
depend  on  the  light  in  -nhich  merchants  view  the  possession 
of  the  samples. 

In  the  case  of  Hey  worth  v.  Knight  (e),  in  1864,  which  was 
an  action  for  not  accepting  a  cargo,  the  defendant  had  by 
letter  authorized  his  brokers  to  buy  for  him  on  certain  terms  : 


(a)  Lord  Blackburn,  in  the  original  edition  of  this  work,  adds:  "I  was  not 
"  present  at  the  argument  in  banc,  but  I  am  informed  that  the  Court  said  that  a 
"  broker  had  in  no  case  prim  A  facie  authority  to  do  more  than  to  negotiate  the 
"  contract  and  wi'ite  down  the  terms  of  the  contract  actually  made;  and  that,  coii- 
"  sequently,  at  all  events  this  note  signed  by  him  was  not  within  his  authority." 

(6)  The  Hast  India  Co.  v.  Hensley,  1  Esp.  112. 

(f)  Horsfall  v.  Fauntleray,  10  B.  &  0.  755. 

(d)  Pitts  V.  Beckett,  14  L.  J.  Ex.  358 ;  13  M.  &  W.  7J3. 

(e)  Hmjwm-th  v.  Knight,  33  L.  J.  0.  P.  298 ;  17  0.  B.  N.  S.  298. 
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his  brokers  then  wrote  to  the  plaintiff's  brokers  making  an 
offer  in  terms  which  differed  from  their  authority,  but  which 
the  Court  considered  to  be  in  substance  the  same.  This  offer 
was  accepted.  The  bought  and  sold  notes  which  were  then 
drawn  up  did  unquestionably  differ  from  the  accepted  offer. 
The  declaration  was  founded  on  the  terms  of  the  authority 
and  not  on  the  notes.  The  Court  upheld  the  verdict  for  the 
plaintiff,  being  of  opinion  that  it  was  competent  to  him  to 
bring  an  action  on  the  contract  disclosed  by  the  letters. 
Erie,  C.  J.,  said  :  "  Something  was  said  by  Mr.  Mellish  about 
"  the  letters  not  constituting  a  binding  contract  between  the 
"  parties,  because  a  more  regular  and  extended  contract  was 
"  contemplated  (a).  That  notion,  however,  is  totally  at 
"  variance  with  the  law  as  laid  down  by  many  cases  in  the 
"  Court  of  Queen's  Bench,  where  the  broker's  book  has  been 
"allowed  to  be  resorted  to  for  evidence  of  the  contract, 
"  though  the  parties  iNTENnED  to  contract  by  means  of  bought 
' '  and  sold  notes,  where  there  has  been  a  variance  between 
"  these  documents  "  (b).  Perhaps  it  may  be  suggested  that 
in  the  above  important  passage  the  expression  "  intended  to 
contract"  may  be  read  as  "intended  to  evidence  the  con- 
tract." 

It  would  seem  from  these  very  conflicting  authorities  that 
it  is  still  a  matter  in  doubt  whether  any  document  can  be 
said  to  be  the  memorandum  of  the  contract.  Mr.  Benjamin 
(in  the  second  edition  of  his  work)  deduced  (c)  certain  propo- 
sitions from  them,  the  first  one  being  that  the  signed  entry  in 
the  book  constituted  the  contract,  the  second  one  that  the 
notes  did  not  constitute  the  contract,  the  third  and  fourth  ones 
being  that  both  or  either  note  might  satisfy  the  statute.  But 
in  the  last  (fifth)  edition,  published  in  1906,  it  is  pointed  out 
that  when  the  cases  above  referred  to  were  decided,  a  broker 
was  bound  by  law  to  enter  the  terms  of  the  contract  in  his 
book,  and  that  fact  was  regarded  by  the  Courts    as  very 

(a)  See  Leiuis  v.  Brass,  3  Q.  B.  D.  667. 

(6)  Willes,  J.,  in  this  case  dissented  from  the  opinion  of  the  majority  of  the 
Judges  in  Omuie  v.  Remfry,  5  Moo.  P.  C.  C.  232. 
(f)  Benjamin  on  Sale,  2nd  ed.  p.  221. 
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material  in  leading  to  the  conclnsion  that  the  parties  intended 
the  entry  to  be  conclusive  between  them ;  and  it  is  suggested 
that  as  the  obligation  to  make  the  entry  in  the  book  no  longer 
exists,  the  question  is  one  to  be  solved  by  ordinary  legal 
principles,  such  question  being  whether  the  document  was 
intended  to  be  the  contract  in  writing,  or  if  the  contract  was 
verbal,  -whether  it  is  a  memorandum  (a). 

Erie,  J.,  in  his  very  learned  and  powerful  judgment  de- 
livered in  Siepcwrkjlit  v.  Archibald  {b),  drew  attention  "to 
'*  the  distinction  between  evidence  of  a  contract,  and  evidence 
"  of  a  compliance  with  the  Statute  of  Frauds.  The  question 
"  of  compliance  with  the  statute  does  not  arise  until  the 
"  contract  is  in  proof.  In  case  of  a  written  contract  the 
"  statute  has  no  application.  In  case  of  other  contracts 
"  {i.e.,  unwritten  ones),  the  compliance  may  be  proved  by 
"  part  payment,  or  part  delivery,  or  memorandum  in  writing 
''  of  the  bargain.  Where  a  memorandum  in  writing  is  to  be 
■"  proved  as  a  compliance  with  the  statute,  it  differs  from  d. 
*'  contract  in  writing,  in  that  it  may  be  made  at  any  time 
•"  after  the  contract,  if  before  the  action  commenced;  and  any 
^'  number  of  memoranda  muij  be  made,  all  being  equedly  originals.^' 

This  very  significant  passage  if  it  does  not  suggest  seems, 
to  say  the  least  of  it,  to  be  consistent  with  the  view  that 
where  there  are  several  memoranda  in  existence  differing 
from  each  other  and  all  purporting  to  be  memoranda  of  the 
contract,  it  is  a  matter  of  evidence  which  of  them,  if  any,  is  a 
memorandum  of  the  contract  which  the  parties  intended  to 
enter  into. 

Parol  Variations  of  Written  Contracts. 

When  a  contract,  which  must  be  in  writing  under  the 
Sale  of  Goods  Act,  has  been  entered  into  in  writing,  it  occa- 
sionally happens  that  the  parties  verbally  agree  to  some 
alteration  in  it,  or  in  the  mode  of  carrying  it  out. 

If  any  disagreement  should  arise  in  carrying  out  the  altered 


(a)  Benjamin  on  Sale,  5th.  ed.  p.  287. 

(J)  Sievewright  v.  Archibald,  20  L.  J.  Q.  B.  529;  17  Q.  B.  107. 
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contract,  neither  party  can  bring  an  action  on  the  verbally 
altered  contract,  where  the  alteration  should  have  been  evi- 
denced by  writing  to  be  valid.  As  Lindley,  J.,  said  in 
HkhnmiY.  Haynesia),  in  1875,  ''Neither  a  plaintiff  nor  a 
"  defendant  can  at  law  avail  himself  of  a  parol  agreement  to 
"  vary  or  enlarge  the  time  for  performing  a  contract  pre- 
"  viously  entered  into  in  writing,  and  required  so  to  be  by  the 
"  Statute  of  Frauds." 

It  becomes  a  question  then  whether  either  party  can  bring 
his  action  on  the  original  contract. 

Where  the  original  contract  has  been  rescinded  neither 
party  can  avail  himself  of  it,  and  in  these  cases  of  parol 
variations  the  defendant's  argument  has  frequently  been  that 
the  original  contract  must  be  taken  to  have  been  rescinded 
by  the  parties  when  they  entered  or  thought  they  were 
entering  into  a  substituted  contract. 

Where  another  contract  can  be  proved  to  have  been  sub- 
stituted for  the  original,  as  where  both  were  in  writing,  it  is 
probably  a  matter  of  law  that  the  parties  intended  to  rescind 
the  original,  but  where  no  substituted  agreement  by  which 
the  parties  bound  themselves  can  be  proved,  it  is  a  question 
of  fact  whether  the  parties  did  intend  to  rescind  it  when  they 
entered  into,  or  rather  intended  to  bind  themselves  by,  a 
substituted  contract. 

There  does  not  seem  to  be  any  doubt  that  a  contract  which 
must  be  in  writing  may  be  rescinded  verbally  (b).  If  the 
original  contract  has  not  been  rescinded  either  party  may 
bring  his  action  on  it  provided  he  can  show  his  readiness  and 
willingness  to  perform  it. 

In  the  case  of  Vezey  v.  Rashleigh  (c),  in  1904,  it  was  held 
by  Byrne,  J.,  on  the  authority  of  Price  v.  Lycr  (d)  and 
Bohinson  v.  Page  (e),  that  although  to  prove  rescission  of  a 
contract  in  writing  and  required  by  law  to  be  in  writing, 


(a)  Hickman  v.  Haynes,  44  L.  J.  C.  P.  358  ;  L.  E.  10  0.  P.  598. 

(i)  Gvss  V.  Lord  Nugent,  5  B.  &  Ad.  65. 

(c)  Vezejj  V.  Raahleiyh,  73  L.  J.  Oh.  422 ;  (1904)  1  Oh.  634. 

{d)  I'Hce  V.  Dyer,  in  1810,  17  Ves.  363. 

(e)  RoUnsm  v.  Page,  in  1826,  3  Euss.  114,  121. 
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parol  evidence  of  a  subsequent  agreement  was  admissible,  that 
meant  evidence  of  an  agreement  for  rescission  only,  and  parol 
evidence  of  an  agreement  to  vary  the  terms  of  the  contract 
was  inadmissible. 

In  several  of  the  following  cases  there  was  a  request  by  one 
party  to  postpone  delivery,  and  it  was  urged  in  argument  that 
the  agreement  to  postpone  amounted  to  a  substituted  contract 
the  same  as  the  original  in  all  respects  except  as  to  the  time 
of  delivery ;  but  this  is  not  necessarily  nor  usually  the  case. 
Such  an  agreement  generally  amounts  to  nothing  more  than  a 
licence  by  one  party  to  the  other  to  depart  in  that  particular 
respect  from  the  terms  of  the  agreement,  and  is  not  a  contract 
at  all. 

In  Cioffy.  Penn  (a),  in  1813,  the  defendant  agreed  to  buy 
bacon  of  the  plaintiffs,  to  be  delivered  in  certain  quantities 
on  certain  days.  After  some  of  the  deliveries  had  been 
made  the  defendant  represented  to  the  plaintiffs  that  the  sale 
of  bacon  was  dull  and  requested  them  not  to  press  it  on  him, 
and  they  assured  him  they  would  not,  and  cousequently  they 
postponed  the  deliveries.  Eventually  the  defendant  refused 
to  accept  any.  And  when  the  plaintiffs  brought  their  action 
for  not  accepting  it  was  argued  for  the  defendant  that  the 
plaintiffs  were  suing  on  a  contract  which  was  a  parol  varia- 
tion of  a  written  contract,  or  was  a  parol  contract  substituted 
for  a  written  one,  in  which  case  it  would  be  void  under  the 
statute,  for  there  had  been  neither  a  part  acceptance  nor  a 
part  payment.  But  Lord  Ellenborough,  C.  J.,  overruled  both 
objections,  and  the  Court  upheld  the  verdict  for  the  plaintiffs. 

In  Stead  v.  Daivber{b),  in  1839,  the  plaintiff  agreed  in 
writing  to  buy  of  the  defendants  a  sloop-load  of  bones  to  be 
delivered  on  the  20th  to  the  22nd.  tSome  days  afterwards 
the  plaintiff's  broker  pointed  out  that  the  22nd  was  a  Sunday, 
and  asked  the  defendants  if  they  would  deliver  all  the  bones 
on  the  21st.  The  defendants  said,  "You  had  better  say  the 
"  23rd  or  24th."     The  price  of  bones  having  risen,  they  were 


(a)   CuffY.  Penn,  1  M.  &  S.  2L 
(6)  Stead  v.  Dawber,  10  A.  &  E.  57. 
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not  sent.  Lord  Denman,  C.  J.,  delivering  the  judgment  of 
the  Court,  said  that  the  question  was  mainly  one  of  fact,  viz., 
did  the  parties  intend  to  substitute  a  new  contract  for  the 
old  one,  the  same  in  all  respects  except  those  of  the  day  of 
delivery  and  payment.  The  Court  being  of  opinion  that  they 
did,  ordered  a  verdict  to  be  entered  for  the  defendants. 

This  case  was  considered  to  have  overruled  0«/v.  Penn  (a), 
but  is  itself  very  doubtful  law. 

In  Marshall  v.  Lynn  {h),  in  1840,  the  defendant  contracted 
in  writing  to  buy  of  the  plaintiff  a  quantity  of  potatoes  to  be 
shipped  on  board  the  plaintiff's  brig.  The  Kitty,  on  her 
arrival  at  Wisbech  the  next  time.  On  her  arrival  there, 
the  defendant's  son  requested  that  she  might  first  go  to  Lynn 
and  from  there  take  a  cargo  to  London  and  then  return  to 
Wisbech.  The  plaintiff  sent  her  accordingly.  When  she 
had  returned  to  Wisbech  and  the  plaintiff  offered  to  load  her, 
the  defendant  refused  to  take  the  potatoes.  The  plaintiff 
was  non-suited  on  the  ground  that  this  was  a  parol  variation 
of  a  written  contract  and  was  not  binding. 

It  appears  to  have  been  considered  in  some  of  the  pre- 
ceding cases  that  the  parol  variation  to  raise  a  presumption  of 
rescission  must  have  been  an  essential  part  of  the  contract. 
Parke,  B.,  said  that  this  was  unnecessary,  for  that  "  every 
"  part  of  the  contract  in  regard  to  which  the  parties  are 
"  stipulating,  must  be  taken  to  be  material." 

Baron  Parke  approved  of  Stead  v.  Dawber  (c),  but  it 
seems  pretty  clear  that  Stead  v.  Daiober  (c)  was  wrongly 
decided,  and  is  distinguishable  from  Marshall  v.  Lynn  {b). 

Goss  V.  Lord  Nugent  (d),  in  1840,  established,  in  the  case  of 
a  contract  relating  to  an  interest  in  land,  that  if  the  original 
contract  be  varied  and  a  new  contract  as  to  any  of  its  terms 
substituted  in  the  place  of  it,  the  new  contract  caimot  be 
enforced  unless  it  be  also  in  writing. 


(a)  Cuffv.  Penn,  1  M.  &  S.  21. 

(J)  Marshall  V.  Lynn,  9  L.  J.  Ex.  117  ;  6  M.  &  W.  109. 

(c)  Stead  v.  Dawber,  10  A.  &  E.  57. 

(d)  (loss  V.  Lord  Nui/ent,  o  B.  &  Ad.  65. 
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In  Moore  v.  Campbell  (a),  in  1854,  the  contract  note  on 
which  the  action  was  brought  for  not  delivering,  stated  that 
the  delivery  of  the  hemp  was  to  be  from  the  quay.  "When 
the  defendant  informed  Wilks,  the  plaintiff's  agent,  that  the 
hemp  had  been  put  on  the  quay,  Wilks  requested  that  it 
might  be  warehoused  on  the  plaintiff's  account,  which  was 
done.  Wilks  then  told  the  defendant  to  draw  on  the  plaintiff 
ior  the  hemp  as  soon  as  he  was  in  a  position  to  transfer  it. 
Owing  to  a  difference  about  the  quantities,  Wilks  refused  to 
give  the  defendant  the  plaintiff's  acceptances.  It  was 
argued  for  the  defendant,  who  had  resold  the  hemp,  that  a 
verbal  contract  to  deliver  from  the  warehouse  had  been  sub- 
stituted for  the  written  contract  to  deliver  from  the  quay, 
and  that  the  written  contract  was  therefore  rescinded. 
Parke,  B.,  said,  "  We  do  not  think  that  this  plea  was  proved 
"  by  this  evidence.  If  a  new  valid  agreement  substituted 
■*'  for  the  old  one  before  breach  would  have  supported  the 
^'  plea,  we  need  not  inquire,  for  the  agreement  was  void." 

In  Noble  v.  Ward  (b),  in  1866,  the  defendants  on  the  12tli 
of  August  contracted  to  purchase  goods  from  the  plaintiff  to 
be  delivered  within  stated  times.  On  the  18th  they  entered 
into  another  contract  in  writing  for  the  purchase  of  goods  to 
be  delivered  and  paid  for  within  stated  times.  On  the  27th 
the  parties  verbally  agreed  that  the  contract  of  the  12th 
should  be  cancelled  and  the  time  for  delivery  and  payment 
under  the  contract  of  the  18th  should  be  extended.  The 
defendants  eventually  refused  to  take  the  goods.  And  it 
was  argued  for  them  that  the  contract  of  the  18th  was 
rescinded  by  the  substitution  of  that  of  the  27th,  which  was 
admitted  to  be  invalid.  At  the  trial  the  plaintiff  was  non- 
suited on  this  ground.  On  the  motion  for  a  new  trial,  which 
was  granted,  Bramwell,  B.,  delivering  a  judgment  which 
was  concurred  in  by  the  other  Judges,  was  of  opinion  that 
the  contract  of  the  18th  was  not  in  fact  rescinded.  The 
Exchequer   Chamber    affirmed    this   judgment — Willes,    J., 

(a)  Moore  v.  Campbell,  26  L.  J.  Ex.  310  ;   10  Ex.  323. 

(6)  Noble  V.  Ward,  35  L.  J.  Ex.  81  ;  36  L.  J.  Ex.  91  ;  L.  E.  1  Ex.  117  ;  L.  E. 
■2  Ex.  135. 
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saying  that  at  least  it  was  a  question  for  the  jury  whether 
the  parties  did  intend  to  resoind  it.  It  had  been  argued 
for  the  defendants  that  a  parol  contract  varying  the  terms  of 
a  written  one,  which  would  have  operated  as  a  rescission  of 
the  written  one  had  it  been  in  writing  and  therefore  valid, 
would  so  operate  although  invalid,  not  being  in  writing. 
But  the  Courts  were  of  the  contrary  opinion. 

There  is  nothing  in  the  4th  section  of  the  Sale  of  Goods 
Act  (nor  was  there  anything  in  the  17th  section  of  the  Statute 
of  Frauds)  to  show  that  a  written  contract  within  that  section 
may  not  be  rescinded  by  express  verbal  agreement.  And 
where  the  Court  can  take  notice  of  the  fact  that  a  valid  con- 
tract has  been  substituted  that  may  raise  a  presumption  in 
law  that  the  parties  intended  the  earlier  contract  to  be 
rescinded,  but  where  no  valid  agreement  to  substitute  a  con- 
tract can  be  proved,  the  ground  for  such  a  presumption  is  gone. 

In  Ogle  v.  Emi  Vane  (a),  in  1867,  it  was  contended  that 
the  plaintiff  was  in  fact  suing  for  the  breach  of  a  verbal 
agreement  to  deliver  at  a  date  later  than  that  fixed  by  the 
original  agreement.  The  defendant  had  contracted  to 
deliver  iron  to  the  plaintiff  not  later  than  July.  In  conse- 
quence of  an  accident  to  his  furnaces  the  defendant  was 
iinable  to  deliver  by  that  time,  and  a  correspondence  took 
place  in  which  the  plaintiff  pressed  for  delivery.  Eventually 
the  plaintiff  bought  in  against  the  defendant  at  an  advanced 
price  in  the  following  February.  Blackburn,  J.,  said  that 
the  effect  of  the  negotiations  was,  not  that  the  plaintiff  had 
sixbstituted  any  new  contract  for  the  old  one,  but  in  order 
to  suit  the  defendant's  convenience  he  said,  "'I'll  wait, 
"'but  I  do  not  bind  myself  to  wait.'  This  distinction 
"  between  waiting  and  not  binding  one's  self  to  wait,  is 
" the  same  as  that  between  a  mere  licence  and  a  contract;  or 
"  as  that  between  giving  time  to  principal  by  mere  forbear- 
"ance,  and  binding  one's  self  for  a  good  consideration  to 
"  give  time,  in  which  latter  case  only  is  the  surety  released. 


(a)  Ogle  v.  Earl  Vane,  36  L.  J.  Q.  B.  175  ;  37  L.  J.  Q.  B.  77;  L.  B..  2  Q.  B. 
275  ;  L.  R.  3  Q.  B.  272. 
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"■  The  question  in  such  cases  being,  '  Have  you  ever  bound 
"  '  yourself  ?  '  "  And  the  Court  held  that  the  plaintiff  was 
entitled  to  recover;  and  was  affirmed  in  the  Exchequer 
Chamber  (a). 

In  The  Leather  Cloth  Co.  y.  Hieronimus  (b),  in  1876,  the 
defendant  verbally  contracted  to  buy  goods  from  the  plain- 
tifis,  to  be  sent  from  London  vicl  Ostend  by  Messrs.  Gaudet 
Frferes.  When  the  goods  were  ready  for  delivery  Gaudet 
Frferes  had  ceased  to  carry  via  Ostend,  and  the  plaintiffs  sent 
the  goods  via  Eotterdam  and  an  invoice  to  the  defendant. 
The  goods  were  lost  at  sea.  In  answer  to  a  request  for  pay- 
ment, the  defendant  wrote  in  such  a  manner  that  the  Court 
held  there  was  a  sufficient  memorandum  of  the  contract  to 
send  via  Ostend,  and  there  was  ample  evidence  that  the  de- 
fendant had  ratified  or  assented  to  the  change  of  route.  It 
appears  to  have  been  argued  for  the  defendant  that  there  was 
a  substituted  contract,  viz.,  to  send  via  Eotterdam,  and  that 
there  should  have  been  evidence  of  it  in  writing  to  enable 
the  plaintiffs  to  succeed.  Cockburn,  C.  J .,  Blackburn,  Mellor, 
and  Archibald,  JJ.,  held  not.  Blackburn,  J.,  said:  "I 
"  cannot  see  why  the  assent  to  a  substituted  mode  of  per- 
^'  formiug  one  of  the  terms  of  a  contract  need  be  in  writing 
^'and  may  not  be  by  parol,  though  the  original  contract 
"must  have  been  in  writing.  They  are  quite  different 
"  things ;  the  proof  of  a  substituted  contract,  and  the  proof 
^'of  a  ratification  or  approval,  after  performance,  of  the 
"  substituted  mode  of  performance." 

In  Hickman  v.  Haynes  (c),  in  1876,  the  plaintiff  iu  writing 
contracted  to  deliver  to  the  defendants  100  tons  of  iron  in 
equal  instalments  in  March,  April,  May,  and  June.  The  three 
first  instalments  were  delivered  and  paid  for.  In  June  the 
defendant  verbally  requested  that  the  June  delivery  might  be 
postponed,  and  in  August  a  correspondence  relating  to  a  further 

(a)  See  also  Tyers  v.  Rosedale  and  Ferryhill  Iron  Co.,  in  1873,  42  L.  J.  Ex. 
185;  44  L.  J.  Ex.  130;  L.  E.  8  Ex.  305  ;  L.  E.  10  Ex.  195. 

(J)  The  Leather  Cloth  Co.  v.  Hierunimus,  44  L.  J.  Q.  B.  54 ;  L.  E.  10  Q.  B. 
140. 

(c)  HicJcman  v.  Haynes,  44  L.  J.  C.  P.  358  ;  L.  E.  10  C.  P.  598. 
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postponement  took  place.  The  defendants  eventually  refused  to 
take  the  iron.  It  was  argued  for  them  that  the  verbal  agree- 
ment to  postpone  the  June  delivery  was  a  good  excuse  in  law 
for  not  accepting  in  June  according  to  the  original  contract, 
and  further,  that  as  it  was  not  in  writing,  it  was  not  a  good 
contract  to  accept  after  June.  The  Court,  however,  was  of 
opinion  that  this  was  not  the  substitution  of  one  agreement 
for  another,  but  merely  a  forbearance  to  deliver  at  the  defen- 
dant's request. 

In  Plevins  v.  Downing  (a),  in  1876,  the  defendant  in  June 
bought  of  the  plaintiffs  100  tons  of  iron,  "  delivery,  25  tons 
"  at  once,  and  75  tons  in  July  next."  By  the  end  of  July  75 
tons  had  been  delivered  ;  there  was  no  evidence  of  a  request 
by  the  defendants  to  have  delivery  of  the  remaining  25  tons 
postponed  till  after  July.  In  October  the  defendants 
verbally  requested  that  they  should  be  sent,  but  subsequently 
declined  to  accept  them.  The  Court  upheld  the  verdict  for 
the  defendant,  on  the  grounds  set  forth  by  Brett,  J.,  who 
delivered  the  judgment  of  the  Court.     He  said : — 

"  It  seems  to  us,  however,  that  the  verdict  was  rightly 
"  directed  to  be  entered  for  the  defendant.  It  is  true  that  a 
"  distinction  has  been  pointed  out  and  recognized  between  an 
"  alteration  of  the  original  contract  in  such  cases  and  an 
"  arrangement  as  to  the  mode  of  performing  it.  If  the 
"parties  have  attempted  to  do  the  first  by  words  only,  the 
"  Court  cannot  give  effect,  in  favour  of  either,  to  such 
"attempt:  if  the  parties  make  an  arrangement  as  to  the 
"second,  though  such  arrangement  be  only  made  by  words, 
"it  can  be  enforced.  The  question  is,  what  is  the  test  in 
"  such  an  action  as  the  present,  whether  the  case  is  within 
"  the  one  rule  or  the  other. 

"Where  the  vendor,  being  ready  to  deliver  within  the 
"agreed  time,  is  shown  to  have  withheld  his  offer  to  deliver 
"till  after  the  agreed  time  in  consequence  of  a  request  to 
"  him  to  do  so  made  by  the  vendee  before  the  expiration  of 
"the   agreed   time,    and  where  after  the,  expiration  of  the 

(a)  I'levins  v.  Downing,  45  L.  J.  0.  P.  695 ;  1  0.  P.  D.  220. 
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"  agreed  time  and  within  a  reasonable  time  the  vendor  pro- 
"  poses  to  deliver,  and  the  vendee  refuses  to  accept,  the 
"  vendor  can  recover  damages.  He  can  properly  aver  and 
"  prove  that  he  was  ready  and  willing  to  deliver  according  to 
"the  terms  of  the  original  contract.  He  shows  that  he  was 
"so,  but  that  he  did  not  offer  to  deliver  within  the  agreed 
"  time,  because  he  was  within  such  time  requested  by  the 
"  vendee  not  to  do  so.  In  such  case  it  is  said  that  the 
"original  contract  is  unaltered,  and  that  the  arrangement 
"has  reference  only  to  the  mode  of  performing  it.  But  if 
"  the  alteration  of  the  period  of  delivery  were  made  at  the 
"request  of  the  vendor,  though  such  request  were  made 
"  during  the  agreed  period  for  delivery,  so  that  the  vendor 
"  would  be  obliged,  if  he  sued  for  a  non-acceptance  of  an 
"'  offer  to  deliver  made  after  the  agreed  period,  to  rely  upon 
"  the  assent  of  the  vendee  to  his  request,  he  could  not  aver 
"  and  prove  that  he  was  ready  and  willing  to  deliver  accord- 
"  ing  to  the  terms  of  the  original  contract.  The  statement 
"  sho"\vs  that  he  was  not.  He  would  be  driven  to  rely  on 
"  the  assent  of  the  vendee  to  a  substituted  time  of  delivery, 
"that  is  to  say,  to  an  altered  time  or  a  new  contract.  This 
"he  cannot  do  so  as  to  enforce  his  claim.  This  seems  to  be 
"  the  result  of  the  cases  which  are  summed  up  in  Hickman  v. 
"  Hapies  "  (a). 

(o)  L.  E.  10  C.  P.  598. 
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The  Canadian  cases  relating  to  parol  evidence  to  explain 
the  written  memorandnm  will  be  found  in  the  notes  to 
Chapter  4  of  this  part,  beginning  at  page  81.  The  brokers' 
notes  are  memorandums  of  the  sales,  and  all  that  has  been 
said  on  the  previous  pages  applies  to  this  particular  species 
of  memorandum.  There  are  very  few  Canadian  cases 
relating  to  the  subject  of  brokers'  notes. 

Parol  variations.  The  subject  of  parol  variations  must 
not  be  confused  with  that  of  parol  evidence  to  explain,  add 
to  or  supplement  the  memorandum,  or  to  destroy  its  effect 
as  a  memorandum  under  the  Statute  of  Frauds.  This  topic 
has  been  dealt  with  in  the  notes  to  Chapter  4  of  this  part, 
ante  p.  81a  and  following  pages. 


PAKT  II. 

SALE    AND    AGREEMENT     TO     SELL. 


CHAPTEE     I. 

GENERAL   RULES   TO    ASCERTAIN    WHETHER   AN   AGREEMENT 
AMOUNTS   TO    A   SALE    OR   NOT. 

The  next  question  to  be  considered  is,  what  are  the  circum- 
stances under  which  a  contract  (good  within  the  Act)  amounts 
to  a  sale  (a)  of  goods,  so  as  to  operate  as  an  actual  sale  of 
them,  and  when  not  ? 

This  is,  properly  speaking,  a  question  depending  upon  the 
construction  of  the  agreement,  for  the  law  professes  to  carry 
into  effect  the  intention  of  the  parties  as  appearing  from  the 
agreement,  and  to  transfer  the  property  when  such  is  the 
intention  of  the  agreement,  and  not  before.  In  this  as  in 
other  cases,  the  parties  are  apt  to  express  their  intention 
obscurely,  very  often  because  the  circumstances  rendering 
the  point  of  importance  were  not  present  to  their  minds,  so 
that  they  really  had  no  intention  to  express.  The  conse- 
quence is,  that  without  absolutely  losing  sight  of  the  funda- 
mental point  to  be  ascertained,  the  Courts  and  legislature 
have  adopted  certain  rules  of  construction  which  in  their 
nature  are  more  or  less  technical ;  some  of  them  seem  very 
well  fitted  to  aid  the  Court  in  discovering  the  intention 
of   the   parties :    the   substantial    sense   of   others   may   be 


(a)  It  stould  be  borne  in  mind  that  with  the  advent  of  the  Sale  of  Goods  Act , 
1893,  the  old  expression  "  bargain  and  sale,"  formerly  used  to  denote  a 
completed  sale  accompanied  by  the  transfer  of  the  property  in  the  goods, 
disappeared,  being  replaced  bj^  the  term  "  sale." 
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questioned  (a).  The  Sale  of  Goods  Act,  1893,  by  section  1 
provides  as  follows : — 

(1)  A  contract  of  sale  of  goods  {h)  is  a  contract  whereby  the 
seller  transfers  or  agrees  to  transfer  the  property  in  goods  to 
the  buyer  for  a  money  consideration  called  the  price.  There 
may  be  a  contract  of  sale  between  one  part  owner  and  another, 

(2)  A    contract   of   sale   may   be   absolute   or   conditional. 

(3)  Where  under  a  contract  of  sale  the  property  in  the  goods 
is  transferred  from  the  seller  to  the  buyer,  the  contract  is 
called  a  sale ;  but  where  the  transfer  of  the  property  in  the 
goods  is  to  take  place  at  a  future  time  or  subject  to  some 
condition  thereafter  to  be  fulfilled,  the  contract  is  called  an 
"  agreement  to  sell."  (4)  An  agreement  to  sell  becomes  a 
sale  when  the  time  elapses  or  the  conditions  are  fulfilled  subject 
to  which  the  property  in  the  goods  is  to  be  transferred  (b). 

The  parties  do  not  contemplate  a  sale  till  the  specific  goods 
on  which  that  contract  is  to  attach  are  agreed  upon.  But 
when  the  goods  are  ascertained,  the  parties  are  taken  to 
contemplate  an  immediate  sale  of  the  goods,  unless  there  be 
something  to  indicate  an  intention  to  postpone  the  transference 
of  the  property  till  the  fulfilment  of  any  conditions  ;  and 
when  by  the  agreement  the  seller  is  to  do  anything  to  the 
goods  for  the  purpose  of  putting  them  into  a  deliverable 
state,  or  when  anything  is  to  be  done  to  them  to  ascertain  the 
price,  it  is  presumed  that  the  parties  mean  to  make  the 
performance  of  those  things  a  condition  precedent  to  the 
transference  of  the  property.  But  as  these  are  only  rules 
for  construing  the  agreement,  they  must  yield  to  anything 
in  the  agreement  that  clearly  shows  a  contrary  intention,  for 
the  parties  may  lawfully  agree  to  an  immediate  transference 
of  the  property  in  goods,  although  the  seller  is  to  do  many 
things  to  them  before  they  are  to  be  deliverable :  and,  on  the 
other  hand,  they  may  agree  to  postpone  the  vesting  of  the  pro- 
perty till  after  the  fulfilment  of  any  conditions  they  please. 

A  contract  of  sale,  under  section  1  (1)  of  the  Act,  includes 
an  agreement  to  sell,  and  an  actual  sale. 

(a)  Fust,  p.  185. 

(i)  See  also  s.  5  (1)  as  to  "  future  goods." 


Oh.  I.J  WHAT   AMOUNTS   TO   A    SALE.  131 

Such  a  contract  may  have  different  effects  in  law  upon  the 
ownership  of  the  goods  to  which  it  relates.  It  may  be  an 
agreement  perfectly  binding  on  the  parties  so  as  to  give  either 
of  them  a  remedy  against  the  person  and  general  estate  of  the 
other  for  any  default  in  fulfilling  his  part  of  the  agreement, 
but  having  no  effect  on  the  property  or  right  of  possession  in 
the  goods,  and  giving  the  proposed  buyer  neither  the  rights 
nor  liabilities  of  the  proprietor  ;  so  that  he  has  no  preferable 
right  to  the  goods  themselves,  nor  any  means  of  enforcing  his 
demand  against  them  other  than  those  of  any  other  creditor, 
while  on  the  other  hand  he  is  not  liable  to  any  loss  arising 
from  the  destruction  or  injury  of  the  goods. 

A  contract  of  this  nature  is  generally  called  an  "  executory 
"agreement"  or  an  "agreement  to  sell,"  and,  as  indicated 
above,  only  confers  upon  the  proposed  purchaser  a  right  in 
personam,  and  no  right  in  rem  attaches  to  the  goods. 

On  the  other  hand  it  may  be  an  agreement  amounting  to  a 
"  sale,"  or  what  was  formerly  known  as  a  "  bargain  and  sale  " 
(a),  which  transfers  to  the  buyer  the  general  property  in  the 
goods,  and  with  it  the  rights  and  liabilities  attached  to  the 
property.  The  buyer  in  this  case  has  a  right  in  rem,  a 
specific  interest  in  the  goods  themselves,  of  which  he  may 
avail  himself,  independently  of  his  remedy  againt  the  seller  on 
the  contract,  and  on  the  other  hand  making  him  liable  to  the 
general  risk  of  any  loss  befalling  the  goods.  This  transaction 
is  sometimes  called  an  "executed  sale,"  and  the  seller,  if 
unpaid,  still  retains  certain  rights  over  the  goods  until  they 
are  delivered  (see  post,  page  339). 

These  rules  require  a  careful  examination  of  the  cases  in 
which  they  have  been  applied,  in  order  to  perceive  their 
precise  meaning  and  force  (6). 

(a)  The  old  term  "bargain  and  sale"  was  an  expression  of  very  definite 
meaning  in  use  in  the  old  forms  of  pleading :  it  stood  for  what  is  sometimes 
called  an  "  executed  contract,"  that  is,  one  where  the  property  has  passed.  An 
executory  contract  is  one  where  the  property  has  not  passed.  Neither 
"  executed"  nor  "executory"  refers  to  something  done  or  to  be  done  according 
to  the  contract  other  than  as  above. 

(6)  They  are  nearly,  but  not  quite,  equivalent  to  the  text  of  the  Digest :  Si  id 
quod  venierit  appareat  quid  quale  quantum  sit  et  pretium  et  pure  venit  perfecta 

K  2 
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The  goods  must  he  specified. 

Specific  goods  are  defined  by  the  Act,  section  62,  as  "  goods 
"  identified  and  agreed  upon  at  the  time  a  contract  of  sale  is 
"  made." 

The  rule  that  the  parties  must  be  agreed  as  to  the 
specific  goods  on  which  the  contract  is  to  attach  before  there 
can  be  a  sale,  is  one  that  is  founded  on  the  yery  nature  of 
things.  Till  the  parties  are  agreed  on  the  specific  individual 
goods  (a),  the  contract  can  be  no  more  than  a  contract  to 
supply  goods  answering  a  particular  description,  and  since 
the  seller  would  fulfil  his  part  of  the  contract  by  furnishing 
any  parcel  of  goods  answering  that  description,  and  the 
buyer  could  not  object  to  them  if  they  did  answer  the 
description,  it  is  clear  there  can  be  no  intention  to  transfer 
the  property  in  any  particular  lot  of  goods  more  than  another, 
till  it  is  ascertained  which  are  the  very  goods  sold.  Section 
16  of  the  Sale  of  Goods  Act  provides  that  "Where  there  is  a 
*'  contract  for  the  sale  of  unascertained  goods  no  property  in 
"  the  goods  is  transferred  to  the  buyer  unless  and  until  the 
"  goods  are  ascertained." 

This  rule  has  existed  at  all  times ;  it  is  to  be  found  in  the 
earliest  English  law  books.  In  the  Year  Book  {h)  the  Justices 
all  agreed  that  a  grant  to  kill  and  take  a  deer  in  the  grantor's 
park  conferred  no  property  in  any  deer;  but  Brian  (then  Chief 
Justice)  said :  "  But  if  I  have  a  black  deer  amongst  others  in 
"  my  park,  I  can  grant  him,  and  tlie  grant  is  good  ;  and  if  I 
"have  two  amongst  the  others  known,  and  I  grant  one  or 
"  both  of  them,  the  grant  is  good,  for  this,  that  it  is  ascer- 
"  tained  what  thingis  granted." 

Lord  Coke  (c)  uses  a  very  similar  illustration  :  "  If  I  have 
"  three  horses,  and  I  give  you  one  of  them,  in  this  case  the 

est  emptio.  "  When  tlie  thing  to  be  transfeixed  under  the  contract  of  sale  has 
' '  been  ascertained  in  its  individuah  ty,  its  state,  and  its  quantity,  and  the  price  is 
"  fixed  audthe  transference  is  to  be  unconditional,  the  contract  amounts  to  aper- 
"  feet  sale  ' ' ;  but  as  this  concise  statement  requires  a  good  deal  of  explanation ,  the 
reader  is  referred  to  the  extracts  from  Pothier,  post. 

(a.)  The  individuality  of  the  thing  to  be  delivered,  as  Lord  EUenborough  put  it, 
in  Buak  v.  Davis,  2  M.  &  S.  403. 

(fc)  18  Edw.  4,  4,  14. 

(c)  Heyward's  Case,  2  Coke,  36. 
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"  election  ought  to  be  made  in  the  lifetime  of  the  parties,  for 
"  inasmuch  as  none  of  the  horses  is  given  in  certain,  the 
"  certainty,  and  thereby  the  property,  begins  by  election." 

It  makes  no  difference,  although  the  goods  are  so  far 
ascertained,  that  the  parties  have  agreed  that  they  shall  be 
taken  from  some  specified  larger  stock.  In  such  a  case  the 
reason  still  applies :  the  parties  did  not  intend  to  transfer 
the  property  in  one  portion  of  the  stock  more  than  in  another, 
and  the  law  which  only  gives  effect  to  their  intention,  does 
not  transfer  the  property  in  any  individual  portion. 

Thus  in  White  v.  Wilks  (a),  in  1813,  where  the  agreement 
was  for  the  sale  of  20  tons  of  oil  in  the  seller's  cisterns,  and 
in  point  of  fact  the  seller  had  many  cisterns  with  much 
more  than  20  tons  in  them.  Sir  J.  Mansfield,  C.  J.,  held,  at 
Nisi  Prius,  that  no  property  had  passed  to  the  buyer,  because 
the  contract  did  not  attach  on  any  particular  portion  of  oil, 
and  the  Court  of  Common  Pleas  approved  of  this  decision. 
And  in  Busk  v.  Davis  (b),  in  1814,  in  which  case  the 
agreement  was  for  the  sale  of  "  ten  tons  of  Kiga  flax,  marked 
P.  D.  E.,  at  Davis's  wharf,  ex  Vrow  Maria,''''  and  the  sellers 
had  more  than  10  tons  of  flax  of  this  description  lying  at 
Davis's  wharf,  in  mats  varying  in  size ;  and  nothing  was  done 
to  sever  10  tons  from  the  rest;  the  King's  Bench  decided 
that  no  property  passed.  Lord  EUenborough  said  :  "  The  flax 
"  was  to  be  weighed,  and  the  portion  of  the  entire  bulk  to  be 
"  delivered  was  to  be  ascertained,  and  if  the  weight  of  any 
"  number  of  unbroken  mats  was  insufficient  to  satisfy  the 
"  quantity  agreed  upon,  it  would  have  been  necessary 
"  to  break  open  some  mats  in  order  to  make  up  that 
"  quantity.  Therefore  it  was  impossible  for  the  purchaser  to 
"  say  that  any  precise  number  of  mats  belonged  exclusively 
"  to  him.  If  the  weight  did  not  divide  itself  in  an  integral 
"  manner,  it  would  be  necessary  to  break  up  and  take  some 
"fraction  of  another  mat:  every  component  part,  therefore, 
"  was  uncertain  ; "  and  Le  Blanc,  J.,  remarked,  that  every 
thing  required  to  make  a  complete  sale  had  been  done  but 

(o)  White  V.  Wilks,  5  Taunt.  176. 
(6)  Bmh  V.  Davis,  2  M.  &  S.  397. 
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one.  "  It  was  to  be  ascertained  what  goods  the  vendee  was  to 
"  have ;  now  that  is  the  point  where  the  case  is  defective  .  .  . 
"  something  was  to  be  done  to  ascertain  the  individuality." 

Several  similar  decisions  were  come  to  about  the  same  time  : 
Wallace  v.  Breeds  (a),  Austen  v.  Craven  {b),  Shepley  v. 
Davies  (c),  and  Boswell  v.  Kilborn,  in  1862  (d). 

The  case,  however,  of  WhitehouseY.  Frost {e),  decided  by  the 
Court  of  King's  Bench  in  1810,  does  not  seem  very  consistent 
with  the  others  and  is  usually  referred  to  with  disapproval. 

In  that  case  J.  and  L.  Frost  had  entered  into  a  contract  to 
sell  oil  to  Townsend,  proved  by  this  note,  delivered  by  them 
to  Townsend  :— "  Mr.  J.  Townsend,  bought  of  J.  and  L.  Frost, 
ten  tons  of  Greenland  oil  in  Mr.  Staniforth's  cisterns,  at  your 
risk,  at  39L— 390L"  At  the  time  of  the  agreement,  there 
were  in  this  cistern  forty  tons  of  oil,  the  whole  of  which  had 
formerly  belonged  to  Dutton  and  Bancroft.  Button  and 
Bancroft  had  sold  ten  tons  of  this  oil  to  J.  and  L.  Frost,  and 
J.  and  L.  Frost  gave  Townsend  a  delivery  order  on  Dutton 
and  Bancroft  for  "the  ten  tons  of  oil  we  bought  of  you." 
Nothing  whatever  was  done  to  sever  the  ten  tons  from  the 
rest  of  the  forty.  The  King's  Bench  decided  that  as  between 
Frost  and  Townsend  the  property  had  passed. 

The  Court  of  Common  Pleas  in  White  v.  Wilks  (/),  and 
Austen  v.  Craven  (h),  expressed  themselves  much  dissatisfied 
with  this  decision,  which  they  considered  inconsistent  with 
and  overruled  by  the  other  decisions  ;  but  Le  Blanc,  J.,  one 
of  the  Judges  who  decided  Whiteliouse  v.  Frost  (e),  subse- 
quently, in  Bush  v.  Davis  iff),  explained  the  case  on  a 
principle  quite  consistent  with  the  other  cases,  though  it  may 
be  doubted  whether  the  facts  of  the  case  of  Whiteliouse  v. 
Frost  as  reported  quite  justify  the  distinction.  "  In  White- 
"  house  V.    Frost,'^  said  he,  "  the  owner  of  a  large  quantity 

(a)   Wallace  v.  Breeds,  in  1811,  13  East,  522. 
(6)  Austen  v.  Craven,  in  1812,  4  Taunt.  644. 
(c)  Shepley  v.  Davies,  in  1814,  5  Taunt.  617. 
\d)  Bosuell  V.  Kilborn,  15  Moo.  P.  C.  0.  309. 
(e)  Whiteliouse  v.  Frost,  12  East,  614. 
(/)  White  V.  Wilks,  in  1813,  5  Taunt.  176. 
Ig)  Busk  V.  Davis,  in  1814,  2  M.  &  S.  397. 
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"  of  oil  in  the  mass  sold  a  certain  quantity  of  it  to  B.,  who 
"  contracted  to  sell  the  same  to  C,  specifically  as  an  undivided 
"  quantitij,  and  gave  him  an  order  upon  the  owner  for  the 
"  delivery,  which  order  the  owner  accepted.  The  question 
"  that  arose  was  not  between  the  owner  and  B.,  but  between 
"  C.  and  B.,  who  as  far  as  it  was  in  his  power  had  done 
"  every  act  to  complete  the  delivery,  for  he  only  2}retended  to 
"  sell  an  undivided  quantity.  Therefore,  whatever  might 
"  have  been  the  case  as  between  the  owner  and  B.,  the  Court 
"  were  of  opinion  that,  as  between  the  subvendee  and  B.,  the 
"  sale  was  complete."  In  the  reported  case  no  mention  is 
made  of  there  being  any  proof  whatever  of  the  agreement 
being  to  sell,  not  ten  tons  out  of  forty,  but  an  undivided 
fourth  part  of  every  portion  of  the  forty  tons  ;  unless  the 
phrase  "  at  your  risk  "  bears  that  meaning.  J.  and  L.  Frost 
seem  to  have  professed  to  sell  and  deliver  ten  tons  of  oil 
belonging  to  them  in  Staniforth's  cistern  ;  and  their  defence 
to  the  action  was,  that  they  had  no  such  oil,  because  it  still 
remained  the  property  of  Button  and  Bancroft.  It  may  be 
doubted  whether  they  were  not  estopped  from  setting  up 
such  a  defence  against  their  own  agreement,  but  the  decision 
does  not  seem  to  have  been  given  on  that  ground. 

Section  17  of  the  Sale  of  Goods  Act  provides  : — "(1)  Where 
"  there  is  a  contract  for  the  sale  of  specific  or  ascertained 
"goods  the  property  in  them  is  transferred  to  the  buyer 
"  at  such  time  as  the  parties  to  the  contract  intend  it  to 
"be  transferred.  (2)  For  the  purpose  of  ascertaining  the 
"  intention  of  the  parties  regard  shall  be  had  to  the  terms  of 
"  the  contract,  the  conduct  of  the  parties,  and  the  circum- 
"  stances  of  the  case." 

In  Seath  v.  Moore  {a),  in  1886,  Lord  Blackburn  said  :  "  It 
"  is  essential  that  the  article  should  be  specific  and  ascertained 
"  in  a  manner  binding  on  both  parties,  for  unless  that  be  so  it 
"  cannot  be  construed  as  a  contract  to  pass  the  property  in 
"  that  article." 


(a)  Seath  v.  Moore,  65  L.  J.  P.  C.  54,  at  p.  58  ;  see  also  Beid  v.  Macbeth, 
[1904]  A.  0.  223  ;  Sir  James  Laing  and  Sons  v.  Barclay,  Curie  &  Co.,  Ltd., 
[1908]  A.  C.  35 ;  anil  cf.  MrEntire  v.  Crossley,  [1895]  A.  C.  at  p.  403. 
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Subsequent  appropriation. 

The  property  will  not  pass  until  the  goods  have  been 
specified,  but  the  goods  may  be  appropriated  (a)  or  identified 
or  specified  as  the  goods  on  which  the  contract  is  to  operate, 
subsequently  to  the  making  of  the  contract,  either  by  the 
assent  of  both  parties  or  by  the  seller's  determination  of  an 
election.  And  when  they  have  been  made  specific,  the  pre- 
sumption being  that  the  property  was  intended  to  pass,  the 
property  will  pass,  unless  there  is  something  to  show  that  it 
was  the  intention  of  the  parties  that  it  should  not  pass. 
Some  of  the  cases  following  are  authorities  for  both  the 
propositions.  The  statutory  rules  as  to  subsequent  appro- 
priation are  contained  in  section  18  of  the  Sale  of  Goods  Act 
as  follows : — 

"  Eule  5. — (1)  Where  there  is  a  contract  for  the  sale  of 
"  Tinascertained  or  future  goods  by  description,  and  goods  of 
''  that  description  and  in  a  deliverable  slate  are  unconditionally 
"  appropriated  to  the  contract,  either  by  the  seller  with  the 
"  assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the 
"  seller,  the  property  in  the  goods  thereupon  passes  to  the 
"  buyer.  Such  assent  may  be  express  or  implied,  and  may  be 
"  given  either  before  or  after  the  appropriation  is  made." 

"  (2)  Where,  in  pursuance  of  the  contract,  the  seller  delivers 
"the  goods  to  the  buyer  or  to  a  carrier  or  other  bailee  [or 
"  custodier]  (whether  named  by  the  buyer  or  not),  for  the 
"  purpose  of  transmission  to  the  buyer,  and  does  not  reserve 
"  the  right  of  disposal,  he  is  deemed  to  have  unconditionally 
"  appropriated  the  goods  to  the  contract." 

It  has  been  already  said  that  the  specific  goods  must  be 


(«)  The  word  "appropriated"  bears  different  meauings.  It  may  mean  that 
the  goods  have  been  fixed  upon  as  the  subject  about  which  the  parties  are  con- 
tracting, and  in  that  case  the  contract  can  never  apply  to  any  other  goods,  as  in 
Laidler  v.  Burlinson,  2  M.  &  W.  602,  post,  p.  196  ;  or  it  may  less  correctly  mean 
that  the  seller  had  merely  intended  to  fix  upon  those  goods  as  the  subject  of 
the  contract,  but  had  not  finally  elected  to  do  so,  as  in  Atkinson  v.  Bell,  post, 
p.  139,  8  B.  &  0.  277,  in  which  case  he  may  alter  his  intention,  and  fix  upon 
other  goods  ;  see  Anderson  v.  Mori'ce,  44  L.  J.  0.  P.  10  and  341 ;  L.  E.  10  0.  P. 
58  and  609  ;  46  L.  J.  0.  P.  11 ;  1  App.  Ca.  619;  and  Calcutta  Co.  v.  De  MaUos, 
post,  p.  256  ;  32  L.  J.  Q.  B.  322  ;  33  L.  J.  Q.  B.  214. 
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agreed  upon ;  that  is,  both  parties  must  be  pledged,  the  one 
to  give  and  the  other  to  accept,  those  specific  goods.  This 
is  obviously  just,  for  until  both  parties  are  so  agreed,  the 
appropriation  cannot  be  binding  upon  either  ;  not  upon  the 
one,  because  he  has  not  consented,  nor  upon  the  other,  because 
the  first  is  free.  But  the  application  of  this  principle  leads 
to  nice  and  subtle  distinctions,  which  perhaps  cannot  be 
helped,  but  are  not  the  less  to  be  lamented.  When  the 
goods  are  selected  fi-om  the  first  in  the  original  agreement 
there  is  of  course  no  difficulty  on  the  point ;  both  parties  are 
then  bound  to  apply  the  contract  to  those  specific  goods. 
Neither  is  there  any  difficulty  where  both  parties  have  sub- 
sequently assented  to  the  appropriation  of  some  specific  goods 
to  fulfil  an  agreement  that  in  itself  does  not  ascertain  which 
the  goods  are  to  be.  The  effect  is  then  the  same  as  if  the 
parties  had  from  the  first  agreed  upon  a  sale  of  those  specific 
goods.  In  the  accurate  language  of  Holroyd,  J.  (a),  "  the 
"  selection  of  the  goods  by  the  one  party  and  the  adoption  of 
"  that  act  by  the  other,  converts  that  which  before  was  a 
"  mere  agreement  to  sell  into  an  actual  sale,  and  the  property 
"  thereby  passes." 

But  the  difficulty  arises  when  the  original  agreement  does 
not  ascertain  the  specific  goods,  and  one  party  has  appro- 
priated some  particular  goods  to  the  agreement,  but  the  other 
party  has  not  subsequently  assented  to  such  an  appropriation. 
Such  an  appropriation  is  revocable  by  the  party  who  made  it 
and  not  binding  on  the  other  party,  unless  it  was  made  in 
pursuance  of  an  authority  to  make  the  election  conferred  by 
agreement ;  or  unless  the  act  is  subsequently  and  before  its 
revocation  adopted  by  the  other  party.  In  either  case  it 
becomes  final  and  irrevocably  binding  on  both  parties. 

The  question  of  whether  there  has  been  a  subsequent 
assent  or  not,  is  one  of  fact ;  the  other  question  of  whether 
the  selection  by  one  party  merely  showed  an  intention  in  that 
party  to  appropriate  those  goods  to  the  contract,  or  showed  a 
determination  of  a  right  of  election,  is  one  of  law,  and 
sometimes  of  some  nicety. 

(a)  Rhode  v.  Thwaiies,  6  B.  &  0.  388. 
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The  general  rule  laid  down  by  Lord  Coke  in  Heyward's 
Case  (a),  and  adopted  in  Comyn's  Digest,  Election,  seems  to 
be,  that  when  from  the  nature  of  an  agreement  an  election  is 
to  be  made,  the  party  who  is  by  the  agreement  to  do  the 
first  act,  which  from  its  nature  cannot  be  done  till  the  election 
is  determined,  has  authority  to  make  the  choice  in  order  that 
he  may  perform  his  part  of  the  agreement ;  when  once  he  has 
performed  the  act  the  choice  has  been  made  and  the  election 
irrevocably  determined ;  till  then  he  may  change  his  mind  as 
to  what  the  choice  shall  be,  for  the  agreement  gives  him  lill 
that  time  to  make  his  choice. 

It  follows  from  this,  that  where  from  the  terms  of  an 
executory  agreement  to  sell  unspecified  goods,  the  seller  is  to 
dispatch  the  goods,  or  to  do  anything  to  them  that  cannot  be 
done  till  the  goods  ai-e  appropriated,  he  has  the  right  to 
choose  what  the  goods  sball  be ;  and  the  property  is  trans- 
ferred the  moment  the  dispatch  or  other  act  has  commenced, 
for  then  an  appropriation  is  made,  finally  and  conclusively,  by 
the  authority  conferred  in  the  agreement,  and  in  Lord  Coke's 
language,  "  tbe  certainty,  and  thereby  the  property,  begins 
"  by  election  "  (a) ;  but  however  clearly  the  seller  may  have 
expressed  an  intention  to  choose  particular  goods,  and 
however  expensive  may  have  been  his  preparations  for 
performing  the  agreement  with  those  particular  goods,  yet 
until  the  act  has  actually  commenced  the  appropriation  is 
not  final,  for  it  is  not  made  by  the  authority  of  the  other 
party,  nor  binding  upon  him  (b) . 

The  distinction  between  a  mere  intention  to  appropriate, 
and  a  determination  of  a  right  of  election,  which  though 
somewhat  subtle  seems  to  be  logical,  reconciles  the  two  cases 
of  Fragano  v.  Long  c  and  Atki7ison  v.  Bell  (d),  which  seem 
to  be  on  the  very  boundary  line  that  divides  the  two 
principles. 


(a)  Heyward's  Case,  2  Coke,  36. 

(J)  This  statement  of  the  law  was  approved  by  Erie,  J.,  inAldridge  v.  Johnson, 
26  L.  J.  a  B.  296;  7  E.  &  B.  885. 

(c)  Frayuno  v.  Long,  4  B.  &  0.  219. 

[d)  AtlHnsoii  V.  Udl,  8  B.  &  0.  277. 
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In  Fragano  v.  Long  (a),  in  1825,  Fragano  of  Naples  sent 
a  written  order  to  manufacturers  at  Birmingham  for  a 
quantity  of  hardware,  to  be  dispatched  on  insurance  being 
effected.  The  manufacturers  at  Birmingham,  in  pursuance 
of  this  order,  packed  up  a  cask  of  hardware  and  sent  it  to 
their  shipping  agents  at  Liverpool ;  it  was  marked  with 
Fragano's  initials,  and  insured  on  his  account.  The  shipping 
agents  were  putting  the  goods  on  board  a  vessel,  when,  by 
the  fault  of  the  defendant,  they  were  injured,  and  an  action 
being  brou.ght  for  this  wrong  in  Fragano's  name,  it  was  con- 
tended that  it  was  ill  brought,  because  the  property  in  the 
goods,  at  the  time  they  were  injured,  had  not  yet  vested  in 
Fragano  ;  but  the  Court  of  King's  Bench  decided  that  the 
property  was  in  Fragano  from  the  moment  the  goods  by  his 
direction  left  the  seller's  warehouse  at  Birmingham. 

In  Atkinson  v.  Bell  {b),  before  the  same  Judges  in  1828,  it 
was  proved  that  Bell,  the  defendant,  had  ordered  two  machines 
to  be  made  by  Sleddon,  after  the  pattern  most  approved  of  by 
a  person  called  Kaye.  Sleddon  completed  two  machines ;  he 
afterwards  altered  them  to  suit  some  alteration  in  Kaye's 
machines.  He  then  packed  them  in  boxes,  and  wrote  to  Bell 
to  say  they  were  ready,  and  to  ask  by  what  conveyance  they 
were  to  be  sent.  Sleddon  then  became  bankrupt,  and  his 
assignees  having  brought  an  action  for  goods  bargained  and 
sold  against  Bell,  the  Court  of  King's  Bench,  with  some 
apparent  reluctance,  decided  that  the  form  of  action  would 
not  lie,  as  there  was  no  actual  [bargain  and]  sale.  The  goods 
remained  Sleddon's  goods,  though  he  had  intended  them  for 
Bell,  and  informed  him  of  that  intention. 

There  can  be  no  doubt  that  Sleddon  had,  as  far  as  inten- 
tion could  do  it,  appropriated  the  goods  to  Bell  as  firmly  as 
the  sellers  had  appropriated  them  to  Fragano  in  the  other 
case,  and  probably  he  had  been  at  more  expense  in  conse- 
quence of  such  an  intended  appropriation ;  but  Fragano's 
bargain  was,  that  the  goods  should  be  dispatched,  and   his 


(a)  Fragano  v.  Long,  4  B.  &  0.  219. 
(i)  Atkmson  v.  Bdl,  8  B.  &  C.  277. 
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seller  had  begun  to  dispatch  them.  Sleddon  had  done 
nothing  under  his  contract  with  Bell:  he  had  only  made 
great  preparations  for  doing  something.  For  all  that  had 
been  done,  Sleddon  might  still  have  supplied  Bell  with  any 
two  other  machines  answering  the  description;  but  if  Bell 
had  assented  to  the  appropriation  of  these  two  machines  the 
case  would  have  been  different. 

In  the  following  cases  the  question  whether  a  subsequent 
assent  had  been  given  was  considered. 

In  Rhode  v.  TMvaites  (a),  in  1827,  the  buyer  bought 
twenty  hogsheads  of  sugar,  to  be  filled  and  delivered  by  the 
seller.  The  seller  filled  and  delivered  four,  and  subse- 
quently filled  sixteen  others,  and  wrote  to  the  buyer  to  take 
them  away,  and  the  buyer  promised  to  do  so.  It  was  held 
that  the  property  passed. 

In  Elliott  V.  Pyhus{b\  in  1834,  the  property  was  held  to 
have  passed  where  the  buyer,  having  ordered  a  machine  to 
be  made,  admitted  when  it  was  finished  that  it  was  made 
according  to  order,  made  a  part  payment  on  account,  and 
requested  the  seller  to  deliver  it  before  the  balance  was 
paid  (c). 

Sparkes  v.  Marshall  (d),  in  1836,  was  an  action  on  a  policy 
of  insurance,  and  the  question  was,  whether  the  plaintiff  had, 
at  the  time  of  making  the  policy,  any  property  in  a  particular 
cargo  of  oats.  Bamford,  a  corn  merchant,  had  bought  of 
John  and  Son,  of  Youghal,  500  to  700  barrels  of  prepared 
black  oats,  to  be  shipped  by  them  as  they  could  get  a  vessel. 
Bamford  sold  to  the  plaintiff,  on  the  10th  of  November,  500 
to  700  barrels  of  oats,  described  as  to  be  shipped  by  John 
and  Son ;  and  on  the  14th  of  November  Bamford  wrote  to 
the  plaintiff  to  say  that  the  oats  were  coming  by  the  Gibraltar, 
and  the  plaintiff  showed  his  assent  to  this  by  immediately 
insuring,  on  his  own  account,  the  oats  "  per  Gibraltar,  sup- 
posed to  be  not   yet   loaded."     "  The  question  turns,"  said 


(a)  Mhode  v.  Thwaites,  6  B.  &  0.  388  ;  9  D.  &  E.  293. 

(6)  Elliott  V.  Pybns,  10  Bing.  512. 

(c)   Wilkins  v.  Bromhead,  in  1844,  6  M.  &  G.  963;  7  Scott,  N.  B.  921. 

{d)  Sparkes  v.  Marshall,  2  Bing.  N.  0.  761. 
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Tindal,  C.  J.,  "upon  the  right  of  the  plaintifE  at  the  time  of 
"  effecting  the  policy  to  that  specific  cargo  of  oats  on  board  the 
*'  Gibraltar.  The  plaintiff  contends  that  those  particular  oats 
*' were  appropriated  to  him;  the  defendant,  on  the  other 
"hand,  contends  that  no  specific  cargo  of  oats  was  appro- 
"  priated,  that  he  had  only  a  right  of  action  against  Bamford, 
^ '  and  that  he  could  recover  the  same  damages  now  in  such 
"action,  notwithstanding  the  loss  of  the  Gibraltar  packet 
"  .  .  .  .  This  letter  (of  November  14th)  seems  to  us  to  be  an 
"  unequivocal  appropriation  of  the  oats  on  board  the  Gibraltar 
"by  Bamford,  and  this  appropriation  is  essential  to  and 
"  adopted  by  the  plaintiff  ....  we  therefore  think  the 
"plaintiff  is  entitled  to  judgment." 

In  the  following  cases  the  question  was,  whether  the  pro- 
perty had  passed,  the  seller  having  by  the  determination  of 
an  election,  appropriated  the  goods  to  the  contract. 

In  Brians  v.  Nix  [a),  in  1839,  Miles  Tempany,  a  corn 
exporter  at  Longford  in  Ireland,  was  in  the  habit  of  consign- 
ing corn  to  the  plaintiffs  at  Liverpool  for  sale  on  commission, 
and  drawing  bills  on  them  against  the  consignments.  On 
the  31st  of  January  Tempany  obtained  from  the  captain  of  a 
boat,  1^0.  54,  lying  at  Longford,  a  boat  receipt  for  530 
barrels  of  oats  stated  in  the  receipt  to  be  then  on  board,  by 
which  they  were  made  deliverable  to  the  plaintiff's  agents  in 
Dublin.  In  fact,  there  were  no  oats  on  board  at  the  time  of 
signing  the  receipt,  for  the  loading  began  on  the  1st  of 
February.  On  the  2nd  of  February,  Tempany  wrote  to  the 
plaintiffs  enclosing  the  boat  receipt  and  a  bill  drawn  on 
them  against  these  630  barrels,  which  they  accepted  on 
receipt.  On  the  6th,  400  barrels  had  been  put  onboard,  and 
on  this  day  Tempany,  being  pressed,  gave  the  defendants  a 
delivery  order  on  his  agent  in  Dublin  for  oats  on  board 
No.  54  and  other  boats.  On  the  9th  the  loading  was 
complete,  and  Tempany  induced  the  captain  to  sign  a  new 
boat  receipt,  making  the  oats  deliverable  to  the  defen- 
dants,  who   subsequently  obtained   possession.     The   Court 

(a)  Bryans  v.  Nix,  4  M.  &  W.  775. 
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held  that  the  oats  had  not  been  appropriated  to  the 
plaintiffs.  The  grounds  of  the  decision  appear  to  have 
been  that  the  boat  receipt  sent  to  the  plaintiffs  purported  to 
be  an  undertaking  by  the  captain  to  retain  for  them  goods 
then  in  his  possession,  when,  in  fact,  there  were  none,  and 
was  therefore  meaningless  ;  and  was  not  evidence  of  Tempany 
having  appropriated  similar  goods  to  them  which  subsequently 
came  into  the  captain's  possession.  And  that  as  to  these 
goods  there  was  no  evidence  that  Tempany  had  appropriated 
them  to  anyone  before  the  9th,  on  which  day  the  captain 
was  made  the  agent  of  the  defendants  to  hold  for  them. 

In  Aldridge  v.  Johnson  (a),  in  1857,  it  was  agreed  that  the 
plaintiff  should  give  Knights  32  bullocks  and  a  sum  of  23/., 
and  should  have  in  exchange  100  qrs.  of  oats  forming  part  of 
a  bulk  of  200  to  300  qrs.  then  lying  in  Knights'  warehouse. 
The  plaintiff  sent  sacks  for  the  oats,  of  which  155  were  filled  by 
Knights'  order.  Knights  then,  finding  himself  in  embarrassed 
circumstances,  had  the  sacks  emptied  back  into  the  bulk,  and 
subsequently  the  defendant,  his  assignee  in  bankruptcy, 
claimed  the  oats.  But  the  Court  held  that  the  property  had 
passed  to  the  plaintiff'.  Erie,  J.,  said  the  decisive  act  was 
putting  the  portion  into  the  sacks  (b). 

The  case  of  Langton  v.  Higgins{c),  in  1859,  followed 
Aldridge  v.  Johnson  [a).  Bottles  which  the  plaintiff  had  sent 
to  be  filled  with  peppermint  oil,  were  filled  and  weighed,  and 
the  Court  held  the  property  had  passed. 

In  Falk  v.  Fletcher  (d),  in  1865,  De  Mattos,  of  London, 
chartered  a  vessel  from  the  defendants,  to  load  a  cargo 
of  salt  at  Liverpool,  and  proceed  with  it  to  Calcutta.  The 
captain  was  to  apply  to  the  plaintiff  at  Liverpool  for  a  cargo. 
The  course  of  business  between  the  plaintiff  and  De  Mattos 
was  for  the  plaintiff  to  put  the  salt  on  board  any  ship 
chartered  by  De  Mattos,  to  take  the  mate's  receipts  for 
the  quantities  as  put  on  board,  exchanging  them  afterwards 


(a)  Aldridge  \.  Johnson,  26  L.  J.  Q.  B.  296;  7  E.  &  Bl.  885. 
(6)  But  see  Jenntr  v.  Smiih,  post,  p.  144. 
(r)  Lan'jion  v.  Higgivs,  28  L.  J.  Ex.  252  ;  4  F.  &  N.  402. 
{d)  Falk  V.  Fletcher,  34  L.  J.  0.  P.  146 ;  18  0.  B.  N.  S.  403. 
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for  a  bill  of  lading  making  the  salt  deliverable  to  the 
plaintiff  or  his  assigns,  and  to  send  it  and  the  invoice  to 
De  Mattos,  together  with  a  draft  for  his  acceptance. 

In  this  case  the  plaintiff  had  put  on  board  1,007  tons  of 
salt  when  he  heard  that  De  Mattos  had  stopped  payment ; 
he  immediately  stopped  loading,  and  proposed  to  the  defen- 
dants either  that  he  should  complete  the  loading  on  his  own 
account,  or  that  they  should  purchase  the  salt  already  on 
board,  or  give  him  a  bill  of  lading  for  that  quantity;  but 
defendants  declined  all  his  proposals  and  sailed  for  Calcutta, 
where  the  salt  was  sold  at  a  loss  by  their  agents.  It  was 
contended  for  the  defendants  that  the  property  in  the  salt 
had  passed  to  De  Mattos  by  delivery  on  board  the  vessel  («), 
and  that  taking  the  mate's  receipts  was  nothing  more  than  a 
means  of  ascertaining  the  quantities.  The  jury  found  a 
verdict  for  the  plaintiff'  on  the  ground  that  he  did  not  intend 
when  he  put  the  salt  on  board  to  pass  the  property  to  De 
Mattos  or  to  part  with  control  of  it,  and  the  Court  refused  to 
grant  a  new  trial. 

In  Campbell  v.  The  Mersey  Docks  and  Harbour  Board  (b), 
in  1863,  the  plaintiff  had  purchased  250  bales  of  cotton  out 
of  a  cargo  of  500.  When  the  500  bales  were  landed,  they 
were  all  marked  in  one  way  and  not  numbered,  but  the  dock 
company's  servants  numbered  them  at  the  time  of  landing. 
The  company  gave  the  plaintiff  a  warehouse  certificate  for 
250  bales,  describing  them  as  numbered  from  1  to  250. 
Subsequently  the  company  informed  the  plaintiff  that  200  of 
the  250  bales  numbered  1  to  250  had  been  inadvertently 
delivered  to  other  persons,  and  offered  to  substitute  other 
numbers,  which  offer  the  plaintiff  declined.  The  jury  found 
that  the  only  evidence  of  an  appropriation  was  a  mistake  of 
the  company's  clerk,  and  on  the  motion  it  was  held  that  the 
property  had  not  passed. 

In  Ex  parte  Pearson,  in  re  The  Wiltshire  Iron  Co.  (c),  in 
1868,  Pearson,  who  was  unaware  that  a  petition  for  winding 

(a)  See  Moalces  v.  Nicholson,  post,  p.  169  ;  34  L.  J.  C.  P.  273  ;  19  C.B.  N.  S.  290. 

(6)  Campbell  v.  Mersey  Bocks,  U  0.  B.  N.  S.  412. 

(c)  Ex  parte  Pearson,  In  re  Wiltshire  Iron  Co.,  37  L.  J.  Oh.  554;  3  Ch.  App.  443. 
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up  The  Wiltshire  Iron  Co.  had  been  presented,  purchased 
200  tons  of  ii'on  from  the  company,  who  placed  the  iron  in 
trucks  and  sent  invoices  to  Pearson  signifying  the  consign- 
ment. The  trucks  were  moved  from  the  company's  woi'ks 
on  to  the  line  of  the  Great  Western  Eailway  Co.,  in  whose 
custody  they  were  when  the  winding-up  order  was  made. 
It  was  held  the  property  had  passed. 

In  Jenner  v.  Smith  («),  in  1869,  the  plaintiff  showed  the 
defendant  a  sample  of  hops  of  which  he  then  had  three 
pockets  lying  in  a  London  warehouse.  The  defendant 
agreed  to  buy  two  of  them  at  £1  15s.  per  cwt.  :  they  were 
to  be  left  in  the  warehouse  until  he  wrote  for  them.  Some 
days  afterwards,  the  plaintiff  instructed  the  warehouseman 
to  set  apart  two  of  the  pockets,  which  was  done,  and  a  card 
with  the  defendant's  name  was  placed  on  them,  but  they 
were  not  transferred  in  the  warehouse  books.  Subsequenth' 
the  plaintiff  sent  the  defendant  an  invoice  showing  the 
weights,  but  there  was  nothing  to  show  that  the  defendant 
had  abandoned  his  right  to  see  that  the  bulk  corresponded 
with  the  sample,  or  to  see  them  weighed,  and  the  Court  held 
the  property  had  not  passed  ;  the  defendant  had  neither 
assented  to  the  seller's  appropriation,  nor  given  the  seller 
authority  to  appropriate  for  both.  Keating,  J.,  at  p.  276, 
pointed  out  the  distinction  between  this  case  and  Aldi'idge  v. 
Johnson  {ante,  page  142)  where  "the  bulk  of  the  barley  had 
"been  inspected  and  approved,  and  all  that  remained  to  be 
"  done  was  to  sever  and  measure  the  portion  to  be  appro- 
''  priated  to  the  vendee  ;  and  that  the  vendor  had  filled  a 
"  number  of  sacks  which  had  been  sent  by  the  vendee, 
"  thereby  measuring  it.  The  barley  Avhich  was  to  be  appro- 
•' priated  to  the  fulfilment  of  the  contract  was,  therefore, 
"severed  from  the  bulk  and  measured  with  the  assent  of 
"  both  parties.  There  could  be  no  doubt  that  the  property 
"  in  the  barley  so  dealt  with  passed." 

In  Stock  V.  Inglis  {b),  in  1882,  the  question  was  considered 


(a)  Jenner  v.  Smith,  L.  E.  4  0.  P.  270. 

(i)  Stock  V.  In^Us,  9  Q.  B.  D.  708  ;  12  Q.  B.  D.  564  ;  10  App.  Oa.  263. 
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at  great  length,  whether  the  property  in  bags  of  sugar  had 
passed  where  the  seller  had  not  at  the  time  of  the  loss 
elected  which  of  certain  bags  to  appropriate  to  a  particular 
contract. 

So  far  those  contracts  have  been  spoken  of  which  operate 
in  law  as  conveyances  of  the  property,  but  where  the 
contract  is  not  one  which  is  intended  to  operate  as  an  assign- 
ment or  conveyance  of  the  property,  but  is  only  a  mere 
promise  that  an  assignment  will  be  made  if  a  certain  event 
shall  happen,  then,  in  order  that  the  equitable  interest  which 
such  a  promise  is  intended  to  give  may  be  created  and  pass, 
the  goods  must  be  specific,  to  the  degree  indicated  in  the 
judgments  in  the  following  case,  just  as  they  must  be  specific 
where  it  is  intended  that  the  property  shall  pass.  This  is 
decided  by  the  case  of  Holroyd  \.  Marshall  (a),  in  the  House 
of  Lords,  in  1862,  where  it  was  argued  that  no  interest 
passed  because  the  goods  were  never  sufficiently  specified  for 
the  contract  to  attach  upon  them.  Taylor,  the  occupier  of  a 
mill,  covenanted  to  assign  to  Holroyd,  his  landlord,  machinery 
which  was  not  in  existence  at  the  date  of  the  covenant,  but 
which  might  thereafter  be  brought  by  him  into  the  mill,  and 
the  principal  question  was,  whether  a  mere  covenant  to 
assign  would  be  effectual  to  pass  any  interest  at  all ;  but 
there  was  a  second  question,  viz.,  assuming  that  it  woidd  be 
effectual  to  pass  an  interest  in  the  goods,  provided  they 
were  sufficiently  specific,  whether  the  machinery  was 
sufficiently  specific  in  this  particular  case.  The  House  of 
Jjords  held  that  the  covenant  was  effectual  to  pass  an 
equitable  interest,  and  that  the  goods  were  sufficiently 
specific. 

The  judgment  of  Lord  Westbury,  L.  C,  is  most  instructive, 
and  is  again  cited  in  the  chapter  on  Equitable  Assign- 
ments (5).  He  said,  "A  contract  for  the  sale  of  goods,  as, 
''  for  example,  of  500  chests  of  tea,  is  not  a  contract  which 
"  would  be  specifically  performed,  because  it  does  not  relate 
"to   any   chests  of   tea   in   particular;    but   a  contract   to 

(rt)  Holrmjd  v.  Marshall,  33  L.  J.  Ch.  193;  10  H.  L.  E.  191. 
\b)  Post,  p.  291. 
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"sell  500  chests  of  the  particular  kind  of  tea  which,  is 
"  now  in  my  warehouse  in  Gloucester,  is  a  contract  relating 
"to  specific  property,  and  which  would  be  specifically 
"performed." 

In  Lunn  v.  Thornton  (a),  in  1845,  there  was  a  covenant 
which  was  in  terms,  that  one  party  "sold  and  delivered" 
goods  which  he  then  had  or  thereafter  might  have.  The 
action  was  trover,  which  put  in  issue  the  fact  whether  the 
property  in  the  after-acquired  goods  had  passed,  and  the 
Court  of  Common  Pleas  held  that  it  had  not.  This  case  is 
quite  consistent  with  the  preceding  one.  At  law  the  property 
had  not  passed. 

The  case  of  B elding  v.  Read  (^'),  in  1865,  was  hardly  con- 
sistent with  the  law  as  laid  down  in  Holroyd  v.  Marshall  (c), 
and  was  overruled  by  the  House  of  Lords,  in  1888,  in  the 
case  of  Tailby  v.  Official  Receiver  {d).  In  B elding  v.  Read 
the  debtor  made  an  assignment  of  all  his  household  furniture, 
&c.,  then  being  or  thereafter  to  be  upon  his  dwelling-house 
at  Eeedham  or  elsewheie  in  the  United  Kingdom.  Subse- 
quently one  of  his  creditors  seized  goods  in  the  house,  and 
a  horse  and  gig  standing  at  livery  at  Yarmouth,  all  of  which 
had  been  purchased  after  the  agreement.  The  Court  held 
that  the  agreement  did  not  attach  on  those  goods,  for  they 
had  never  become  specific  as  in  Holroyd  v.  Marshall  (c)  ; 
but  in  Tailby  v.  Official  Receiver  [d)  the  House  of  Lords 
expressed  the  opinion  that  the  learned  Judges  who  decided 
the  case  had  misapprehended  the  doctrine  laid  down  by 
Lord  Westbury  in  Holroyd  v.  Marshall,  being  possibly 
misled  by  the  reference  made  by  the  noble  Lord  to  specific 
performance. 

Leatham  v.  Amor  (e),  in  1878,  was  a  very  similar  case  to 
Holroyd  v.  Marshall  (c). 

(a)  Lunn  v.  Thornton,  14  L.  J.  C.  P.  161 ;   1  C.  B.  379. 

(h)  Belding  v.  Bead,  34  L.  J.  Ex.  212 ;  3  H.  &  0.  955. 

(c)  Holroyd  v.  Marshall,  33  L.  J.  Ch.  193;   10  H.  L.  E.  191. 

{d)  Tailby  v.  Official  Receiver,  58  L.  J.  Q.  B.  75 ;  13  A.  C.  523 ;  see  also  In  re 
Clarke,  Ooombe  v.  Carter  (1887),  56  L.  J.  Ch.  981 ;  36  Ch.  D.  348  ;  and  ihe 
chapter  on  Equitable  Assignments,  post. 

(f)  Leatham  v.  Amor,  47  L.  J.  Q.  B.  581.     See  also  Lazarus  v.  Andrade,  in 
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The  case  of  In  re  Count  D'Epineuil  («),  in.  1882,  where 
Fry,  J.,  held  that  a  charge  in  favour  of  a  creditor  of  all 
present  and  future  personalty  was  effectual  only  to  charge 
the  property  which  belonged  to  the  debtor  at  the  date  of  the 
agreement  {h),  followed  Belding  v.  Read,  and  was  also 
overruled  by  Tailby  v.  Official  Receiver  (supra). 

There  may  possibly  be  some  doubt  whether  the  true 
principle  of  those  cases,  which  settle  that  goods  dispatched 
by  the  seller  are  the  property  of  the  buyer,  is,  that  the  seller 
has,  by  dispatchiag  them,  exercised  and  determined  a  right 
of  election,  though  it  is  difficult  on  any  other  principle  to 
reconcile  them  with  those  cases  which  decide  that  a  delivery 
to  a  carrier,  and  a  receipt  by  him,  do  not  make  a  contract 
good  within  the  Statute  of  Frauds  or  the  Sale  of  Goods  Act. 
For  if  the  principle  were  that  the  carrier  had  authority  from 
the  buyer  to  consent  to  an  appropriation,  he  would  surely 
have  authority  also  to  accept  the  goods  within  the  meaning 
of  the  statute,  but  that  it  is  settled  he  has  not  (c). 

That  the  dispatch  does  vest  the  property  in  the  buyer 
there  can  be  no  doubt.  As  long  since  as  1803,  Lord  Alvan- 
ley,  in  delivering  the  judgment  of  the  Court,  in  Button  v. 
Solomonson  [d),  said  :  "  When  this  point  was  first  mentioned  I 
"  was  surprised,  for  it  appeared  to  me  to  be  a  proposition  as 
' '  well  settled  as  any  in  the  law,  that  if  a  tradesman  order 
"  goods  to  be  sent  by  a  carrier,  though  he  does  not  name  any 
"  carrier,  the  moment  the  goods  are  delivered  to  the  carrier 
"  it  operates  as  a  delivery  to  the  purchaser,  the  whole  pro- 
"perty  immediately  vests  in  him:  he  alone  can  bring  an 
"action  for  any  injury  done  to  the  goods,  and  if  any  accident 
"  happen  to  the  goods  it  is  at  his  risk.  The  only  exception 
"  to  the  purchaser's  right  over  the  goods  is,  that  the  vendor. 


1880,  49  L.  J.  0.  P.  847;  5  0.  P.  D.  318;  Clements  v.  MaUheius,  in  1883,  52 
L.  J.  a  B.  772  ;  11  Q.  B.  D.  808;  Beeves  v.  Barlow,  in  1884,  11  a  B.  D.  610 ; 
12a  B.D.  436. 

(«)  In  re  Count  D'Epineml,  20  Ch.  D.  758. 

(b)  In  re  Panaina,  New  Zealand  and  Australian  Royal  Mail  Go.,  in  1870,  39 
L.  J.  Ch.  482 ;  5  Oh.  App.  322. 

(c)  Ante,  p.  23. 

\d)  Button  V.  Solomonson,  3  B.  &  P.  582  ;  and  see  Sale  of  Goods  Act,  s.  32. 

L  2 
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"in  the  case  of  the  former  becoming  insolvent,  may  stop 
"  them  in  tramitu.  On  this  part  of  the  case,  therefore,  the 
"  Court  has  never  entertained  any  doubt."  It  is  to  be  ob- 
served that  Lord  Alvanley  joins  two  propositions  together 
(both  perfectly  undoubted  law) :  that  when  goods  are  by 
agreement  to  be  sent  by  a  carrier,  the  delivery  of  the  goods 
to  the  carrier  amounts  to  a  prima  facie  appropriation  of  the 
goods  to  the  buyer,  and  vests  the  property  in  him,  and  that 
it  is  a  delivery  to  the  buyer  ;  that  the  goods  are  both  sold  and 
delivered.  In  most  of  the  cases  both  of  these  things  existed; 
at  the  moment  of  time  when  it  became  necessary  to  determine 
whose  property  the  goods  were,  they  were  both  sold  and  also 
delivered,  but  to  the  carrier,  and  therefore  only  in  transitu : 
but  it  was  not  so  in  Fragano  v.  Long  (a),  where  the  goods, 
were  appropriated,  but  were  still  in  the  hands  of  the  seller's 
agent.  There  was  in  that  case  an  objection  made  that  the 
property  remained  in  the  seller,  because  he  and  his  agents 
still  retained  the  possession  of  the  goods,  so  as  never  to  have 
parted  with  his  rights  as  an  unpaid  seller.  Bailey,  J., 
expressly  says  that  there  might  be  a  diflB.culty  as  to  that,  if 
the  seller  and  his  shipping  agents  were  setting  up  an  adverse 
interest,  but  not  in  the  present  case.  The  decision,  therefore, 
in  that  case  was,  that  the  goods  were  bargained  and  sold,  and 
that  it  was  not  material  to  inquire  whether  the  transitus  had 
commenced  or  not.  This  is  not  a  merely  theoretical  distinc- 
tion :  a  trader  who  receives  an  order  for  goods  of  a  particular 
description,  to  be  dispatched  by  sea,  very  often  with  a  view 
of  preserving  his  lien,  has  the  bills  of  lading  made  out  to 
his  own  order,  so  as  to  secure  that  the  goods  shall  not  be  de- 
livered till  paid  for,  and  it  is  worth  consideration  under  what 
circumstances  by  doing  so  he  prevents  the  shipment  operating 
as  an  appropriation  of  the  specific  goods,  and  so  retains  in 
himself  the  general  property,  and  consequently  the  liability 
to  loss  during  the  voyage. 

If  the  reason  why  the  delivery  of  the  goods  to  the  carrier 
primd  facie  appropriates  them  to  the  contract  of  sale  and  vests 

(a)  Fragano  v.  Long,  4  B.  &  0.  219,  ante,  p.  139. 
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the  property  in  the  buyer,  is  that  the  carrier  is  an  agent  of 
the  bnyer,  having  authority  to  receive  the  goods  for  hira,  it 
follows  that  when  the  carrier  receives  the  goods  under  a  con- 
tract with  the  seller,  by  which  he  agrees  to  keep  possession 
of  the  goods  subject  to  the  seller's  orders,  the  property  is 
not  transferred,  for  in  such  a  case  it  is  clear  that  the  carrier 
does  not  receive  the  goods  as  an  agent  for  the  buyer. 

But  this  consequence  does  not  necessarily  follow,  if  the 
reason  why  the  delivery  of  the  goods  to  the  carrier  appro- 
priates the  goods  and  vests  them  in  the  buyer,  is  that  it 
amounts  to  a  determination  of  a  right  of  election  given  to  the 
seller  by  the  contract  under  which  he  is  to  dispatch  the 
goods.  The  seller's  attempt  to  retain  a  right  of  possession 
may  sometimes  prevent  the  delivery  to  the  carrier  from 
operating  as  a  determination  of  the  seller's  right  of  election, 
but  it  will  not  necessarily  do  so.  Whether  it  does  or  not 
must  depend  upon  the  intention  with  which  they  were 
delivered,  and  the  terms  of  the  contract  by  which  the  seller 
is  bound  to  dispatch  them. 

In  some  cases  the  terms  of  the  agreement  of  sale  prevent 
any  question  from  arising.  Thus  in  Swain  v.  Shepherd  (a), 
in  1832,  at  Nisi  Prius,  before  Parke,  B.,  in  which  the  seller 
sued  the  carrier  for  the  loss  of  the  goods,  the  learned  Judge 
told  the  jury  that  if  they  believed  the  evidence  that  the  goods 
were  sent  on  a  contract  of  sale,  if  approved  of,  if  not,  to  be 
kept  to  be  returned,  the  plaintifE  was  the  proper  party  to  sue. 
It  is  quite  obvious  that  the  circumstance  of  a  carrier  inter- 
vening in  this  case  was  purely  accidental,  and  had  nothing 
to  do  with  the  vesting  of  the  property.  If  the  seller  had 
literally  with  his  own  hands  delivered  them  into  the  hands 
of  the  buyer  on  those  terms,  the  property  must  have 
remained  in  the  seller  until  the  buyer  had  approved  of  the 
goods,  or  failed  to  return  them. 

In  all  cases  the  terms  of  the  agreement  are  of  great  conse- 
quence, for  the  first  question  is,  whether  the  goods  have  been 
appropriated   pursuant   to   the   authority    conferred   by   the 

(a)  8wain  v.  Shepherd,  1  M.  &  E.  223. 
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agreement,  so  as  to  vest  the  general  property  in  the  buyer, 
and  then  it  may  become  a  further  question  how  far  the  terms 
with  which  the  seller  has  clogged  the  appropriation  are  bind- 
ing or  not,  and  that  too  must  depend  upon  the  terms  of  the 

agreement. 

Now  in  considering  whether  an  intention  to  pass  the  pro- 
perty existed  in  any  contract,  it  will  be  well  to  contrast  two 
classes  of  cases— firstly,  where  the  seller  delivers  direct 
to  the  buyer  or  his  agent  without  the  intervention  of  a 
third  person  acting  as  the  agent  of  neither  but  as  a  carrier  ; 
and  secondly,  where  such  a  person  does  intervene.  For 
the  seller's  interest  in  these  two  cases  may  probably  not  be 

the  same. 

If  no  carrier  intervenes,  the  unpaid  seller,  until  he  has 
parted  with  the  possession,  has  at  least  his  lien  for  the  pur- 
chase-money, and  may  withhold  the  goods  until  he  is  paid, 
notwithstanding  that  the  property  may  have  passed,  and  may 
have,  by  the  terms  of  the  contract  with  the  buyer,  a  further 
right  to  retain  possession  until  the  happening  of  some  event, 
and  this  also  although  the  property  may  have  passed,  and, 
therefore,  in  the  majority  of  cases  it  is  to  his  advantage  to 
have  passed  the  property,  and  with  it  the  risk  (a). 

In  the  case  of  Sweeting  v.    Turner  (h),  in  1872,    Black- 
burn, J.,   said :   "  It  is  thoroughly  established  that  by  the 
"English  law,  where  a  bargain  and  sale  is  completed  with 
"  respect  to  goods,  and  everything  to  be  done  on  the  part  of 
"  the  vendor  before  the  property  should  pass  has  been  per- 
"  formed,  then  the  property  vests  in  the  purchaser,  although 
"  the  vendor  still  retains  his  lien,  the  price  of  the  goods  not 
"  having   been   paid ;  and   any  accident   happening   to   the 
"  things  subsequently,  unless  it  is  caused  by  the  default  of 
"vendor — any  calamity  befalling  them  after  the  sale  is  com- 
"  pleted — must  be  borne  by  the  purchaser,  and,  by  parity  of 
"  reasoning,  any  benefit  to  them  is  his  benefit,  and  not  that 
"  of  the  vendor." 

But   where   a   carrier   intervenes,    the  seller's  interest  is 

(a)  See  Sale  of  Goods  Act,  sections  41,  42,  and  43. 

(6)  Sweeting  v.  Turner,  41  L.  J.  Q.  B.  58;  L.  E.  7  Q.  B.  310. 


Ch.  I.]  RESERVATION   OF   THE    JUS    DISPONENDI.  151 

rather  the  other  Avay.  If  the  seller  delivers  the  goods  into 
the  carrier's  hands,  and  the  property  has  passed,  his  lien  (a) 
is  gone,  for  he  has  parted  with  the  possession  to  the  carrier, 
and  any  right  given  him  by  contract  to  withhold  possession 
is  not  one  of  which  the  carrier  can,  acting  on  the  seller's 
behalf,  avail  himself,  and  the  buyer  has  the  right  to  demand 
the  goods  from  the  carrier.  In  this  case,  therefore,  it 
is  to  the  seller's  interest  that  the  property  should  not  have 
passed. 

When,  therefore,  the  seller  delivers  the  goods  to  the 
carrier  instructing  him  to  deliver  them  to  him,  the  seller,  or 
his  agent,  at  the  other  end  of  the  joiirney,  the  presumjDtion  is 
that  the  property  was  not  intended  to  pass.  The  commonest 
case  of  this  sort  is  where  the  shipper  or  consignor  takes  a  bill 
of  lading  from  the  captain  making  the  goods  deliverable  to 
himself  or  his  agent.  This  reservation  of  control  over  the 
-goods  by  retaining  the  property  in  them  has  been  termed  the 
reservation  of  thejws  disponendi,  and  is  formulated  in  section  19 
of  the  Sale  of  Goods  Act,  as  follows  :— 

"  19. — (1)  Where  there  is  a  contract  for  the  sale  of  specific 
"  goods  or  where  goods  are  subsequently  appropriated  to  the 
"contract,  the  seller  may,  by  the  terms  of  the  contractor 
"  appropriation,  reserve  the  right  of  disposal  of  the  goods  uutil 
"  certain  conditions  are  fulfilled.  In  such  case,  notwithstand- 
"  ing  the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or 
"  other  bailee  or  custodier  for  the  purpose  of  transmission  to  the 
"  buyer,  the  property  in  the  goods  does  not  pass  to  the  buyer 
"  until  the  conditions  imposed  by  the  seller  are  fulfilled. 

"  (2)  Where  goods  are  shipped,  and  by  the  bill  of  lading 
"  the  goods  are  deliverable  to  the  order  of  the  seller  or 
"  his  agent,  the  seller  i&  prima  facie  deemed  to  reserve  the  right 
"  of  disposal. 

"  (3)  "Where  the  seller  of  goods  draws  on  the  buyer  for  tlie 
"  price,  and  transmits  the  bill  of  exchange  and  bill  of  lading 


(a)  A  lien  is  a  personal  right  which  cannot  be  parted  with,  and.  continues  only 
so  long  as  the  possessor  holds  the  goods  :  per  Parke,  B.,  in  Legg  v.  Evans,  in 
1840,  6  M.  &  W.  42.  See  also  Donald  v.  SucJcHiig,  in  1866,  35  L.  J.  Q.  B.  232  ; 
L.  E.  1  a  B.  603. 
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"  to  the  buyer  together  to  secure  acceptance  or  payment  of  the 
"  bill  of  exchange,  the  buyer  is  boand  to  return  the  bill  of 
"  lading  if  he  does  not  honour  the  bill  of  exchange,  and  if  he 
"  wrongfully  retains  the  bill  of  lading  the  property  in  the  goods 
"  does  not  pass  to  him." 

The  seller  cannot  protect  himself  where  the  property  has 
passed,  by  saying  to  the  carrier,  "  Do  not  deliver  the  goods  to 
"  the  buyer,  but  deliver  them  to  my  agent,"  and  by  the  carrier 
agreeing  to  this;  such  a  contract  might  be  good  between 
the  carrier  and  the  seller,  but  it  could  not  deprive  the  buyer 
of  such  rights  as  the  contract  with  the  seller  has  already 
given  him,  and  the  carrier  would  be  a  wrongdoer  in  with- 
holding delivery. 

The  law  is  the  same  if  the  goods  are  delivered  to  a  carrier 
by  land,  for  as  far  as  regards  the  vesting  of  the  property,  the 
bill  of  lading  has  no  peculiar  legal  effect :  it  is  a  direction  to 
the  shipowner  as  to  the  person  to  whom  he  is  to  give  the 
goods,  and  a  contract  on  his  part  to  give  them  according  to 
that  direction,  and  has  precisely  the  same  effect  on  the  vesting 
of  the  property  that  a  verbal  agreement  to  the  same  effect 
would  have  had.  It  is  very  strong  evidence  of  what  the  shipper 
intended  in  shipping  the  goods,  but  his  intention  has  not  the 
more  effect  because  it  is  expressed  in  the  shape  of  a  bill  of  lading. 
If  the  seller  and  the  buyer  have  come  to  the  binding  agreement, 
that  the  buyer  is  to  have  forthwith  certain  goods,  the  seller 
cannot,  without  the  consent  of  the  buyer,  add  fresh  condi- 
tions ;  and  if  he  orders  the  actual  holder  to  keep  back  the 
goods  till  the  buyer  has  done  something,  which  he  is  not 
bound  to  do,  the  order  is  void,  and  the  holder  obeys  it  at  his 
peril,  and  it  is  no  matter  that  the  holder  is  a  shipowner,  and 
the  order  in  the  shape  of  a  bill  of  lading.  The  buyer  has 
a  right  to  say  to  the  shipowner  or  captain,  "  They  are  my 
"goods,  give  me  them;  if  you  have  made  promises  to  the 
"  shipper  inconsistent  with  my  rights,  look  you  to  that." 
But  the  case  is  quite  different  if  the  original  bargain  rendered 
either  the  passing  of  the  property  or  the  right  of  possession 
conditional.  The  seller  then  has  a  right  to  insist  as  against 
the  buyer  on  the  fulfilment  of  those  conditions  contained 


Ch.  I.]  RESERVATION   OF   THE   JUS    DISPONENM.  153 

in  the  original  bargain,  and  the  form  of  the  bill  of  lading  is 
of  great  weight  as  evidence,  to  show  whether  he  insists  upon 
that  right.  Neither  is  there  any  peculiar  legal  effect  in  an 
invoice,  but  the  terms  of  the  invoice  afford  very  strong 
evidence  of  what  the  terms  of  the  agreement  of  sale  are,  and 
also  of  the  seller's  intention  to  appropriate  the  specific 
goods,  and  the  question,  whether  the  directions  not  to  deliver 
are  contrary  to  the  bargain,  is,  therefore,  often  decided  by 
the  terms  of  the  invoice  as  a  matter  of  evidence.  Bearing 
these  matters  in  mind,  it  is  not  difficult  to  reconcile  Coxe  v. 
Harden  («)  with  Brandt  v.  Boiolby  {h),  though  at  first  glance 
they  seem  directly  opposed  to  each  other. 

If,  for  example,  the  seller  had  contracted  to  sell  1,000  qrs. 
of  wheat,   and  had  put   1,000  qrs.    on  board,  it  is  a  ques- 
tion  of   fact   whether    those    1,000    qrs.    had    been    ascer- 
tained or  specified  as  the  subject  of  the  contract :  if  they 
have,  then  the  seller  can  tender  them,  only,  and  the  buyer 
is  bound  to  accept  them,  only.     But  it  is  a  further  question 
of  fact  whether  the  property  has  passed.     It  will  pass  unless 
the    seller   has    shown   that   it    was   his    intention    that   it 
should  not  pass.      Then  comes  the    question   whether   the 
seller  had  any  right  or  power  to  give  effect  to  that  intention. 
That  must  depend  on  the  contract.     The  seller  cannot  vary 
it  at  pleasure.     If  the  intention  of  the  parties  to  be  gathered 
from  the  terms  of  the  contract  was,  that  the  property  should 
pass  at  once,  or  when  placed  on  board,  or  when  delivered  at 
a  certain  port,  or  when  bills  drawn  against  the  goods  had 
been  accepted,  or  when  bills  drawn  against  the  goods  had 
been  paid,  or  on  the  happening  of  any  other  event,  it  is  not 
in  the  seller's  power  to  vary  the  contract,  or,  as  it  is  some- 
times expressed,  to  vary  the  consignment,  and  to  say  that  the 
property  shall  pass  at  some  time  other  than  that  agreed  upon. 
Bu-t  if  he  has  the  right  to  give  effect  to  that  intention  con- 
sistently with  the  contract,  he  can  do  so  ;  and  the  question 
is  one  of  fact,  Did  such  an  intention  exist  ?     Of  this  the 
terms  of  the  bill  of  lading  are  very  strong  evidence.     But 

(a)  Coxe  V.  Harden,  4  East,  211,  post,  p.  156. 

(6)  Brandt  v.  Bowlhy,  2  B.  &  Ad.  932,  post,  p.  169. 
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all  cases  of  consignment  are  not  from  a  seller  to  a  buyer. 
In  many  cases  a  consignor  consigns  to  an  agent,  and 
not  to  a  buyer,  and  raises  money  on  the  consignment  by 
drawing  on  his  agent,  negotiating  the  bills  with  a  bank,  and 
pledging  the  bills  of  lading  with  the  bank  as  security  :  and 
this  he  may  do  on  any  terms  he  may  choose,  for  he  is 
consigning  to  his  own  servant. 

A  letter  to  the  bank  authorizing  them  to  sell  the  consign- 
ment in  case  the  bills  are  not  paid  is  the  ordinary  letter  of 
hypothecation.  If  the  letter  authorizes  the  bank  to  sell  all 
consignments  for  which  bills  of  lading  may  in  future  come  into 
their  hands,  it  is  called  a  general  letter  of  hypothecation. 

There  are  two  early  cases  on  this  subject  which  seem  to 
have  been  decided  upon  the  same  principle.  In  each  of 
them  the  Court  decided  that  both  the  property  and  right  of 
possession  were  vested  in  the  buyer  and  consignee,  whilst 
in  Brandt  v.  Boiclby  {a)  the  judgment  of  the  Court  was,  that 
neither  was  vested,  and  in  Wilmshurst  v.  Boii}her(b),  thai 
only  the  right  of  property  was  vested  ;  but  the  principle 
seems  to  be  the  same.  The  Court  seem  to  have  considered 
the  correspondence  and  evidence  carefully,  to  see  whether 
the  goods  were  shipped  with  the  intent  to  appropriate  them 
to  the  agreement,  and  then  to  have  considered  whether  the 
seller,  under  the  agreement,  had  a  right  to  retain  the  possession, 
for  the  facts  showed  beyond  a  doubt  that  he  had  a  wish  to 
do  so. 

The  first  of  those  cases  was  W alley  v.  llontff ornery  (c),  in 
1803.  The  facts,  as  reported,  were,  that  Walley,  at  Liver- 
pool, gave  Schumann  and  Co.,  of  Memel,  an  order  for  timber. 
Schumann  and  Co.  wrote  to  him  on  the  1st  of  May  to  say 
they  had  chartered  on  his  account  the  ship  Esther ;  and 
on  the  15  th  May  they  wrote  him  another  letter,  enclosing  a 
bill  of  lading  and  an  invoice,  and  informing  him  that  they 
had  drawn  on  him  at  three  months  for  the  price  of  the 
timber  ;  none  of  those  letters  are  set  out  in  the  report,  which 


(a)  Brandt  v.  Boiulby,  2  B.  &  Ad.  932,  post,  p.  159. 

{h)   Wilmshnnt  v.  Bowktr,  7  M  &  G.  882;  8  Scott,  N.  E.  371,  post,  p.  161. 

(c)   WiiHrii  V.  Miiid/nmeri/,  3  East",  585. 
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greatly  lessens  its  value.     The  invoice  was   of  this   tenor  : 
"  Memel,  9th  May.     Invoice  of  a  cargo  of  timber  shipped  by 
"  order  and  for  account  and  risk  of  Mr.  T.  Walley,  at  Liverpool, 
*'  in  the  Esther  "  ;  and  the   bill  of  lading   Avas  "  to  order  or 
"  assigns,  he  or  they  paying  freight,"  and  was  indorsed  in 
blank  by  Schumann  and  Co.     Schumann  and  Co.  sent  their 
correspondent,   Montgomery,   another  bill  of   lading,   under 
which  and  by  their  directions  he  got  possession  of  the  cargo. 
Walley,  wlio  was   not   insolvent,   demanded   the   goods   of 
Montgomery,  and  offered  to  accept  the  drafts  drawn  on  him 
by  Schumann  and  Co.,  but  Montgomery  refused  to  let  him 
have  them  unless  he  would  pay  ready  money.     Walley  Avould 
not  pay  ready  money ;  he  did  not  tender  the  freight  which 
Montgomery  paid.     Montgomery  sold  the  cargo,  and  Walley 
brought  trover  against  him,  and  the  question  was,  whether 
Walley  had  the  right  of  property  and  possession  in  the  cargo 
or   not.       Montgomery  seems  to  have  been  treated  by  the 
Court    as   identified   in   interest    with    Schumann   and   Co. 
Lord  EUenborough,  at  the  trial,  looking  at  the  correspond- 
ence and  the  bill  of  lading  only,  thought  Schumann  and  Co. 
had   appropriated  the  goods  to  be  Walley's  if  he  accepted 
the  bills  and  paid  the  freight,  and  not  till  then.     He  had 
offered  to  accept  the  bills,  so  that  the  first  condition  was 
fulfilled ;   but  he  had   not  offered  to  pay  the  freight,    and 
therefore  he  was  nonsuited.     The  King's  Bench  granted  a 
new  trial.      Lord  EUenborough  said   that  he  should  have 
retained  his  opinion  had  it  not  been  for  the  invoice,  to  which 
his  attention  had  not  been  called  at  the  trial ;    he  thought 
that  showed  that  the  appropriation  was  absolute.     Grose,  J., 
said :  "  The  defendant   was  the   mere   agent   of   Schumann 
"  and  Co.,  out  of  whom  the  property  was  divested  by  the 
"  bill  of  lading  and  invoice,  and  the  delivery  to  the  captain 
"  for  every  purpose  except  that  of  stopping  in  transitu.   .  .  . 
"  No  man  can  make  another  his   debtor   against  his  will 
"  .    .    .    there   was   no    duty   in   the   plaintiff    to   pay   the 
"  defendant  the  freight,  because  he  was  a  tort  feasor  :  standing 
"  as  Schumann  and  Co.  he  was  detaining  the  goods  from  the 
"  plaintiff  after  having  passed  the  property  to  him." 
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The  other  case  was  Coxe  v.  Harden  (a),  also  in  1803.  In 
that  case  Browne  and  Co.,  of  Rotterdam,  had  an  order  from 
Oddy  and  Co.,  of  London,  for  flax.  The  terms  of  the  order 
are  not  given  in  the  report,  nor  the  manner  in  which  the 
first  part  of  it  was  performed.  On  the  12th  of  February, 
1802,  Browne  and  Co.  wrote  to  Oddy  and  Co.  as  follows : 
"  We  have  the  pleasure  of  handing  to  you  a  bill  of  lading, 
"  and  invoice  of  the  remainder  of  the  flax  we  purchased  for 
"  your  account,  by  order  of  Mr.  Oddy,  consisting  of  eighteen 
"  mats,  which  are  shipped  in  Vroiv  Jeannctte  for  your  place, 
"  the  amount  being  31 7L  Os.  lOd.  We  have  this  day  drawn 
"  on  you  at  two  usances  in  favour  of  Lacon,  Fisher  and  Co., 
"  not  doubting  it  will  meet  due  honour."  The  bill  of  lading 
which  was  sent  to  Oddy  and  Co.  was  unindorsed,  and  Oddy 
and  Co.  being  in  difficulties,  transferred  it  to  Harden  the 
defendant,  who,  as  the  bill  was  unindorsed,  stood  in  exactly 
the  position  of  Oddy  and  Co.  Then  Oddy  and  Co.  failed, 
and  Browne  and  Co.  having  transmitted  an  indorsed  bill 
of  lading  to  Coxe,  he  brought  trover  against  Harden,  who 
had  obtained  possession  of  the  goods  by  means  of  the  un- 
indorsed bill  of  lading.  The  Court  of  King's  Bench  thought 
Coxe  could  not  sue  in  his  own  name,  but  they  said  it  was 
not  necessary  to  decide  that,  for  Browne,  and  Co.  could  not 
have  sued  in  their  own  name.  As  Harden  had  actually 
received  the  goods,  no  question  on  stoppage  in  transitu 
arose,  and  the  question  in  the  case  was,  whether  the  right 
of  property  and  possession  in  the  goods  had  passed  from 
Browne  and  Co.  to  Oddy  and  Co.  or  not.  Neither  the  terms 
of  the  order  nor  of  the  invoice  are  given  in  the  report,  but 
in  argument  it  is  asserted,  "that  the  property  was  vested  in 
"  them  without  any  words  of  condition  annexed,  scilicet  if  they 
"honoured  the  bill,"  and  each  of  the  Judges  assumes  in  his 
judgment  as  a  starting  point,  that  it  was  clear  that  Oddy  and 
Co.,  if  they  continued  solvent,  were  to  have  immediate  pos- 
session. It  seems,  therefore,  not  too  much  to  infer,  that  the 
original  agreement  was  one  by  which  the  sellers  were  not 

(a)  Coxe  V.  Harden,  4  East,  211. 
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to  retain  a  right  of  possession  till  the  bills  were  honoured ; 
and,  consequently,  that  the  directions  to  the  captain  not  to 
deliver  to  Oddy  and  Co.,  signified  by  the  bill  of  lading  being 
unindorsed,  were  no  part  of  the  bargain,  and  not  such  as  (if 
Oddy  and  Co.  had  continued  solvent)  could  have  been  enforced 
against  them. 

In  the  case  of  The   Constant  in,  in  1807  (a),  Lord  StoTvell 
pointed  out  the  great  importance  of  the  terms  of  the  contract 
of  sale,  upon  the  right  of  the  consignor  to  control  the  goods 
after  they  have  been  put  on  board  ship.     In  that  case,  some 
brandy  taken  on   board  the  ship  was  claimed  by  a  neutral, 
Kye,  who  was  the  consignee.     The  captors  insisted  that  the 
brandy  remained  the  property  of  the  consignor,  who  was  an 
enemy.     The  facts  seem  to  have  been,  that  Kye  ordered  the 
brandy  of  the  consignor,  who  put  it  on  board   the  ship  at 
Cette,  and  had  bills  of   lading  made  out,  which  expressed 
that  the  brandy  was  shipped  on  account   of  Kye,  and  at  his 
risk.     Drafts  were  drawn  by  Kye's  directions  on  his  corre- 
spondent, who  dishonoured  them  by  mistake,  and  the  con- 
signor, under  a  mistaken  idea  that  Kye  was  insolvent,  took 
legal  steps  in  Cette,  by  which  the  master  of  the  ship  was 
ordered  not  to  deliver  the  goods  to  Kye,  but  to  the  consignor's 
agent :    the  order  of   revocation   was  peremptory.       It  was 
proved   that  Kye  was  in  reality  solvent,   and  that  the  con- 
signor was  under  a  mistake.     The  letters  containing  Kye's 
orders  for  the  brandy  were  not  at  first  before  the  Court. 
Lord  Stowell,  after  pointing  out  with  great  clearness  that  the 
consignor  had,  in  fact,  made  a  revocation,  and  that,  therefore, 
the  only  question  was,  if  he  had  a  right  to  make  it,  and  that 
neither  by  the  law  of  England  nor  of  France  was  there  an 
unlimited  power  of  stoppage  in  transitu  in  the  one  country, 
or  revendication  in  the  other,  except  where  the  buyer  had 
failed,   said  that  in  this  case  Kye  was  not  insolvent,  and, 
therefore,  the  goods  were  Kye's,  "  unless  it  can  be  shown 
"  that  the  right  of  the  shipper  extends  further  than  I  have 
'■  stated  it,  and  that  it  amounts  to  an  unlimited  right  to  vary 

(a)  The  Constantia  [Henrichson),  6  Eob.  351. 
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the  consignment  at  pleasure  ;  where  goods  are  shipped 
without  orders,  such  a  right  exists.  The  seller,  if  he  may 
be  so  described,  retains  an  absolute  power  over  them,  for 
there  is  no  purchase.  But  when  orders  have  been  received 
and  executed,  and  delivery  has  been  made  to  the  master  of 
the  ship,  and  bills  of  lading  signed,  the  seller  is  functus 
ofcio,  except  in  the  peculiar  case  in  which  he  is  again 
reinstated  by  the  privileges  of  the  vendeur  primatif.  That 
will  make  it  a  matter  of  fundamental  importance,  that  the 
letters  containing  the  original  order  should  be  produced. 
The  mercantile  law  I  take  to  be  clear  and  distinct,  that  the 
seller  has  not  a  right  to  vary  the  consignment,  except  in 
the  case  above  stated.  The  mischief  and  inconvenience 
that  would  ensue  on  a  contrary  supposition,  are  extreme. 
The  goods  might  be  put  on  board,  and  might  lie  at  the 
risk  of  the  consignee  for  two  or  three  months,  and  if  the 
consignor  could  come  and  resume  them  at  pleasure,  it 
would  place  the  consignee  in  a  situation  of  great  dis- 
advantage, that  he  should  be  exposed  to  the  risk  during 
such  a  length  of  time,  for  an  object  that  might  eventually 
be  defeated  at  any  moment,  by  the  capricious  or  interested 
change  of  intention  in  the  breast  of  the  consignor;  it 
would  be  to  expose  the  consignee  altogether  to  the  mercy 
of  the  consignor." 
In  Ogle  v.  Atkinson  (a),  in  1814,  Smidt  and  Co.  of  Eiga, 
having  funds  of  the  plaintiff's  in  their  hands,  purchased  flax 
at  his  request,  for  which  he  sent  his  own  ship.  Smidt  and 
Co.  put  the  flax  on  board,  telling  the  captain  that  it  was  the 
property  of  the  plaintiff,  and  as  such  the  captain  received  it. 
They  induced  the  captain  to  sign  bills  of  lading  making  the 
flax  deliverable  to  blank  or  order,  and  sent  it  to  their  agent 
in  this  country  with  instructions  to  get  the  plaintiff 's  accept- 
ance for  2,500/.,  which  sum  they  coiiceived  would  be  due  to 
them  on  balance.  The  plaintiff  declined  to  give  his  accept- 
ance, and  the  warehouseman  refused  to  give  him  possession. 
The  Court  held  that  the  property  passed  absolutely  to  the 

(«)  Ogle  V.  Atlciraon,  5  Taunt.  759. 
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plaintiff  on  delivery  on  board  his  ship,  Gibbs,  C.  J.,  pointing 
ont  that  if  the  flax  had  been  delivered  to  the  captain  to  be 
the  property  of  the  plaintiff  on  condition  that  he  accepted 
certain  bills,  the  case  would  have  been  different. 

In  Craven  v.  Mydcr  (a),  in  1816,  the  contract  was  for  the 
sale  of  24  hogsheads  of  sugar,  from  Craven  to  French,  free 
on  board  a  British  ship,  two  months'  credit.  CraA^en  put 
24  hogsheads  on  board  the  defendant's  vessel  the  George, 
which  was  that  named  by  French,  but  retained  the  lighter- 
man's receipt,  which  expressed  them  to  be  shipped  for  and 
on  account  of  him.  Craven.  The  Court  of  Common  Pleas 
decided,  that  Craven  had  never  j^arted  with  the  right  of 
possession.  Gibbs,  C.  J.,  said,  "  that  the  plaintiffs  might 
"  refrain  from  delivering  the  goods,  unless  under  such  cir- 
"  cumstances  as  would  enable  them  to  recall  the  goods  if 
"  they  saw  occasion."  It  seems  very  doubtful  whether  the 
property  had  passed  under  such  circumstances  from  the 
seller  so  as  to  free  him  from  the  risk  of  loss,  but  there  was 
no  occasion  to  decide  that  in  Craven  v.  Ryder  (a).  It  would 
seem  from  Coxe  v.  Harden  [b],  that  if  the  goods  in  Craven  v. 
Ryder  (a)  were  appropriated  to  the  contract,  which  was 
on  credit,  Craven  had  no  longer  power  to  control  the 
possession ;  and  from  the  following  case  of  Brandt  v. 
Bouihy  (c),  it  would  seem  that  the  appropriation  was  not 
complete  by  the  mere  delivery  on  board  the  ship,  unless  it 
■\\'as  done  with  the  intention  of  appropriation. 

In  Brandt  v.  Boivlhy  (c),  in  1831,  the  Court  of  King's 
Bench  decided  that  the  property  in  a  cargo  of  wheat  remained 
iu  the  seller.  The  decision  turned  entirely  on  the  peculiar 
circumstances.  These  seem  to  have  been  that  Berkeley,  of 
Newcastle,  having  agreed  to  purchase  wheat  of  the  plaintiffs, 
merchants  at  St.  Petersburg,  payment  to  be  by  drafts  ou 
London,  chartered  a  vessel  of  the  defendant,  Bowlby,  and 
sent  it  to  receive  the  wheat.  Then  Berkeley  and  the  agents 
of  the  plaintiffs  in  England  quarrelhid,  and  Berkeley  wrote  to 

(a)  Graven  y.  Ryder,  6  Taunt  433. 

(J)  C(xr.e  V.  Harden,  4  Easf,  211. 

(c)  Brandt  v.  Bowlby,  2  B.  &  Ad.  932. 
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cancel  every  order  lie  had  given  (which  he  had  clearly  no 
right  to  do).  The  plaintiffs  wrote  to  say  that  they  would 
nevertheless  load  the  vessel,  hoping  it  would  meet  Berkeley's 
approval.  They  did  load  the  vessel,  but  took  the  bills  of 
lading  to  their  own  order.  They  sent  one  of  the  bills  of 
lading  indorsed  to  their  agent,  another  they  sent  unindorsed 
to  Berkeley,  and  at  the  same  time  informed  him  of  -what 
they  had  done,  and  that  they  had  drawn  partly  on  him  and 
partly  on  London  for  the  price.  Berkeley  refused  to  accept 
the  draft  on  him,  or  to  allow  the  house  in  London  to  accept 
on  his  account.  When  the  ship  arrived  the  price  of  wheat 
had  risen,  and  Berkeley  obtained  the  cargo  from  the  defen- 
dants against  the  will  of  the  plaintiffs,  whose  agents  held  the 
indorsed  bills  of  lading.  The  plaintiffs  brought  an  action  on 
the  contract  for  a  delivery  contrary  to  the  bill  of  lading,  and 
recovered  as  damages  the  value  of  the  cargo  at  the  port  of 
discharge.  The  defendants'  counsel  moved  to  reduce  the 
damages,  because  the  plaintiffs  had  no  right  of  possession,  in 
which  case  the  damages  should  be  only  nomiual,  or  at  least 
no  more  than  an  unpaid  seller's  right  of  possession,  in 
which  case  the  measure  of  damages  should  be  the  invoice 
prioe  ;  but  the  Court  refused  a  rule  on  both  points.  The 
Court  seems  to  have  come  to  the  conclusion  from  the  corre- 
spondence, that  the  goods  were  not  shipped  for  the  purpose 
of  appropriating  them  to  the  fulfilment  of  the  still  existing 
contract  which  Berkeley  had  tried  to  cancel,  but  for  the 
purpose  of  offering  to  Berkeley  a  substituted  contract,  which 
he  declined.  When  once  this  construction  was  put  upon  the 
facts,  the  case  became  identical  in  principle  with  Sivain  v. 
Shepherd  (a). 

Ruck  V.  Hatfield  (b),  in  1832,  was  a  case  nearly  similar  to 
Craven  v.  Ryder  (c).  The  shipowner  there,  however,  had 
refused  to  give  a  receipt,  and  it  is  to  be  observed,  that  Lord 
Tenterden,  in  Abbott  on  Shipping  {d),  cites  the  case  as  an 

(a)  Simiin  v.  Shepherd,  1  M.  &  R.  223. 
(6)  Buck  V.  Hatfield,  5  B.  &  Aid.  632. 
(c)  Craven  v.  Ryder,  6  Taunt.  433. 
\d)  Abbott  on  Shipping,  Htb  ed.,  840. 
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authority  that  under  such  circumstances  the  seller  retains  his 
rights,  "  at  least  as  against  the  master  of  the  ship,"  so  that  it 
appears  he  did  not  consider  it  clear  that,  as  against  the  buyer, 
the  seller  could  retain  any  control  after  shipment. 

In  Alexander  v.  Gardner  («),  in  1835,  the  plaintiffs, 
merchants  in  London,  contracted  to  sell  to  the  defendants, 
butter  which  they  were  expecting  from  Ireland.  The  broker's 
note  was  in  these  terms : — "  London,  Oct.  11,  1833.  Bold  to 
"  Messrs.  William  Gardner  and  Son,  for  account  of  Messrs. 
"  Alexander  and  Co.,  200  firkins  Murphy  and  Co.'s  Sligo 
"butter,  at  71s.  6d.  per  cwt.,  free  on  board  for  first  quality. 
"...  Payment,  bill  at  two  months  from  the  date  of  landing. 
"To  be  shipped  this  month."  The  butter  was  not  shipped 
until  November,  but  the  defendants  waived  any  objection  on 
that  score,  and  retained  the  invoice  and  bill  of  lading,  which 
had  been  indorsed  to  and  delivered  to  them.  In  December 
the  vessel  with  the  butter  on  board  was  wrecked.  The  Court 
held  that  the  property  had  passed  to  the  defendants. 

In  Wihnsliurst  v.  Botvker  (b),  in  1841,  the  defendants 
entered  into  this  written  contract  with  the  plaintiffs  : — "  Sold 
"  to  Messrs.  Wilmshurst  and  Son,  about  300  quarters  of  wheat, 
"  as  per  sample,  at  21.  lis.  per  quarter  on  board.  Payment  by 
"  banker's  draft  on  London,  at  two  months  date,  to  be  remitted 
"  on  receipt  of  the  invoice  and  bill  of  lading."  The  defendants 
shipped  310  quarters  on  board  a  vessel,  and  took  bills  of 
lading  deliverable  to  their  order  or  assigns.  They  insured 
the  goods,  and  in  pursuance  of  an  agreement  with  the  plain- 
tiffs, charged  them  with  the  premiums  as  well  as  the  price  of 
the  wheat.  They  forwarded  an  indorsed  bill  of  lading  and 
an  invoice  to  the  plaintiffs,  who  sent  them  back  a  draft,  but 
not  a  banker's  draft.  The  defendants  instantly  returned  it, 
and  resold  the  wheat  at  an  advanced  price.  The  plaintiffs 
having  failed  in  an  action  in  trover  (c),  on  the  ground  that 
they  were  not  entitled  to  the  possession  of  the  goods,  as  they 
had  .not  given  the  banker's  draft,  now  moved  for  judgment 

(a)  Alexander  v.  Gardner,  1  Bing.  N.  0.  671. 
(J)   Wilmshurst  v.  Boivker,  2  M.  &  G.  792. 
(c)   Wilmshurst  v.  Bowlter,  b  Bing.  N.  0.  541. 
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non  obstante  veredicto.  There  was  no  complaint  of  what 
seems  to  have  been  the  real  wrong,  the  over  hasty  resale. 
The  Court  of  Common  Pleas,  after  taking  time  to  consider, 
decided  that  the  property  was  in  the  plaintiffs,  but  that  on 
the  true  construction  of  the  contract  the  defendants  were  to 
have  a  right  to  retain  possession  until  the  delivery  of  a 
banker's  draft.  On  appeal  (a),  the  Court  seems  to  have  been 
of  the  same  opinion  as  the  Court  of  Common  Pleas  as  to  the 
passing  of  the  property,  but  to  have  reversed  that  Court  on 
the  construction  of  the  contract.  From  the  shape  in  which 
the  question  came  before  the  Court  (a  motion  for  judgment 
non  obstante  veredicto),  it  was  a  fact  admitted  on  both  sides 
that  "  the  defendants,  by  order  of  the  plaintiffs,  caused  the 
"  goods  to  be  shipped  for  the  account  and  at  the  risk  of  the 
"  plaintiffs,"  so  that  the  Court  had  no  occasion  to  decide 
whether  the  appropriation  owed  its  validity  to  a  prior  autho- 
rity contained  in  the  agreement,  or  to  a  subsequent  assent  on 
the  part  of  the  plaintiffs.  In  point  of  fact,  there  seems  to 
have  been  ample  evidence  of  both. 

Ellershaw  v.  Magniac  (b)  was  tried  in  1843,  but  was  not 
reported  until  1851.  The  plaintiff,  a  merchant  in  Leeds, 
contracted  with  J.  and  J.  Cortazzi,  who  carried  on  business 
in  London  and  Odessa,  to  buy  a  cargo  of  linseed.  The 
Odessa  partner,  before  any  linseed  had  been  shipped,  drew 
two  bills  on  the  plaintiff  on  account  of  the  linseed,  which 
were  accepted  by  the  plaintiff  and  paid  when  due.  The 
plaintiff  chartered  the  Woodhouse,  and  sent  her  to  Odessa 
to  take  on  the  cargo.  When  she  was  loaded  the  Odessa 
partner  wrote  to  his  London  partner,  "With  regard  to  your 
"  sales  of  linseed,  Mr.  Ellershaw  will  receive  a  part  by  the 
^'Woodhouse."  He  then  obtained  a  bill  of  lading  making 
the  cargo  deliverable  to  order  or  assigns.  The  Odessa  house, 
being  in  difficulties,  indorsed  the  bill  of  lading  for  value  to 
the  defendants,  who  claimed  the  cargo,  as  holders,  on  the 
arrival  of  the  ship  at  Hull.     The  Court,  consisting  of  Lord 


(a)  Wilmshurst  v.  Bowher,  in  1844,  12  L.  J.  0.  P.  475  ;  7  M.  &  G.  882 ;  8 
Scott,  N.  E.  571. 
(6)  Ellershaw  v.  Magniac,  6  Ex.  670. 
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Abinger,  C.  B.,  and  Barons  Parke  and  Alderson,  held  that 
the  property  had  not  passed  to  the  plaintiff. 

Wait  V.  Baker  [a],  in  1848,  is  often  cited  as  a  leading  case 
on  this  subject.  The  defendant,  who  was  a  corn  factor  at 
Bristol,  contracted  by  letters  with  Lethbridge,  a  corn  factor 
at  Plymouth,  to  buy  from  him  400  to  500  qrs.  f.o.b.  of 
barley,  at  Kingsbridge  or  neighbouring  port,  for  cash,  on 
handing  bills  of  lading,  or  acceptance  at  two  months  date. 
Lethbridge  was  informed,  in  answer  to  inquiries,  that  he 
was  to  charter  a  vessel,  and  accordingly  he  chartered  the 
Emerald.  The  captain  signed  a  bill  of  lading  making  the 
barley  deliverable  at  Bristol,  to  the  order  of  Lethbridge  or 
assigns,  freight  as  per  charter.  Lethbridge  then  went  to 
Bristol,  and  early  in  the  morning  called  at  the  defendant's 
office,  and  there  left  the  invoice  and  an  unindorsed  bill  of 
lading.  He  called  again  later  on  in  the  day,  when  some  dis- 
pute arose,  and  although  the  defendant  said  he  accepted  the 
cargo,  and  offered  to  pay  cash,  Lethbridge  declined,  and  took 
away  the  bill  of  lading  and  indorsed  it  to  the  plaintiffs  for 
value.  When  the  Emerald  arrived  the  defendant  obtained 
possession  of  part  of  the  cargo.  The  Court  held  that  the 
property  had  not  passed  to  the  defendant. 

Parke,  B.,  after  pointing  out  that  although  a  delivery  to  a 
carrier  is,  if  nothing  further  takes  place,  a  delivery  to  the 
buyer  so  as  to  vest  the  property  in  him,  but  that  this  was 
not  such  a  case,  said:  "The  delivery  of  the  goods  on  board 
"  the  ship  was  not  a  delivery  of  them  to  the  defendant,  but  a 
"  delivery  to  the  captain  of  the  vessel,  to  be  carried  under  a 
"  bill  of  lading,  and  that  bill  of  lading  indicated  the  person 
"  for  whom  they  were  to  be  carried.  By  that  bill  of  lading 
' '  the  goods  were  to  be  carried  by  the  master  of  the  vessel 
' '  for  and  on  account  of  Lethbridge,  to  be  delivered  to  him 
"  in  case  the  bill  of  lading  should  not  be  assigned,  and  if  it 
"  should,  then  to  the  assignee.  The  goods  therefore  still 
"  continued  in  possession  of  the  master  of  the  vessel,  not  as 
"  in  the  case  of  a  common  carrier,  but  as  a  person  carrying 
"  them  on  behalf  of  Lethbridge." 

(a)   Wait  V.  Baher,  11  L.  J.  Ex.  307  ;  2  Ex.  1. 
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In  Jenkyns  v.  Brown  (a),  in  1849,  the  plaintiff,  a  mercliant 
in  London,  instructed  his  agents,  Klingender  and  Co.,  of 
New  Orleans,  to  purchase  corn.  Klingender  and  Co.  did  so 
with  their  own  money,  and  drew  two  drafts  on  the  plaintiff. 
Klingender  and  Co.  took  the  bills  of  lading,  deliverable  to 
themselves.  They  then  sold  the  drafts  to  the  defendants, 
and  indorsed  the  bills  of  lading  to  them  as  security.  After 
the  sale  of  the  drafts  they  sent  an  invoice  to  the  plaintiff, 
stating  that  the  corn  was  "  consigned  to  order,  by  order,  and 
"for  account  and  risk"  of  the  plaintiff.  The  bills  were 
presented  to  the  plaintiff  for  acceptance,  and  accepted,  and, 
together  with  the  bills  of  lading,  were  deposited  by  the 
defendants  with  bankers.  On  the  day  when  the  drafts 
became  due  the  plaintiff  called  at  the  bank,  demanded  the 
bills  of  lading,  and  offered  to  take  up  the  drafts.  He  was 
requested  to  call  again  next  day,  as  the  drafts  had  been  mis- 
laid, but  he  did  not  do  so.  The  drafts,  when  presented  for 
payment,  were  dishonoured.  The  defendants  sold  the  corn, 
and  the  Court  was  of  opinion  that  the  property  did  not  pass 
to  the  plaintiff,  Coleridge,  J".,  in  delivering  the  judgment  of 
the  Court,  saying,  "that  taking  the  bills  of  lading  deliver- 
"  able  to  their  own  order  was  nearly  conclusive  evidence 
"  that  the  consignors  did  not  intend  to  pass  the  property  to 
"  the  consignee." 

Turner  v.  The  Trustees  of  the  Liverpool  Docks  (b),  in  1851, 
was  very  similar  to  Ellershaw  v.  Magniac  (c).  The  con- 
signees sent  their  own  ship,  and  the  consignors  took  the  bill 
of  lading  "  unto  order,  or  to  our  assigns,  he  or  they  paying 
"  freight  for  the  said  goods,  viz.,  for  cotton  in  round  bales, 
"  cotton  in  square  bales,  nothing  being  owners'  property." 
The  invoice  stated  the  cotton  to  have  been  shipped  "by 
"  order  and  for  account  "  of  the  buyers,  who  were  at  the  same 
time  requested  to  effect  insurances. 

Patteson,  J.,   in  delivering  the  judgment  of   the  Court, 

(a)  Jenhyns  v.  Brown,  19  L.  J.  Q.  B.  286  ;  14  Q.  B.  496. 
[h)  Turner  v.  The  Trustees  of  the  Liverpool  Docks,  20  L.  J.  Ex.  393;  6  Ex. 
543. 

(c)  Ellershaw  v.  Magniac,  6  Ex.  570. 
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said  :  "  There  is  no  doubt  that  the  delivery  of  goods  onboard 
"  the  purchaser's  own  ship  is  a  delivery  to  him,  unless  the 
"vendor  protects  himself  by  special  terms,  restraining  the 
"  effect  of  such  delivery.  In  the  present  case  the  vendors, 
"  by  the  terms  of  the  bill  of  lading,  made  the  cotton  deliver- 
"  able  at  Liverpool  to  their  order  or  assigns,  and  there  was 
"  not  therefore  a  delivery  of  the  cotton  to  the  purchasers  as 
"  owners,  although  there  was  a  delivery  on  board  their 
"  ship." 

In  Key  v.    Ootesworth  (a),  in  1852,  Kilgour  and  Leith,  of 
Glasgow,  wished  to  purchase  handkerchiefs  from  the  plaintiffs 
at  Madras.     The  defendants,  at  the  request  of  Kilgour  and 
Leith,  wrote  to  the  plaintiffs  saying  that  they,  the  plaintiffs, 
might  draw  on  them  for  the  price  of  the  handkerchiefs  on 
enclosing  bills  of  lading.     Accordingly  the  plaintiffs  sent  a 
bill  of  lading,  which  made  the  handkerchiefs  deliverable  to 
the  defendants  or  their  assigns,  together  with  an  invoice, 
which  stated  them  to  be  "  on  account  and  risk  "  of  Kilgour  and 
Leith.     Kilgour  and  Leith  stopped  payment,  being  indebted  to 
the  defendants.     The  defendants  obtained  possession  of  the 
handkerchiefs  under  the  bill  of  lading,  but  declined  to  accept 
the  drafts,  which  had  been   sent  by  the  plaintiffs   to  their 
agents,  and  by  them  presented  to  the  defendants  for  accept- 
ance.     The  defendants  having  sold  the  goods,  this  action 
was  brought  to  recover  the  proceeds  as  money  received  for 
the  use  of  the  plaintiffs.      The   plaintiffs   were   nonsuited, 
and  the  nonsuit  was  upheld;    the  Court  holding  that  the 
acceptance  of   the  bills  was   not   a   condition  precedent  to 
the   passing   of   the   property,   and   that   it   had   passed   to 
Kilgour  and  Leith. 

It  should  be  noticed  that  it  was  not  decided  here  that 
the  plaintiffs  could  not  have  recovered  damages  for  not 
accepting  the  drafts,  but  merely  that  this  form  of  action 
would  not  lie. 

It  was  argued  for  the  plaintiffs,  that  the  acceptance  of  th6 
bills  was  a  condition  subsequent,  which,  not  being  performed, 

(as)  Keij  V.  Cotesivorth,  22  L.  J.  Ex.  4 ;  7  Ex.  595. 
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the  property  was  to  revert  to  the  plaintiffs,  and  that  it  was  a 
question  of  fact  whether  the  contract  was  a  conditional  one  ; 
but  the  Court  held  that  it  was  an  absolute  sale,  and  that 
there  was  no  question  for  the  jury.  There  seems  to  be  no 
reason  why  parties  should  not  agree  toi  such  a  condition 
subsequent,  but  it  must  of  course  be  proved. 

In  Schuster  v.  McKellar  (a),  in  1857,  the  plaintiifs  had 
about  100  tons  of  spelter  lying  in  Hays'  warehouse,  which 
Coles  and  Co.  were  desirous  of  purchasing  and  shipping  to 
Calcutta.  A  lighterman,  instructed  by  Coles  and  Co.,  obtained 
from  the  plaintiffs  a  delivery  order  for  the  spelter  on  Hays, 
and  gave  the  plaintiffs  an  acknowledgment  that  he  had 
received  the  delivery  order  from  them,  and  that  he  would 
hand  them  the  mate's  receipts.  The  mate's  receipts  acknow- 
ledged the  spelter  to  have  been  received  from  the  lighterman, 
and  they  were  handed  to  the  plaintiffs. 

The  usual  course  of  business  was  for  Coles  and  Co.  to  pay 
the  plaintiffs  for  the  goods,  they  then  had  the  mate's  receipts 
handed  to  them,  which  they  attached  to  the  bills  of  lading, 
and  the  bills  of  lading  were  then  signed.  But  in  this  case 
Coles  and  Co.  fraudulently  procured  bills  of  lading  to  be 
signed  in  their  favour,  and  pledged  them.  The  defendants, 
the  shipowners,  refused  to  deliver  the  spelter  to  the  plaintiffs, 
but  the  Court  held  that  the  property  had  not  passed,  and 
upheld  a  verdict  for  the  plaintiffs. 

The  case  of  Sheridan  v.  The  New  Quay  Co.  (b),  in  1858, 
was  a  very  complicated  one.  It  was  an  action  by  one  who 
claimed  to  be  a  sub-buyer  against  a  railway  company  for 
non-delivery.  The  facts  appear  to  have  been  that  the  seller, 
Donaldson,  took  the  bill  of  lading,  making  the  goods  deliver- 
able to  the  buyer,  and  forwarded  it  to  his  bankers,  together 
with  a  draft,  to  be  delivered  to  the  buyer  on  his  acceptance 
and  payment. 

The  bankers  were  unable  to  find  the  buyer,  and  therefore 
feturned  the  bill  of  lading  and  draft.  In  the  meantime  the 
plaintiff,  who  had  purchased  the  goods  from  the  buyer,  paid 

(a)  Schuster  v.  McKellar,  26  L.  J.  Q.  B.  281 ;  7  E.  &  B,  704. 

(6)  Sheridan  v.  The  New  Quay  Gv.,  28  L.  J.  0.  P.  68  ;  4  0.  B.  N.  S.  618. 
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the  freight,  and  employed  the  defendants,  a  railway  company, 
to  carry  the  goods  for  him.  The  Court  held  that  the  pro- 
perty had  not  passed,  and  that  the  defendants,  in  an  action 
of  trover,  were  not  estopped  from  showing  this. 

In  the  following  case  of  Brown  v.  Hare  («),  in  1858,  the 
consignors  took  the  bill  of  lading  in  their  own  names,  but 
the  Court  held  that  this  had  not  been  done  for  the  purpose  of 
retaining  the  property. 

The  defendants,  who  were  merchants  in  Bristol,  entered 
into  a  contract  with  the  plaintiffs,  who  were  merchants  at 
Rotterdam,  through  a  broker  in  Bristol,  named  Goolden,  to 
purchase  20  tons  of  rape  oil,  of  which  10  tons  were  to  be 
shipped  free  on  board  at  Rotterdam  in  September,  to  be  paid 
for  by  a  bill  at  three  months,  on  delivery  to  the  defendants  of 
the  bill  of  lading.  On  the  8th,  the  plaintiffs  shipped  5  tons 
on  board  the  Sophie,  at  Rotterdam,  and  the  captain  signed 
a  bill  of  lading,  making  the  oil  deliverable  "  unto  shippers' 
"order  or  their  assigns."  The  bill  of  lading  was  indorsed 
by  the  plaintiffs,  "deliver  the  contents  to  the  order*  of 
"  Messrs.  Hai'e  and  Co.,"  and  an  invoice  was  made  out  stating 
the  oil  to  have  been  shipped  for  account  of  Hare  and  Co. ; 
and  on  the  same  day,  the  8  th,  the  plaintiffs  sent  by  post  to 
Goolden  the  biU  of  lading,  an  invoice,  and  a  bill  of  exchange, 
drawn  on  the  defendants,  all  of  which  Goolden  received  on 
the  evening  of  the  10th  after  business  hours.  On  the  night 
of  the  9th,  the  Sophie  was  lost  in  the  Bristol  Channel. 
On  the  morning  of  the  11th,  Goolden,  who  knew  of  her  loss, 
went  to  the  defendants'  office  and  there  left  the  bill  of  lading, 
invoice,  and  bill  of  exchange.  The  defendants  returned  them 
shortly  afterwards,  saying  they  were  not  liable  to  pay  for  the 
oil.  The  Court  held  that  the  property  had  passed  to  the 
defendants,  and  that  the  plaintiffs  were  entitled  to  recover, 
and  the  judgment  was  affirmed  in  the  Exchequer  Chamber. 
Erie,  J.,  delivering  the  judgment  in  that  Chamber,  said  : 
"  The  real  question  has  been  on  the  intention  with  which  the 
"  bill  of  lading  was  taken  in  this  form  :  whether  the  consignor 

(a)  Brown   v.  Hare,  27  L.  J.  Ex.  372 ;  3  H.  &  N.  484 ;  29  L.  J.  Ex.  376 :  4 
H.  &  X.  822. 
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"  shipped  the  goods  in  performance  of  his  contract  to  place 
"them  'fi-ee  on  board';  or  for  the  purpose  of  retaining  a 
"  control  over  them  and  continuing  to  be  owner  contrary  to 
"  the  contract,  as  in  the  case  of  Wait  v.  Baker  (a),  and,  as  is 
"  explained  in  Turner  v.  The  Trustees  of  the  Liverpool 
"  Docks  {b),  and  Van  Casteel  v.  Booker  [c).  The  question 
"  was  one  of  fact,  and  must  be  taken  to  have  been  disposed 
"of  at  the  trial :  the  only  question  before  the  Court  below 
"  or  before  us  being,  whether  the  mode  of  taking  the  bill  of 
"  lading  necessarily  prevented  the  property  from  passing. 
"  In  our  opinion  it  did  not,  under  the  circumstances." 

In  Joyce  v.  Swan  (d),  in  1864,  M'Carter,  of  Londonderry, 
offered  to  buy  100  tons  of  guano  from  Seagrave  and  Co.,  of 
Liverpool,  and  Seagrave  and  Co.  wrote  to  him  on  the  26th  of 
February,  saying  they  would  send  him  115  tons  which  they 
hoped  to  have  on  board  the  Anne  and  Isabella  in  a  few  days. 
On  the  2ud  of  March,  the  plaintiff  at  M'Carter's  request 
effected  an  insurance  on  the  115  tons.  On  the  3rd  of  March, 
M'.Ciirter  wrote  a  letter  to  Seagrave  and  Co.,  grumbling  about 
the  price.  On  the  4th  of  March,  Seagrave  and  Co.  took  the 
bill  of  lading  making  the  guano  deliverable  at  Londonderry 
to  their  order  or  assigns,  and  made  out  an  invoice  as 
follows  :  "  Particulars  of  phospho-guauo  delivered  to  account 
"  of  W.  M'Carter,  Esq."  The  bill  of  lading  and  invoice  were 
sent  to  a  partner  in  the  house  of  Seagrave  and  Co.,  then  stay- 
ing at  Belfast.  On  the  evening  of  the  4th,  but  whether 
before  or  after  posting  the  bill  of  lading  the  report  does  not 
say,  Seagrave  and  Co.  received  M'Carter's  grumbling  letter, 
and,  fearing  lest  he  should  refuse  the  guano,  they  insured  it 
in  their  own  names.  On  the  7th  the  partner  in  Belfast,  who 
was  going  on  a  visit  to  M'Carter,  took  the  bill  of  lading  with 
him,  and  M'Carter  said  he  would  accept  the  cargo,  and  on 
the  9th,  on  getting  back  to  business,  the  bill  of  lading  was 
indorsed   to  him.     It  turned  out  afterwards  that  the  Anne 


(a)  Wait  V.  Baker,  17  L.  J.  Ex.  .307;  2  Ex.  1. 

(b)  Turner  v.  Trustees  of  Liverpool  Decks,  20  L.  J.  Ex.  393 ;  6  Ex.  543. 

(c)  Van  Casteel  v.  Booker,  18  L.  J.  Ex.  9;  2  Ex.  691. 
{d)  Joyce  v.  >Swa7i,  17  0.  B.  N.  S.  84. 
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and  Isuhella  had  been  wrecked.  The  defendant  contended 
that  M'Carter  had  no  insurable  interest  (a)  in  the  guano,  but 
the  jury  found  that  Seagrave  and  Co.  had  put  it  on  board  with 
the  intention  of  passing  the  property  to  him,  and  found  for 
the  plaintiff.  The  Court  refused  to  enter  a  nonsuit  or  to 
grant  a  new  trial,  Williams,  J.,  saying,  "  It  was  a  question 
"for  the  jury,  and  I  think  they  were  warranted  in  assuming 
"  that  the  guano  was  put  on  board  pursuant  to  that  contract, 
"  with  the  intention  of  transferring  the  property  from  the 
"  sellers  to  the  buyer.  It  is  true  that  the  bill  of  lading  was 
"  taken  in  the  names  of  the  sellers,  and  at  the  time  the  insur- 
"ance  was  declared  was  unindorsed.  That  was  a  circum- 
"  stance  which  was  well  worthy  the  attention  of  the  jury,  and 
"might  have  induced  them  to  come  to  a  contrary  conclusion. 
"  But,  if  they  thought  that,  notwithstanding  this,  there  were 
"  other  circumstances  sufficiently  cogent  to  induce  them  to 
"  come  to  the  conclusion  that  the  property  was  intended  to 
"  pass,  I  am  of  opinion  that  the  mere  circumstance  of  the 
"form  of  the  bill  of  lading  and  of  the  invoice  being  trans- 
"  mitted  to  the  partner  then  in  Ireland,  instead  of  to  M'Carter 
"  direct,  was  not  sufficient  to  annihilate  the  other  evidence  in. 
"  the  cause,  though  it  might  induce  the  jury  to  pause.  The 
"cases  of  Wait  v.  Baker  (b),  and  Brown  v.  Hare{c\  appear 
"  to  me  clearly  to  establish  the  distinction  that,  if  from  all 
"  the  facts  it  may  fairly  be  inferred  that  the  bill  of  lading 
"was  taken  in  the  name  of  the  seller  in  order  to  retain 
"  dominion  over  the  goods,  that  shows  that  there  was  no 
"intention  to  pass  the  property;  but  if  the  whole  of  the 
"  circumstances  lead  to  the  conclusion  that  that  was  not  the 
"  object,  the  form  of  the  bill  of  lading  has  no  influence  on 
"  the  result." 

In  Moahes  v.   Nicholson  (d),  in  1865,   Pope,   of   London, 
having  agreed  to  purchase  coal  from  Josse  at  Hull,  chartered  a 

(a)  Seagrave  v.  Union  Marine  Insurance  Co.,  35  L.  J.  C.  P.  172  ;  L.  E.  1  C.  P> 
305. 

(J)   Wait  V.  Baker,  17  L.  J.  Ex.  307  ;  2  Ex.  1. 

(e)  Brown  v.  Hare,  27  L.  J.  Ex.  372  ;  3  H.  &  N.  484  ;  29  L.  J.  Ex.  376  ;  4 
H.  &  N.  822. 

(d)  Moakes  v.  Nicholson,  34  L.  J.  C.  P.  273 ;  19  C.  B.  N.  S.  290. 
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ship  and  sent  her  to  Hull.  Josse  put  the  coals  on  board,  and 
wrote  to  Pope  enclosing  an  invoice  and  an  unstamped  bill  of 
lading,  by  which  the  cargo  was  made  deliverable  to  Pope  or 
order;  Josse  retained  a  stamped  bill  of  lading,  and  sent 
another  unstamped  bill  to  his  agent,  the  defendant,  who 
obtained  possession  of  the  coal  when  the  ship  arrived  in  the 
Thames,  on  the  ground  that  Pope  had  not  paid  cash  according 
to  contract.  Pope  appears  to  have  sold  the  coals  to  the 
plaintiff  before  receipt  of  the  unstamped  bill  of  lading,  which 
he  subsequently  indorsed  and  delivered  to  him.  There  was  a 
dispute  as  to  what  were  the  terms  of  the  contract,  and  it  was 
left  to  the  jury  to  say  what  they  were,  and  the  jury  found 
that  the  contract  was  for  cash  against  bill  of  lading,  and  that 
Josse  did  not  intend  to  pass  the  property  to  Pope  imtil  cash 
had  been  paid  (a).  The  Court  held  that  the  property  had  not 
passed  to  Pope,  and  that  the  plaintiff  was  in  no  better  position 
than  Pope.  Erie,  C.  J.,  said :  "The  delivery  of  the  coals  on 
"  board  a  ship  chartered  by  Pope  has  no  effect  whatever  in  pass- 
"  ing  the  property.  If  the  intention  was  that  the  ship  should 
"  be  regarded  as  the  warehouse  of  Josse  until  the  happening  of 
"the  event  contemplated,  viz.,  the  payment  of  the  price,  the 
"putting  the  coals  on  board  did  not  alter  the  position  of  the 
"  contracting  parties  "  (i). 

It  is  worth  noticing  that  neither  the  terms  of  the  contract 
nor  the  complete  correspondence  are  given  in  the  report,  yet, 
as  appears  from  the  judgment  of  Erie,  C.  J.,  it  was  from  these 
that  the  jury  drew  the  conclusion  that  there  was  no  intention 
to  pass  the  property. 

In  Offff  V.  Shuter  (c),  in  1875,  the  plaintiffs  had  contracted 
to  purchase  potatoes  from  one  Loutr^  in  Prance  to  be  delivered 
"  free  on  board  "  at  Dunkirk  at  a  certain  price.  A  payment 
of  30/.  was  made,  and  the  potatoes  were  shipped  on  board  the 
Blonde   in  sacks  sent    over  by  the  plaintiffs,  and  a  bill  of 


(rt)  This  is  so  stated  in  the  judgment  of  Erie,  0.  J. 

(i)  See  Falh  v.  Fletcher,  ante,  p.  142;  34  L.  J.  C.  P.  146;  18  C.  B.  N.  S. 
403. 

(c)  Oyg  V.  Shuter,  44  L.  J.  C.  P.  161 ;  45  L.  J.  C.  P.  44;  L.  B.  10  0.  P.  159; 
L.  R.  1  C.  P.  D.47. 
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lading  taken  to  order.  Loutrd  indorsed  t\ie  bill  of  lading  to 
the  defendant  with  instructions  to  exchange  it  for  an  accept- 
ance for  the  balance.  The  plaintiffs  had  some  reason  to  think 
that  the  quantity  of  potatoes  shipped  was  16  sacks  short,  and 
on  this  ground  declined  to  accept  for  the  full  amount,  but 
offered  to  do  so  if,  when  unloaded,  it  shotild  appear  that  the 
full  quantity  had  been  loaded,  or  to  accept  at  once  for  the  full 
amount  less  the  price  of  16  sacks.  The  defendant  declined, 
and  sold  the  potatoes.  The  Court  of  Common  Pleas  held 
that  the  property  had  passed  to  the  plaintiffs;  but  was 
reversed  in  the  Court  of  Appeal,  by  Cairns,  L.  C,  Kelly, 
C.  B.,  Bramwell,  B.,  and  Blackburn,  J.  Cairns,  L.  C,  de- 
livering the  judgment  of  the  Court,  said  :  "  Where  the  shipper 
"takes  and  keeps  in  his  own  or  his  agent's  hands  a  bill  of 
*'  lading  in  this  form  to  protect  himself,  this  is  effectual  so 
"far  as  to  preserve  to  him  a  hold  over  the  goods  until  the 
"  bill  of  lading  is  handed  over  on  the  conditions  being  ful- 
"  filled,  or  at  least  until  the  consignee  is  ready  and  willing 
"  and  offers  to  fulfil  these  conditions,  and  demands  the  bill  of 
"  lading.  And  we  think  that  such  a  hold  retained  under  the 
''bill  of  lading  is  not  merely  a  right  to  retain  possession  till 
''those  conditions  are  fulfilled,  but  involves  in  it  a  power  to 
"  dispose  of  the  goods  on  the  vendee's  default,  so  long  at  least 
"as  the  vendee  continues  in  default.  It  is  not  necessary  in 
"this  case  to  consider  what  would  be  the  effect  of  an  offer 
"by  the  plaintiffs  to  accept  the  draft  and  pay  the  money 
"before  the  sale,  for  no  such  offer  in  this  case  was  ever 
"made"  (a). 

In  Gabarron  v.  Kreeft  (b),  in  1875,  the  defendant  had  con- 
tracted to  purchase  from  Munoz  all  the  ore  to  be  obtained 
from  a  certain  mine  within  twelve  months.  Various  vessels 
had  been  loaded  by  Munoz,  and  at  the  time  when  the 
Troivbridge  arrived  to  take  on  board  her  cargo,  payments 
had  been  made  in  advance,  so  that  Munoz  would  not  have 
been  entitled  to  any  further  payment  in  respect  of  her  cargo. 
Munoz  had  ore  in  stock  which  he  ought  to  have  shipped, 

(a)  See  also  Shepherd  v.  Harrison,  38  1j.  J.  Q.  B.  105  and  117,  anipost,  p.  214. 

(b)  Gabarron  v,  Kreeft,  44  L.  J.  Ex.  238  ;  L.  E.  10  Ex.  274. 
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taking  bills  of  lading  to  the  defendant's  order.  But  instead 
of  doing  this  he  picked  a  quarrel  with  them,  and  telegraphed 
to  the  defendants  that  he  would  not  load  the  Trotobridge 
on  their  account.  He  then  loaded  her  and  took  bills  of  lading 
making  the  shipment  appear  to  be  by  one  Sabadie,  and  making 
the  cargo  deliverable  to  Sabadie's  order.  Sabadie  was  a  mere 
sham.  The  bill  of  lading  was  indorsed,  and  pledged  with  the 
plaintiff.  The  Court  held  that  the  property  had  not  passed 
to  the  defendants. 

In  Cahn  v.  Fockett's  Bristol  Channel  Co.  {a),  in  1899, 
Steinmann  and  Co.,  of  Liverpool,  sold  ten  tons  of  copper, 
deliverable  c.i.f.,  Eotterdam,  to  Pintscher,  payment  to  be 
made  by  buyer's  acceptance  at  thirty  days  from  bill  of  lading 
date.  The  sellers  forwarded  to  the  buyer  a  bill  of  lading 
indorsed  in  blank  together  with  a  draft  for  his  acceptance. 
Pintscher,  who  was  insolvent,  had  previously  sold  the  copper 
to  the  plaintiffs,  and  he  handed  the  bill  of  lading  to  his 
bankers  for  delivery  to  the  plaintiffs  upon  payment  by  them 
of  the  price  of  the  copper,  which  was  placed  to  the  credit  of 
his  already  overdrawn  account.  The  bankers  followed 
Pintscher's  instructions,  and  the  plaintiffs  took  the  bill  of 
lading  in  good  faith  and  without  notice  of  the  rights  of 
Steinmann  and  Co.  The  latter  became  aware  of  Pintscher's 
insolvency  before  the  arrival  of  the  copper  at  Eotterdam,  and 
they  accordingly  stopped  the  goods  m  transitu  on  indemnifying 
the  shipowners.  Matthew,  J.  held  that  the  property  in  the 
goods  had  not  passed  to  Pintscher  as  by  section  19  (3)  of  the 
Sale  of  Groods  Act  he  was  bound  to  return  the  bill  of  lading 
unless  he  had  accepted  the  draft,  and  as  he  had  not  done  so, 
the  property  in  the  goods  had  not  passed  to  him. 

In  the  case  of  The  South  Australian  Insurance  Company  v. 
Rundellih),  in  1869,  the  course  of  business  was  for  farmers 
to  bring  their  corn  to  the  respondent's  mill,  where  in  the 
farmers'  presence  it  was  shot  into  large  hutches,  where  it 
became  mixed  with  corn  brought  by  other  farmers.     The 

(a)  Calm  v.  Podcett's  Bristol  Channel  Co.,  61  L.  J.  Q.  B.  G25;   [1898]  2  Q.  B. 
61. 

(6)  2'he  South  Australian  Insurance  Co.  v.  Randdl,  L.  E.  3  P.  0.  0.  101. 
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respondents  gave  a  receipt  for  it,  "  Eeceived,  &c.,  to  store," 
and  could  do  what  they  liked  with  it.  The  farmer  could  at 
any  time  demand  back  an  equal  quantity  of  like  quality,  or 
the  market  price  on  the  day  of  demand.  The  Privy  Council 
held  that  the  property  passed  to  the  millers,  and  approved  of 
the  law  as  stated  by  Sir  W.  Jones  in  his  treatise  on  bailments, 
that  wherever  there  is  a  delivery  of  property  on  a  contract 
for  an  equivalent  in  money  or  some  other  valuable  commodity, 
and  not  for  the  returu  of  his  identical  subject-matter  in  its 
original  or  an  altered  form,  this  is  a  transfer  of  property  for 
value — it  is  a  sale,  not  a  bailment. 

In  some  cases  the  property  may  pass  by  action  at  law. 
Thus  in  Cooper  v.  Shepherd  (a),  where  the  plaintiff  sued 
"Willomat  in  trover  for  the  value  of  a  bedstead  and  recovered 
it,  and  Willomat  sold  it  to  defendant,  it  was  held  that  the 
defendant  had  a  good  title. 

The  two  following  cases  show  that  where  the  intention  to 
pass  the  property  existed,  the  property  passes  notwithstanding 
that  that  intention  was  induced  by  a  fraud.  As  Pollock, 
C.  B.,  said,  in  delivering  the  judgment  of  the  Exchequer 
Court  in  Kingsford  v.  Merry  (b),  in  1856,  "  When  a  vendee 
"  obtains  possession  of  a  chattel  with  the  intention  by  the 
"  vendor  to  transfer  both  the  property  and  possession,  although 
"  the  vendee  has  committed  a  false  and  fraudulent  misrepre- 
*'  sentation  in  order  to  effect  the  contract  or  obtain  the 
"  possession,  the  property  vests  in  the  vendee  until  the  vendor 
"  has  done  some  act  to  disaffirm  the  transaction  ;  and  the  legal 
' '  consequence  is,  that  if  before  the  disaffirmance  the  fraudulent 
"  vendee  has  transferred  either  the  whole  or  a  partial  interest 
"  in  the  chattel  to  an  innocent  transferee,  the  title  of  such 
"  transferee  is  good  against  the  vendor." 

In  Attenhorough  v.  <S'^.  Katherine's  Dock   Co.  (c),  in  1878, 

(a)  Cooper  v.  Shepherd,  15  L.  J.  C.  P.  237;  3  0.  B.  266  ;  Buckland  v.  Johnson, 
23  L.  J.  0.  P.  204 ;  15  C.  B.  145 ;  overruled  in  Brinsmead  v.  Harrison,  40  L.  J. 
C.  P.  281  ;  6  C.  P.  584. 

{b)  Kingsford  v.  Merry,  25  L.  J.  Ex.  166;  26  L.  J.  Ex.  83  ;  11  Ex.  579  ;  1 
H.  &  N.  503. 

(c)  Attenhorough  v.  London  and  St.  Katherine's  Dock  Co.,  47  L.  J.  U.  P.  768; 
L.  E.  3  0.  P.  D.  373  and  450. 


174  WHAT   AMOUNTS   TO   A   SALE.  [Pt.  II. 

Lopez,  wh.0  was  a  wine  grower  at  Cadiz,  consigned  wine  to 
Dolaro  in  London,  and  sent  the  bills  of  lading  to  his  agent^ 
Speller.  Speller  was  induced  by  fraud  to  sell  the  wine,  and 
handed  the  bills  of  lading  to  Dolaro.  The  wine  was  entered 
by  Dolaro  at  the  Custom  House,  and  placed  by  the  defendants 
in  their  bonded  vaults.  The  defendants  issued  warrants 
making  the  wine  deliverable  to  Dolaro  or  assigns,  and  Dolaro 
pledged  them  with  the  plaintiffs.  Subsequently  Lopez  gave 
notice  to  the  defendants  not  to  part  with  the  wine  on  the 
ground  that  it  had  been  obtained  from  him  by  fraud.  The 
Court  held  that  there  was  a  complete  contract  of  sale  passing 
the  property  in  the  wine  to  Dolaro,  although  it  had  been 
induced  by  fraud ;  and  that  although  upon  discovering  the 
fraud  Lopez  might  have  disavowed  the  contract,  yet  before 
he  did  so  the  plaintiffs  had  obtained  a  good  equitable  title  to 
the  goods. 

In  Bahcock  v.  Lawson  (a),  in  1880,  the  plaintiffs  had  lent 
Denis  Daly  and  Sons  their  acceptances  for  a  large  sum  of 
money,  on  the  security  of  certain  flour  which  Denis  Daly 
and  Sons  warehoused  in  the  plaintiffs'  name.  Daly  and 
Sons  then  applied  to  the  defendants  for  an  advance  on 
the  security  of  the  same  flour,  but  without  letting  thera 
know  of  their  agreement  with  the  plaintiffs.  The  defendants 
in  good  faith  agreed  to  make  the  advance  if  the  flour  was 
warehoused  in  their  name  with  absolute  possession  and 
power  to  sell.  In  order  to  carry  out  this  fraudulent  scheme 
Daly  and  Sons  represented  to  the  plaintiff's  that  they  had 
sold  the  flour  to  the  defendants,  who  would  pay  for  it  ou 
delivery,  and  would  pay  the  proceeds  of  the  sale  to  them 
when  received.  Thereupon  the  plaintiffs  gave  Daly  and 
Sons  a  delivery  order,  and  directed  the  warehouseman  to 
transfer  the  room  in  which  the  flour  was  deposited  to  Lawson 
and  Co.,  and  this  was  accordingly  done.  It  was  held  in 
the  Queen's  Bench,  and  affirmed  in  the  Court  of  Appeal, 
that  the  plaintiff's  had   passed  the  special  property  in   the 


(a)  Babcock  v.  Lawson,  48  L,  J.  Q.  B.  524  ;  4  Q.  B.  D.  394  •  49  L  J  Q  B  408  • 
5  Q.  B.  D.  284.  ■    .     .     . 
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goods,  which  they  had  as  pledgees,  to  the  pledgors  Daly  and 
Sons,  and  could  not  recover  (a). 

It  may  be  well  here  to  advert  to  the  distinction  between 
those  cases  where  there  was  in  fact  a  contract  of  sale,  and 
those  cases  where  there  was  an  intention  to  contract,  but  no 
contract  was  in  fact  entered  into,  either  in  consequence  of  a 
misunderstanding  as  to  the  thing  sold,  or  as  to  the  person 
with  whom  the  contract  was  made. 

An  early  case  of  this  class  is  the  one  to  be  found  in  Pothier's 
work  on  the  Law  of  Sales,  as  being  related  by  Plutarch  in  his 
"  Life  of  Solon  "  :  "  Some  Milesians,  being  at  the  island  of 
"  Chios,  purchased  of  some  fishermen  there,  the  casting  of 
"their  net.  The  fishermen  drew  up  a  golden  tripod,  and  the 
"  buyers  laid  claim  to  it.  In  this  case  the  claim  was  not  well 
"  founded,  for  they  did  not  intend  to  buy,  nor  did  the  sellers 
"intend  to  sell,  anything  except  the  fish  which  might  be 
"  taken." 

In  Thornton  v.  Kempsfer  {b),  in  1814,  the  plaintiff  wished  to 
sell  Petersburg  clean  hemp,  and  the  defendant  to  buy  Riga 
Ehine  hemp ;  it  was  held  there  was  no  contract.  And  in 
Phillips  V.  Bistolli  (c),  in  1824,  the  defendant  made  a  bid  at  an 
auction  and  bad  the  goods  knocked  down  to  him.  They  were 
handed  to  him,  but  on  finding  he  had  made  a  mistake  as  to 
the  price,  he  immediately  returned  them.  It  was  held  to  be  a 
question  of  fact  whether  there  had  been  such  an  acceptance  as 
to  make  the  contract  good.  In  the  case  of  Raffles  v.  Wichel- 
haus  (d),  in  1864,  the  contract  was  again  a  broker's,  in  which 
the  seller  sold  cotton  "  to  arrive  ex  Peerless  from  Bombay," 
which  ship  sailed  from  liombay  in  December.  The  defendant 
admitted  that  he  intended  to  buy  cotton  ex  a  ship  called 
Peerless  but  it  was  a  different  ship  which  sailed  in  October. 
Held,  no  contract. 


(a)  See  also  Parker  v.  Patrick,  in  1793,  5  T.  E.  175;  Henderson  v.  Williams, 
64  L.  J.  Q.  B.  308 ;  [1895]  1  Q.  B.  521 ;  and  Farqulmrson  v.  Kivcj,  70  L.  J.  K.  B. 
985 ;  [1902]  A.  C.  325 ;  and  section  58  of  the  Sale  of  Goods  Act  (Sales  by 
Auction). 

(6)  Thornton  v.  Kempster,  6  Taunt.  786,  ante,  p.  99. 

(c)  PhilUpa  V.  Bistolli,  2  B.  &  0.  511. 

{d)  Baffles  v.  WicMhaua,  33  L.  J.  Ex.  160;  2  H.  &  C.  906. 


176 


WHAT   AMOUNTS   TO   A   SALE.  [Pt.  II. 


In  Smith  v.  Hughes  (a),  in  1871,  the  defendant  refused  to 
accept  and  pay  the  plaintiff  for  oats,  saying  that  he  had 
intended  to  purchase  old  oats,  and  new  ones  had  been  tendered. 
There  was  a  difference  as  to  what  had  been  said  at  the  time 
of  the  sale  as  to  the  age.     One  question  left  to  the  jury  was 
whether  at  the  time  of  contracting,  the  plaintiff  had  believed 
the  defendant  to  be  under  the  impression  he  was  buying  old 
oats.     But  in  the  motion  for  a  new  trial  the  majority  of  the 
Court  was  of  opinion  that  the  point  whether  there  was  a  con- 
tract or  not  depended  not  on  the  self-deception  of  the  buyer, 
but  on  whether  the  defendant  bought  them  under  the  belief 
that  they  were  warranted  old, 

Cockburn,  C.  J.,  said  :  "  Suppose  a  person  to  buy  a  horse 
"  without  a  warranty,  believing  him  to  be  sound,  could  it  be 
"  contended  that  it  would  be  open  to  him  to  say  that,  as  he 
"  had  intended  to  buy  a  sound  horse,  and  the  seller  to  sell  an 
"  unsound  one,  the  contract  was  void,  because  the  seller  must 
"  have  known  from  the  price  the  buyer  was  willing  to  give, 
"  or  from  his  general  habits  as  a  buyer  of  horses,   that  he 
"  thought  the  horse  was  sound  ?  "     And  Blackburn,  J.,  said  : 
"  I  agree  that  even  if  the  vendor  was  aware  that  the  purchaser 
"  thought  that  the  article  possessed  that  quality  (age),  and 
' '  would  not  have  entered  into  the  contract  unless  he  had  so 
"  thought,  still  the  purchaser  is  bound,  unless  the  vendor  was 
"  guilty  of  some  fraud  or  deceit  upon  him,  and  that  a  mere 
"  abstinence  from  disabusing  the  purchaser  of  that  impression 
"  is  not  fraud  or  deceit ;  for,  whatever  may  be  the  case  in  a 
"  court  of  morals,  there  is  no  legal  obligation  on  the  vendor 
"to   inform   the   purchaser  that    he    is    under   a    mistake, 

"  not    induced   by   the    act    of   the   vendor But    I 

"  doubt  whether  the  direction  (of  the  County  Court  Judge) 
"  would  bring  to  the  minds  of  the  jury  the  distinction  between 
"agreeing  to  take  the  oats  under  the  belief  that  they  were 
"  old,  and  agreeing  to  take  the  oats  under  the  belief  that  the 
"  plaintiff  contracted  that  they  were  old.  The  difference  is 
"  the  same  as  that  between  buying  a  horse  believed  to  be 
"  sound,  and  buying  one  believed  to  be  warranted  sound." 

{a)  Smith  V.  Hughes,  40  L.  J.  Q.  B.  221  ;  L.  E.  6  Q.  B.  597. 
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In  Hardman  v.  Booth  (a),  in  1863,  one  of  the  plaintiffs,  wlio 
were  worsted  mamifactnrers,  called  with.  Keighly,  the  London 
agent  of  his  firm,  at  the  offices  in  Upper  Thames  Street,  of 
Gandell  and  Co.,  whom  they  knew  as  an  old-established  firm, 
but  by  reputation  only.  Thomas  Gandell  was  the  only 
partner  in  it,  but  he  was  unwell,  and  they  interviewed  Edward 
Gandell,  a  son  of  Thomas,  who  managed  the  business.  The 
goods  in  question  were  ordered  by  Edward  Gandell.  The 
first  lot  was  sent  to  Upper  Thames  Street,  and  the  second  lot 
was  taken  away  in  a  cart  belonging  to  Gandell  and  Co.  The 
plaintiffs  drew  on  Thomas  Gandell  and  Co.,  but  at  the  request 
of  Edward  Gandell,  the  name  was  altered  to  Edward. 

The  invoices  were  headed,  "  Edward  Gandell  and  Co., 
"  Upper  Thames  Street."  The  goods  were  pledged  by  Edward 
Gandell  with  the  defendant.  Edward  Gandell  became  bank- 
rupt. The  Court  held  the  plaintiffs  had  intended  to  contract 
with  Gandell  and  Co.  and  not  with  Edward  Gandell,  to  whom 
there  had  been  no  intention  to  pass  the  property  (J). 

In  the  case  of  Hollins  v.  Foioler  ((;),  in  1874,  the  point 
decided  was  whether  there  had  been  a  conversion  or  not 
under  these  circumstances  :  Bayley,  a  cotton  broker,  repre- 
sented that  he  was  purchasing  cotton  for  Seddon,  and  Fowlers 
believing  they  were  selling  to  Seddon,  delivered  to  Bayley  as 
Seddon' s  broker  thirteen  bales  of  cotton.  Bayley  then  sold 
and  delivered  the  cotton  to  Hollins,  who  resold  and  delivered 
it  to  Micholls.  It  does  not  seem  to  have  been  argued  that 
the  property  had  passed  from  Fowlers,  and  Blackburn,  J., 
said  [d\  that  both  the  property  and  the  right  to  the  possession 
remained  in  them. 

In  Cundy  v.  Lindsay  (e),  decided  in  the  House  of  Lords  in 

(a)  Hardman  v.  Booth,  32  L.  J.  Ex.  105 ;   1  H.  &  0.  803. 

(6)  See  also  In  re  Reed,  Ex  parte  Barnett,  in  1876,  45  L.  J.  Bank.  120 ;  3  Oh.  D. 
123. 

(c)  Hollins  V.  FowUr,  41  L.  J.  Q.  B.  277;  44  L.  J.  Q.  B.  169;  L.  E.  7  Q.  B. 
616 ;  7  E.  &  I.  App.  757. 

{d)  44  L.  J.  G.  B.  172;  7  E.  &  I.  App.  763. 

(e)  Gundy  v.  Lindsay,  45  L.  J.  Q.  B.  381 ;  46  L.  J.  Q.  B.  233 ;  47  L.  J.  Q.  B. 
481 ;  1  Q.  B.  D,  348 ;  2  Q.  B.  D.  96 ;  3  App.  Ca.  459.  See  also  Mitchell  v. 
Lepage,  in  1816,  Holt,  N.  P.  253 ;  Boulton  v.  Jones,  27  L.  J.  Ex.  117  ;  2  H.  &  N. 
564;  Loeschman  v.  Machin,  in  1818,  2  Stark,  N.  P.  0.  311. 
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1878,  Lindsay  and  Co.  were  linen  manufacturers  at  Belfast. 
A  man  named  Blenkaru,  who  had  hired  a  room  at  37,  Wood 
Street,  London,  wrote  to  them  about  purchasing  some  goods 
of  their  make,  and  signed  his  name  in  such  a  way  as  to 
appear  like  Blenkiron  and  Co.     There  was  a  highly  respect- 
able firm  of  "W".  Blenkiron  and  Son,  who  carried  on  business 
at  123,  Wood  Street,  London.     Lindsay  and  Co.,  who  knew 
this  firm  by  name  and  believed  themselves  to  be  dealing  with 
them,   sent   the   goods   and  invoices   addressed   to   Messrs. 
Blenkiron  and  Co.,  37,  Wood  Street,  Cheapside,  where  they 
were  received  by  Blenkarn.     Blenkarn  then  sold  the  goods 
thus  fraudulently  obtained  to  Messrs.  Cundy,  who  were  bond 
fide  purchasers,  and  who  resold  them  in  the  course  of  their 
trade.     Blenkarn  was  convicted  and  sentenced,  and  this  action 
was  brought  by  Lindsay  for  the  unlawful  conversion.    Cairns, 
L.  C,  delivering  judgment,  said  (a)  :  "With  regard  to  the 
"  title  to  personal  property,  the  settled  and  well  known  rules 
"  of  law  may,  I  take  it,  be  thus  expressed :  by  the  law  of 
"our   country  the  purchaser  of  a  chattel  takes  the  chattel 
"  as  a  general  rule,  subject  to  what  may  turn  out  to  be  certain 
"  infirmities  in  the  title.       If  he  purchases   the    chattel    in 
"  market  overt  he  obtains  a  title  which  is  good  against  all 
"  the   world,  but  if  he   does   not   purchase   the    chattel   iu 
"  market  overt,  and  if  it  turns  out  that  the  chattel  has  been 
"  found  by  the  person  who  professed  to  sell  it,  the  purchaser 
"will  not  obtain  a  title  good  as  against  the  real  owner.     If 
"  it  turns  out  that  the  chattel  has  been  stolen  by  the  person 
"  who  has  professed  to  sell  it,  the  purchaser  will  not  obtain 
"a  title.     If  it  turns  out  that  the  chattel  has  come  into  the 
"  hands  of  the  person  who  professed  to  sell  it,  by  a  de  facto 
"contract,  that  is  to  say,  a  contract  which  has  purported  to 
"pass  the  property  to  him  from  the  owner  of  the  property, 
"  there  the  purchaser  will  obtain  a  good  title,  even  although 
"  afterwards  it  should  appear  that  there  were  circumstances 
"  connected  with  that  contract  which  would  enable  the  ori- 
"ginal  owner  of  the  goods  to  reduce  it  and  to  set  it  aside, 
"  because  these  circumstances  so  enabling  the  original  owner 

(a)  47  L.  J.  Q.  B.  483;  3  App.  Ca.  463. 
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"  of  the  goods,  or  of  the  chattel,  to  reduce  the  contract  and 
"  to  set  it  aside  will  not  be  allowed  to  interfere  with  a  title 
"for  valuable  consideration  obtained  by  some  third  party 
"  during  the  interval  while  the  contract  remained  unreduced," 
The  House  held  that  there  had  been  no  intention  on  the  part 
of  Lindsay  and  Co.  to  pass  the  property  to  Blenkam,  and 
therefore  Messrs.  Cundy  had  no  title  to  the  goods  (a). 

With  this  case  may  be  contrasted  those  cases  where  an 
agent  "  entrusted  "  gave  a  good  title  by  virtue  of  the  Factors 
Acts  {b). 

To  the  general  rule  that  a  person  cannot  give  a  better  title 
than  he  has  there  are  a  few  exceptions. 

A  person  having  a  gold  coin  or  a  bank  note  in  his  posses- 
sion, to  which  he  has  no  title  whatever,  may  give  a  good  title 
to  it  to  a  stranger.       The  law  on  these  exceptions  will  be 
found  in  the  notes  to  Miller  v.  Race,  in  Smith's  Leading  Cases. 
In  the  case  of  purchases  made  in  market  overt,  according 
to  the  usage  of  the  market,  the  buyer  acquires  a  good  title 
provided  he  buys  in  good  faith  and  without  notice  of  any 
defect  or  want  of  title  on  the  part  of  the  seller  (c).    Similarly, 
when  the  seller  of  goods  has  a  voidable  title  thereto,  but  his 
title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer 
acquires  a  good  title  provided  he  buys  them  in  good  faith  and 
without  notice  of  the  seller's  defect  of  title  (d).     In  the  ease 
of  sales  of  stolen  goods  in  market  overt  the  buyer  acquires  a 
good  title  until  the   conviction  of  the  thief;  but  in  cases 
where  goods  have  been   obtained   by   wrongful   means  not 
amounting  to  larceny,  the  property  in  the  goods  does  not 
revest   in   the   rightful   owner    by    reason    only    of    such 
conviction  (e). 

(a)  See  also  Higgons  v.  Burton,  in  1857,  26  L.  J.  Ex.  342  ;  and  Cooper  v.  Willo- 
matt,  in  1845,  14  L.  J.  0.  P.  219  ;  1  0.  B,  672  ;  Sale  of  Goods  Act,  1893,  s.  23. 

(6)  Bainee  v.  Swainaon,  32  L.  J.  Q.  B.  281 ;  4  B.  &  S.  270 ;  Heyman  v.  Flewker, 
32  L.  J.  C.  P.  132  ;  13  C.  B.  N.  S.  519 ;  Cole  v.  Nwtli  Western  Bank,  43  L.  J,  C.  P. 
194 ;  44  L.  J.  C.  P.  233 ;  L.  E.  9  C.  P.  470 ;  L.  E.  10  C.  P.  354 ;  Vickers  v. 
Hertz,  L.  E.  2  8c.  Ap.  113 ;  Johnem  v.  Credit  Lyonnais,  44  L.  J.  C.  P.  241 ;  L.  R. 
2  0.  P.  D.  224;  L.  E.  3  C.  P.  D.  32.    See^os<,  p.  465. 

(c)  Sale  of  Goods  Act,  1893,  s.  22. 

{d)  Ibid.,  e.  23. 

(e)  Ibid.,  B.  24. 

N  2 
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When  the  property  passes.  The  precise  point  of  time  at 
which  property  in  unspecified  goods  passes  to  the  pur- 
chaser, so  as  to  be  at  his  risk,  is  often  a  matter  very  difficult 
to  determine.  In  Coleman  v.  McDermot,  5  U.  C.  C.  P.  303, 
the  facts  were  that  defendants  contracted  for  a  sale  to  the 
plaintiff,  to  be  delivered  at  Port  Hope  on  the  first  of  June, 
of  2,000  barrels  of  flour  of  a  specified  description,  f.o.b., 
terms  cash  on  delivery  or  on  warehouse  receipt.  The  flour 
was  not  delivered  on  the  first  of  June,  but  was  deposited 
in  Hackett's  warehouse  at  Port  Hope  before  and  on  the 
sixth  of  June.  On  that  day  a  written  order  was  given  to 
the  plaintiff,  addresed  to  the  warehouse  keeper,  requesting 
him  to  deliver  to  defendants  at  Port  Hope  1,000  barrels  of 
flour,  description  as  in  contract,  across  the  face  of  which 
plaintiff  wrote  an  order  making  the  flour  deliverable  to 
the  broker  acting  in  the  transaction,  who  endorsed  it  in 
blank.  On  the  11th  of  June,  the  broker  telegraphed  to 
defendants,  "  Money  goes  to-morrow.  Was  ready  first 
"  June."  On  the  12th  June,  the  broker  enclosed  £2,125  to 
the  defendants,  being  the  last  payment  on  account  of  flour 
purchased.  The  flour  was  burned  on  the  preceding  day, 
and  on  the  16th  of  June  defendants  were  notified  of 
Hackett's  refusal  to  accept  the  order  for  the  flour.  It  was 
proved  that  the  plaintiffs  had  been  hesitating  on  the  8th 
and  9th  of  June  to  accept  the  flour,  the  day  for  delivery- 
having  passed,  but  on  the  morning  of  the  12th  the  plaintiffs 
paid  the  money,  and  received  the  order  of  6th  of  June  for 
the  flour,  which  order  had  not  been  accepted  by  Hackett. 
It  was  held  that  a  specific  1,000  barrels  of  flour  of  the 
specified  description  having  been  deposited  in  the  ware- 
house at  Port  Hope  and  appropriated  to  the  plaintiffs,  and 
the  plaintiffs  having  paid  the  price  thereof  and  accepted 
the  delivery  order,  the  right  of  property  had  passed  to 
them  and  the  property  was  at  their  risk. 

"  Although  no  specific  property  passed  by  the  original 
"  broker's  contract  of  sale,  I  think  it  did  pass  when  a 
"  specific  quantity  was  warehoused,  appropriated  to  and 
"  paid  for  by  the  vendees.  In  expressing  this  opinion,  I 
"  of  course  infer  that  a  specific  1,000  barrels  of  flour  had 
"  been  so  appropriated  and  paid  for.  That  fact  seems  to 
"  have  been  considered  as  established    at    the    trial,  and 
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' '  ■forms  a  material  one  in  a  case  of  this  kind.  There  was 
"  express  evidence  on  that  point,  and  the  jury  were  evi- 
"  dently  satisfied  of  the  fact,  though  not  seemingly  made  a 
"  distinct  question  in  the  various  points  submitted  to  the 
"  jury.  Without,  therefore,  considering  whether  there  was 
' '  sufficient  proof  of  the  actual  delivery  and  receipt  in  fact 
"  of  fifteen  barrels  of  flour  as  part  of  and  on  account  of  the 
"  flour  mentioned  in'  the  delivery  order,  which  I  am  not 
"  prepared  to  say  there  was,  it  appears  to  me  that  if  the 
"  flour  in  question  was  a  distinct  identified  lot  of  1,000 
"  barrels  deposited  in  Haokett's  warehouse,  previously 
"owned  by  defendants,  and  by  them  appropi-iated  to  the 
"  plaintiffs  in  fulfilment  of  their  contract,  the  right  of 
"  property  passed  to  the  plaintiffs  upon  payment  by  them 
' '  of  the  price,  and  the  receipt  by  them  of  the  delivery  order, 
' '  and  that  it  remained  thenceforward  at  their  risk,  notwith- 
' '  standing  that  term  of  the  contract  of  sale  which  bound  the 
"defendants  to  deliver  it  f.o.b.,  or  free  on  board;  conse- 
* '  quently  that  the  rule  should  be  made  absolute  for  a  new 
"  trial  without  costs. 

"I  do  not  think  it  depends  upon  whether  Hackett  had 
' '  previously  accepted  the  order  or  held  the  flour,  prepared 
' '  to  deliver  it  to  the  defendants  at  the  time  they  transferred 
"  the  delivery  order  to  the  plaintiffs.  There  is  no  evidence 
"  of  his  actually  having  been  apprised  of  such  transfer 
"  until  after  the  loss,  but  in  my  opinion  he  had  no  discre- 
' '  tion  in  the  premises ;  so  far  as  I  can  see,  he  was  bound 
"  to  deliver  it  to  the  owner  upon  request  and  payment  of 
' '  his  lawful  charges,  and  the  plaintiffs  had  become  owners 
' '  by  the  contract  of  sale,  appropriation  and  payment,  if,  as 
"  I  assume,  it  was  Cluxton's  flour  originally,  and  had  been 
' '  sold  by  him  to  the  defendants,  and  by  them  to  the  plain- 
"  tiffs,  without  any  right  to  control  the  delivery  by  the 
' '  warehouseman  to  the  plaintiffs  under  the  delivery  order. 
"  That  the  defendants  owned  the  flour  as  vendees  of 
"  Cluxton  was  not  disputed  at  the  trial." 

Goods  sold  out  of  larger  bulk — no  property  passes  before 
separation.  It  is  obvious  that  property  to  be  selected  from 
a  larger  bulk  cannot  pass  until,  by  selection,  it  is  determined 
what  property  is  to  be  the  subject  of  the  sale.  Thus,  in 
Ross  V.  Hurteau,  18  S.C.E.  713  Cameron  Sup.  Ct.  Cases  511. 
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the  respondent  had  purchased  four  millions  of  lumber  which 
was  lying  in  Edwards'  lumber  yard  at  Eockland.  Of  this 
he  agreed  to  sell  a  portion — about  a  million  and  a  half — to 
one  Little  on  a  six  months'  credit,  and  he  gave  Little  a 
delivery  order  on  Edwards,  which  the  latter  accepted. 
Little  then  pledged  the  same  lumber  to  Ross  as  security 
for  an  advance,  and  gave  him  a  delivery  order  on  Edwards, 
which  was  accepted.  Before  all  the  lumber  had  been  de- 
livered. Little  made  a  default  in  payment,  and  Hurteau 
forbade  delivery  of  the  remaining  lumber,  asserting  an 
unpaid  vendor's  lien.  The  Ontario  Court  of  Appeal  held 
that  the  property  had  not  passed  out  of  Hurteau,  because 
it  had  never  been  separated  from  the  bulk,  and  there  was 
therefore  no  property  of  Little's  on  which  the  warehouse 
receipt  could  operate.  "  It  may  or  may  not  operate  as  an 
' '  estoppel  upon  Edwards ;  but  how  can  that  affect  the  ori- 
"  ginal  owners,  who  have  never  given  anything  but  a 
"  delivery  order,  which  has  not  been  fully  acted  upon?" 
The  Supreme  Court  of  Canada  upheld  this  view,  not 
solely,  however,  on  the  ground  that  the  goods  had  not 
been  separated  from  the  bulk.  There  were  several  other 
circumstances  in  the  case  from  which  Sir  W.  J.  Eitchie, 
C.J.,  inferred  an  intention  on  the  part  of  Hurteau  not  to 
part  with  his  lien.  Strong,  J.,  and  Gwynne,  J.,  dissented, 
the  former  stating  no  reasons. 

Patterson,  J.,  held  that  the  acceptance  of  the  order  by 
Edwards  &  Co.  did  not  make  them  bailees  for  Little  or  Ross 
by  attornment  in  respect  of  the  property,  and  that  the 
rights  of  Hurteau  were  the  same  as  those  of  an  unpaid 
vendor  to  stop  gooids  in  transitu.  Gwynne,  J.,  held  -that 
Hurteau  was  estopped  by  his  conduct  in  the  transaction 
from  asserting  title  in  the  lumber  which  Edwards  & 
Co.  had  undertaken,  on  the  strength  of  the  authority 
from  Hurteau,  to  hold  for  Ross.  It  will  be  seen  that 
in  the  judgment  of  the  majority  of  the  court  this  case 
emphasizes  the  doctrine  that  there  can  be  no  transfer 
of  property  from  one  to  another  until  separation 
from  the  bulk,  which  is  the  general  principle,  although 
Ritchie,  C.J.,  said  he  was  not  prepared  to  dispute  that  the 
property  may  be  changed  though  acts  necessary  to  put  the 
goods  in  a  deliverable  state  remain  to  be  done,  and  in  such 
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a  case  lie  thought  the  intention  that  the  property  should 
pass  before  delivery  should  be  clearly  established  so  as  to 
interfere  with  the  right  of  an  unpaid  vendor. 

In  Haver  son  v.  Smith,  16  Man.  204,  Burnett  agreed  to 
deliver  free  on  board  cars  at  Carmen  195  cords  of  wood  in 
exchange  for  four  mules.  It  was  agreed  that  if  the  wood 
should  be  burned  defendant  would  bear  the  loss,  and  if  the 
mules  died  that  Burnett  should  bear  the  loss.  The  wood 
had  to  be  selected  from  two  piles  containing  in  the  whole 
200  cords.  Before  anything  was  done  to  separate  the  wood 
Burnett  assigned  to  plaintiff  for  the  benefit  of  creditors. 
It  was  said,  in  the  course  of  the  judgment,  that  the  agree- 
ment that  if  the  wood  was  burned  the  defendant  should  bear 
the  loss  would  corroborate  the  theory  that  the  property 
passed  to  the  defendant  because  of  the  principle  res  peril 
domino.  "  But  where  the  undisputed  evidence  shows  that 
"  there  was  no  change  of  property  the  agreement  to  bear 
"  the  loss  by  fire  was  unimportant;  it  merely  meant  that 
"  in  case  the  piles  should  be  destroyed  by  fire  Burnett 
"  would  be  relieved  from  his  liability  to  deliver  the  wo'od." 

In  Box  V.  Provincial  Insurance  Company,  18  Grant's  Ch. 
280  (1871),  a  warehouseman  sold  3,500  bushels  of  wheat, 
part  of  a  larger  bulk  which  he  had  in  store,  and  gave  the 
purchaser  a  warehouseman's  receipt  acknowledging,    not 
according  to  the  facts,  that  he  had  received  from  him  that 
quantity  of  wheat,  to  be  delivered  pursuant  to  his  order,  to 
be  endorsed  on  the  receipt.  The  3,500  bushels  were  never 
separated  from  the  bulk.  The  majority  of  the  court  held  that 
the  plaintiff  had  an  insurable  interest,  Spragge,  C,  Mor- 
rison and  Gwynne,  JJ.,  dissenting.    The  case  cannot,  under 
the  circumstances,  be  of  very  high  authority.    It  does  not 
determine  that  any  property  passed  in  the  wheat  sold  before 
separation;  but  the  majority  held  that  whether  the  pro- 
-  perty  passed  or  not  the  plaintiff  had  an  insurable  interest. 
Spragge,  C,  dissenting,  held  that  no  property  had  passed, 
and  that  plaintiff  had  not  an  insurable  interest,  because 
he  was  not  the  owner.    He  also  held  that  even  if  he  could 
insure,  not  being  the  owner,  he  could  not  recover  on  his 
policy,  having  misdescribed  his  interest. 

Goods  made  for  another,  hut  'warehoused  as  goods  of 
maker,- and  warehouse  receipt  transferred.    In  Gowans  et 
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al.  V.  Consolidated  Bank  of  Upper  Canada,  43  U.  C.  Q.  B. 
318,  the  plaintiff  ordered  from  the  Huntington  Glass  Com- 
pany a  quantity  of  glass  chimneys,  which  were  to  be  stored 
by  the  company  and  shipped  according  to  the  directions 
of  the  plaintiffs,  the  company  paying  for  the  storage.  The 
company  from  time  to  time  invoiced  the  packages  as  made 
to  the  plaintiffs,  and  drew  for  the  price.  According  to  the 
letters  sent  by  the  company  to  the  plaintiff,  they  were 
stored  for  the  plaintiffs  and  at  their  risk,  but  in  fact  they 
were  not  so  stored.  The  warehouseman  received  them  as 
the  goods  of  the  company,  and  the  greater  part  of  the  ware- 
house receipts  were  transferred  to  the  defendants  as 
security  for  negotiable  paper.  A  verdict  for  the  defendants 
was  sustained  under  the  circumstances.  The  court,  Harri- 
son, C.J.,  after  citing  a  number  of  cases,  of  which  Atkinson 
V.  Bell  is  the  type,  and  Mucklow  v.  Mangles,  the  extreme 
application,  said:  "  The  reading  of  these  cases  satisfies  us 
"  that  in  order  to  the  passing  of  property,  either  manufac- 
"  tured  to  order  or  bought  from  a  larger  quantity  of  the 
"  same  class  of  goods,  there  must,  as  a  general  rule,  not 
' '  only  be  an  appropriation  on  the  part  of  the  seller,  but  an 
' '  assent  to  the  appropriation  on  the  part  of  the  purchaser. ' ' 

Timber  ordered  from  miller,  sawed  and  piled,  hut  no 
assent  to  appropriation.  In  one  of  the  cases  above  men- 
tioned, the  learned  Chief  Justice  Harrison  refers  to  Pew 
V.  Lawrence,  27  U.  C.  C.  P.  402  (1877),  as  having  been 
decided  in  the  same  way  as  the  one  then  before  the  court. 
In  this  case  the  order  was  for  a  quantity  of  lumber,  to  be 
got  out  and  sawed  for  the  defendant,  to  be  delivered  as 
early  in  May  as  possible.  It  was  not  all  cut  till  the  5th  of 
June.  On  the  12th  of  June  it  was  destroyed  by  fire.  There 
was  conflicting  evidence  as  to  a  statement  that  on  the  20th 
of  May  the  defendant  promised  to  go  up  in  two  weeks  and 
accept  the  lumber,  and  it  appeared  that  9,000  feet  was 
placed  in  a  pile  by  itself  for  the  defendant,  but  the  rest  was 
not  separated  from  other  lumber  that  was  being  sawed  at 
the  same  time.  It  was  held  that  the  property  had  not 
passed,  there  being  no  delivery  and  acceptance. 

Assent  of  purchaser  to  sale  not  presumed,  even  where 
result  is  to  prefer  creditor.  In  Barrett  v.  Rapalye,  4  0.  S. 
175  (5  Wm.  4),  a  debtor  set  aside  goods  by  way  of  sale  to 
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a  creditor  in  order  to  prefer  the  creditor,  but  there  was  no 
assent  on  the  part  of  the  creditor  or  by  anyone  authorized 
by  the  creditor  to  assent.     The  goods  were  seized  by  the 
sheriff  under  attachment.    Eobinson,  C.J.,  said:  "  Had  it 
"  been  a  gift — a  mere  matter  of  bounty — not  interfering 
"  with  the  rights  of  third  persons,  or  had  the  goods  been 
' '  conveyed  to  trustees  by  Beach  to  sell  and  pay  the  pro- 
' '  ceeds  in  money  to  any  one  or  more  creditors,  it  would  have 
"  been  good,  though  the  creditor  in  whose  favor  the  trust 
"  was  created  knew  nothing  of  the  act  at  the  time.     The 
"  reason  is  good;  no  person,  it  is  supposed,  will  ever  dis- 
"  affirm  an  act  which  must  be  for  his  benefit,  by  which  he 
"  must  gain  something  and  can  lose  nothing;  but  here  it 
"  cannot  be  taken  for  granted  that  Barrett  stood  ready  at 
"  any  time  to  take  Beach's  stock  of  goods  at  his  own  price 
' '  and  discharge  him  of  so  much  of  his  debt.    If  he  had  been 
"  otherwise  secured,  for  instance,  or  was  satisfied  Beach 
"  could  be  made  to  pay,  it  would  be  folly.     I  think  this 
' '  distinction  is  plainly  drawn  by  the  court  in  the  celebrated 
"  case  of  Taylor  ex  dem.,  Athyns  v.  Hood,  in  which  the  case 
' '  of  Thompson  v.  Leach  is  remarked  upon.    Such  a  transfer 
"  as  this  is  not  complete  at  once,  subject  to  be  defeated  by 
"  dissent.    It  requires  confirmation;  and  I  take  it  to  be  a 
' '  settled  principle  that  '  a  confirmation  shall  not  have  rela- 
' '  '  tion  to  the  prejudice  of  another, '  and  certainly  not  so  as 
' '  to  make  the  sheriff  a  trespasser.    The  sheriff  could  not 
"  teir  whether  Barrett  would  assent  or  not,  and  in  my  opin- 
' '  ion  he  had  a  right  to  act  on  the  facts  as  they  stood,  if  the 
' '  sale  was  not  then  absolute  and  perfect,  and  oould  not  be 
"  made  a  trespasser  by  any  election  to  be  declared  after- 
"  wards." 

Sale  distinguished  from  consignment  for  sale.  A  case 
occurs  in  the  Supreme  Court  reports,  in  which  the  question 
to  be  decided  was  whether  the  transaction  was  a  sale  of 
goods  or  a  supply  of  goods  to  be  sold  as  those  of  the  party 
so  supplying.  The  defendant  agreed  with  one  West  and 
his  wife  that  the  latter  should  furnish  free  of  rent  and  taxes 
a  store  at  Innisfall  suitable  for  carrying  on  business  as  a 
general  merchant;  that  defendant  would  supply  to  them  all 
such  goods  and  stock  in  trade  as  were  usually  necessary 
in  such  a  business,  and  replenish  such  stock  as  occasion 
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should  require  and  defendant  should  deem  expedient;  that 
West  should  devote  his  whole  time  to  the  business,  etc.; 
that  West  and  his  wife  should  make  a  report  to  defendant 
of  the  sales  made  and  cash  balances  once  in  each  month, 
and  render  to  defendant  a  general  account  of  the  stock-in- 
trade,  credits,  property  and  effects,  debts  and  liabilities 
of  the  said  business  once  every  three  months ;  that  the  said 
West  and  his  wife  should  remit  to  defendant  all  monies 
received  by  them  from  sales  in  the  course  of  business, 
deducting  freight  charges  and  such  amounts  as  might  be 
paid  out  for  local  merchandise  and  farm  produce;  that 
defendant  might  from  time  to  time  and  at  all  times  visit 
the  store  and  examine  the  books  of  account,  etc.,  etc. ;  that 
the  net  profits  should  be  divided,  and  defendant  might  de- 
termine the  agency  at  any  time.  Grwynne,  J.,  said  it  was 
apparent  from  the  agreement  that  the  parties  did  not  con- 
template a  sale  of  the  goods  by, defendant.  There  was  no 
provision  that  West  or  his  wife  should  pay  defendant  any- 
thing as  the  price  of  the  goods.  The  goods  so  supplied 
could  not  therefore  be  seized  under  execution,  as  the  goods* 
of  West  and  his  wife.  Ames-Holden  Company  et  al.  v.  Hat- 
field, 29  S.  C.  E.  95. 

A  manufacturing  furrier,  by  agreement  with  a  retail  deal- 
er, placed  a  quantity  of  furs  with  the  dealer,  who  could  sell 
them  as  he  pleased,  paying  therefor  within  twenty-four 
hours  after  each  sale,  according  to  a  price  list  supplied  by 
the  furrier,  who  had  a  right  to  withdraw  from  the  dealer  any 
quantity  he  chose,  at  any  time  he  pleased,  the  goods  remain- 
ing unsold  at  the  end  of  the  season  to  be  returned  to  the  fur- 
rier. While  in  possession  of  the  goods  under  this  agreement 
the  dealer  made  an  assignment,  and  the  goods  were  claimed 
by  the  assignee.  It  was  held  that  the  property  in  the  unsold 
goods  had  never  passed  and  that  the  transaction  did  not 
come  within  the  provision  of  the  Ontario  Statute,  1897,  ch. 
148,  Sec.  41,  p.  402,  ' '  that  in  case  of  an  agreement  for  sale 
"  or  transfer  of  merchandise  of  any  kind  to  a  trader,  or 
"  other  person,  for  the  purpose  of  re-sale  by  him  in  the 
"  course  of  business,  and  the  possession  pass  to  such 
"  trader,  or  other  person,  but  not  the  absolute  ownership, 
"  until  certain  payments  are  made,  or  other  circumstances 
"  are  satisfied,  any  such  provision  as  to  ownership  shall  as 
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"  against  creditors,  mortgagees  or  purchasers  be  void  and 
"  the  sale  or  transfer  shall  be  deemed  to  have  been  abso- 
"  kite."  The  Chief  Justice  considered  that  these  goods 
eould  not  be  said  to  have  been  intended  for  a  re-sale  by  the 
dealer.  The  word  "  resale  "  would  import  in  this  case, 
if  appellant's  contention  prevailed,  that  the  defendant  had 
sold  them;  but  he  never  did,  neither  was  there  any  agree- 
ment for  a  sale  by  the  defendant' to  the  dealer  of  goods 
to  be  resold  by  him.  There  was  to  be  no  sale  at  all  by  the 
defendant  to  the  dealer  at  any  time,  where  the  dealer  sold 
the  goods  to  third  parties  in  the  course  of  his  business 
When  the  dealer  sold,  it  was  not  his  title  to  the  ownership 
of  the  goods  that  passed  to  the  purchasers.  Langley  v. 
Kahnert,  36  S.  C.  E.,  397. 

Construction  of  contract  from  letters.  In  Acme  Silver  Co. 
V.  Peret,  4th  Man.  501,  defendant  ordered  certain  goods 
through  the  plaintiffs '  traveller.  The  plaintiffs  on  the  12th 
of  December  wrote  defendant  that  they  would  consign  only, 
not  sell.  The  letter  was  never  received,  but  defendant  did 
.receive  a  telegram  as  follows:  "Can  only  fill  order  forty  off 
"  hardware,  forty  and  ten  flat  ware.  You  pay  express.  An- 
"  swer  if  satisfactory."  Defendant  replied,  "  All  right;  send 
"  goods  at  once."  On  the  16th  the  goods  were  shipped.  On 
the  same  day  plaintiffs  wrote  defendant  that  the  goods  were 
consigned  only,  and  not  sold,  but  this  letter  was  not  mailed 
until  the  18th,  and  was  not  received  until  after  the  goods 
had  been  received  and  accepted.  The  invoice  was  headed 
"  Consigned  "  to  the  defendant.  Held  a  complete  sale,  and 
that  the  property  vested  in  the  defendant. 

Sale  with  right  to  repurchase  distinguished  from  mort- 
gage. In  Moore  v.  Sihhold,  29  U.  C.  Q.  B.  487  (1869),  the 
question  arose  as  to  a  transfer  of  a  horse,  whether  the  de- 
fendant, who  had  taken  the  transfer  of  the  horse  from  the 
plaintiff,  with  an  agreement  to  return  it  on  payment  of  a 
stipulated  amount,  with  interest,  was  really  a  purchaser 
with  an  obligation  to  re-sell,  or  a  mortgagee  for  the  amount 
advanced  the  plaintiff  under  an  obligation  therefore  to 
account  for  the  surplus.  In  respect  to  analogous  real 
estate  transactions,  it  has  been  pointed  out  that  while  it  is 
generally  to  the  advantage  of  the  transferror  to  have  the 
transaction  considered  as  a  mortgage,  it  is  not  always  so. 
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If  the  property  is  not  worth  the  amount  advanced,  having 
depreciated  in  value,  or  too  large  an  amount  having  been 
advanced,  it  is  to  the  advantage  of  the  transferee  to  have 
the  transaction  construed  as  a  mortgage.  The  fact  that  it 
is  a  mortgage  implies  the  existence  of  a  debt  due  from  the 
transferror  which  the  transferee  can  recover  to  such 
amount  as  may  not  be  realized  from  the  property,  whereas  if 
it  is  a  sale  with  a  right  to  repurchase,  there  is  no  obligation 
to  repurchase,  and  the  transferror  is  quit  of  his  liability. 
A^arious  criteria  have  been  made  use  of  for  the  purpose 
of  determining  whether  the  transaction  is  a  sale  with  the 
right  to  repurchase,  or  a  mortgage,  one  of  which  may  be 
mentioned  here,  because  it  existed  in  the  case  referred  to. 
If  the  transferror  agrees  \o  pay  interest,  as  interest,  and 
not  merely  as  rent,  where  he  continues  after  the  transaction 
in  possession  of  the  property,  that  is  considered  as  a  reason 
for  considering  the  transaction  a  mortgage  rather  than  a 
sale.  Agreement  to  pay  interest  implies  existence  of  a 
debt,  and  there  is  no  debt  due  from  the  transferror  where 
the  transaction  was  a  sale.  In  the  case  cited,  the  defendant 
entered  into  an  agreement,  the  essential  elements  of  which 
were  as  follows:  I,  D.  W.  Sibbold  (the  defendant)  give 
twenty  dollars  to  Joseph  0.  Moore  (the  plaintiff)  for  the 
colt  which  I  have  in  possession,  but  I  promise  to  give  back 
the  colt  to  Moore  if  he  will  pay  the  same  sum,  with  twelve 
per  cent,  interest,  on  or  before  the  first  day  of  May,  1866. 
If  not  paid,  the  colt  will  be  D.  W.  Sibbald's  property,  then 
he  can  do  with  it  as  he  likes,  or  keep  it  for  himself.  The 
Court  of  Queen's  Bench  held  that  this  was  a  sale  of  the  colt 
to  Sibbold,  with  an  obligation  to  hand  it  back  on  payment 
of  the  amount  stipulated  on  the  day  named.  The  plaintiff 
was  not  obliged  to  repurchase,  nor  would  he  be  obliged  to 
make  good  any  deficiency  on  a  re-sale  by  the  defendant.  He 
did  not  owe  the  defendant  any  money,  as  he  would  have, 
if  the  transaction  had  been  a  mortgage.  The  case  is 
reasoned  by  Wilson,  J.,  on  the  analogy  of  the  cases  respect- 
ing real  estate,  which  are  cited;  but  there  are  two  criteria 
present  which,  if  the  case  related  to  real  property,  would 
have  made  for  the  contention  that  the  transaction  was  a 
mortgage.  The  great  discrepancy  between  the  amount 
advanced  and  the  actual  value  of  the  property  was  one, 
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and  the  stipulation  for  the  payment  of  interest  was  another. 
But  the  court  held  it  a  sale  on  a  strict  reading  of  the  agree- 
ment.   "  When  the  defendant  says  by  the  writing,  '  I  give 
'  $20  to  Moore  for  the  colt  I  have  in  my  possession, '  that  is 
'  a  purchase.   When  he  says,  '  but  I  promise  to  give  back 
'  the  colt  to  Moore  if  he  will  pay  the  same,  with  12  per 
'  cent,  interest,  on  or  before  the  first  day  of  May,    1866,' 
'  that  is  a  contract  of  re-sale  to  Moore  upon  these  terms. 
'  If  the  agreement  had  ended  there,  there  would  have  been 
'  hardly  any  doubt  that  the  contract  was  one  of  such  a 
'  nature.     But,  it  is  added,  '  If  not  paid,  the  colt  will  be 
'  D.  W.  Sibbold's  property,  ithen  he  can  do  with  it  as  he 
'  likes,  or  keep  it  for  himself. '  I  think  the  meaning  of  the 
'  clause  is  that  if  Moore  do  not, pay  the  money  by  the  day, 
'  his  right  to  buy  shall  be  determined,  and  Sibbold  may  do 
'  as  he  pleases  without  regard  to  the  right  which  he  has 
'  given  to  Moore.  Sibbald  could  not  oblige  Moore  to  buy,  nor 
'  could  he  sue  him  for  the  price,  or  any  balance  that  might 
'  be  unpaid.    And  after  the  day,  Sibbold  might  have  kept 
'  the  colt  '  for  himself,'  and  the  plaintiff  could  neither 
'  redeem  him  nor  compel  him  to  account  for  the  surplus." 
Goods  manufactured  according  to  contract,  acceptance 
refused.  No  property  passes.   The  defendant  was  a  cooper 
and  had  been  making  whiskey  barrels  for  the  plaintiffs,  a 
firm  of  distillers.     They  supplied  him  from  time  to  time 
with  money  to  purchase  material,  and  on  one  occasion  in- 
structed him  to  sell  no  barrels  to    anybody    else,    as  they 
would  require  all  his  output.     He  thereafter  confined  his 
sales  to  them,  and  produced  a  quantity  of  barrels  for  them 
which  they  declined  to  accept,  having  tested  a  sample  lot 
and  considered  them  unsatisfactory.    On  an  action  for  the 
money  advanced,  the  defendant  sought  to  set  off  the  value 
of  the  barrels  so  manufactured  as  goods  bargained  and 
sold,  and  the  jury  allowed    the    set-off,    finding  that  the 
barrels  were  well  made,  which  was  the  principal  question 
in  controversy.     The  court  held,  however,  that  the  value 
of  the  barrels  could  not  be  set  off.    The  property  had  not 
passed.  There  had  been  no  acceptance,  and  the  defendants' 
only  remedy,  assuming  the  efficiency  of  the  barrels,  was  an 
action  for  not  accepting.    The  judgment  of  the  court,  per 
Richards,  J.,  cites,  rightly  enough,  the  case  of  Atkinson  v. 
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Bell  to  show  that  there  must  be  an  appropriation  by  the 
vendor,  assented  to  by  the  vendee,  though  that  case  is  not 
now  a  good  authority  as  to  what  constitutes  such  assent,  the 
comments  of  Mr.  Benjamin  having  greatly  impaired,  if  not 
destroyed  its  authority.  (See  Benjamin  on  Sales,  5th  Ed., 
360).  The  other  cases,  Grafton  v.  Armitage,  8  B  &  C.  277. 
and  Clay  v.  Yates,  do  not  seem  to  be  appropriately  cited. 
They  relate  to  a  distinction  between  goods  sold  and  work 
and  labor  done,  not  to  the  case  where  the  contract  is  clearly 
one  for  goods,  wares  and  merchandise,  and  the  question 
relates  solely  to  the  passing  or  non-passing  of  the  property. 
The  case  seems  well  decided  on  this  point.  Defendants' 
remedy  was  clearly  an  action  for  refusal  to  accept  the  goods, 
made  for  him,  but  the  property  in  which  did  not  pass  for 
want  of  assent  to  the  appropriation.  Gooderham  v.  Dash, 
9  U.  C.  C.  P.  413. 

Quebec  case  as  to  passing  of  property  on  contract  for 
outfit  of  mill  and  logs  on  which  advances  made  by  pur- 
chaser. In  King  v.  Dupuis,  28  S.C.R.  388,  a  contract  was 
made  for  the  output  of  a  sawmill,  consisting  of  "  all  the 
"  lumber  "  that  the  mill-owner  should  saw  "  at  his  mill 
' '  during  the  season, "  to  be  paid  for  at  prices  stated.  The 
agreement  also  provided  that  the  purchasers  should  ad- 
vance money  upon  the  sale  of  the  lumber  on  condition  that 
the  seller  should,  at  the  option  of  the  purchasers,  furnish 
collateral  security  on  his  property,  including  the  mill  and 
machinery  belonging  to  him,  etc.,  the  advances  being  made 
on  the  culler's  certificates  showing  receipts  of  logs  not 
exceeding  $25  per  hundred  logs  of  fourteen  inches  stand- 
ard; "  that  all  logs  paid  for  by  the  purchasers  should  be 
"  their  property  and  should  be  stamped  with  their  name, 
"  and  that  all  advances  should  bear  interest  at  seven  per 
"  cent."  Before  the  river  driving  commenced,  the  logs  were 
culled  and  stamped  with  their  usual  mark,  and  they  paid 
for  them  a  total  sum  averaging  $32.33  per  hundred.  Some 
of  the  logs  also  bore  the  seller's  mark,  and  a  small  quan- 
tity, which  were  buried  in  snow  and  ice,  were  not 
stamped,  but  were  received  on  behalf  of  the  purchasers 
alo'ng  with  the  others.  The  logs  were  then  allowed  to 
remain  in  the  actual  possession  of  the  seller.  The 
property   having   been    seized   in  execution    against    the 
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seller,  the  question  was  whether  the  property  had  passed 
to  the  purchaser. 

With  respect  to  the  contract  as  to  the  deals,  and  the 
property  therein,  as  determined  by  the  terms  of  the  con- 
tract, Girouard,  J.,  stated  the  question  to  be  whether  the 
sale  was  a  sale  of  something  determinate  within  the  mean- 
ing of  Article  1026  of  the  Civil  Code,  or  a  sale  of  numerable 
things  by  weight  or  measure,  and  not  in  the  lump,  contem- 
plated by  Article  1476.     He  declined  to  pronounce  upon 
the  delicate  question  so  presented,  preferring  to  base  the 
judgment  of  the  court  upon  that  part  of  the  contract  which 
dealt  with  the  logs.     These  he  considered  had  been  sold: 
'The, ownership  is  presumed  from  the  mere  stamping  of 
'  the  logs  unless  the  contrary  be  proved;  in  this  case  the 
'  presumption  is  supplemented  by  oral  evidence  that  a 
'  transfer  of  property  was  really  intended.    But  there  is 
'  more.    The  proof  of  the  sale  appears  upon  the  face  of 
'  the  written  agreement.    It  is  therein  stipulated  that  all 
'  logs  paid  for  by  the  purchasers  shall  be  their  property, 
'  and  shall  be  received  and  stamped  with  their  name.  The 
'  price  i^  mentioned — $25  for  each  100  logs  of  14  inches 
'  standard,  which,  and  more,  has  been  paid  by  the  appel- 
'  lants  to  Tasohereau."     As  to  the  contention  that    the 
term,  "  advances  "  implied  a  pledge  and  not  a  sale,  the 
reply  was  that  the  term  ' '  advances  ' '  meant  throughout  the 
contract,  not  a  loan  of  money,  but  a  payment  in  advance  on 
the  price  of  the  deals  to  be  delivered,  the  contract  saying, 
in  precise  terms,  "  the  purchasers  shall  advance  on  the 
"  price  of  the  deals  on  the  following  conditions,  etc."  The 
logs  being  the  property  of  the  purchaser,  the  necessary  con- 
sequence was  that  the  deals  and  boards  into  which  they 
were  manufactured  were  their  property. 

Quebec  case — Moveable  property  becoming  immoveable 
by  destination.  In  La  Banque  de  Hochelaga  v.  Waterous 
Engine  Works  Co.,  27  S.C.E.  406  (1897),  elsewhere  cited 
in  the  notes  on  a  question  as  to  the  validity  of  a  suspensive 
condition  reserving  the  property  in  the  vendor  until  pay- 
ment, the  question  arose  also  as  to  the  effect  of  the  incor- 
poration of  the  moveables  in  real  estate.  The  machinery 
was  sold  to  the  respondent  company,  under  an  agreement 
reserving  the  property  in  the  company  until  paid  for,  and 
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the  question  is  stated  by  Sir  Henry  Strong,  C.J.,  to  be 
whether  the  machinery  had  been  immobilized  by  being 
placed  by  Kelly  Brothers  in  the  building  which  they  had 
constructed  to  be  used  as  a  sawmill,  to  the  detriment  of  the 
right  of  property,  which,  by  the  agreement,  the  respondents 
had  stipulated  should  be  retained,  and  remain  vested  in 
them  until  the  price  was  fully  paid.  He  held  that  the  law  of 
France  was  identical  on  this  point  with  the  law  of  Quebec. 
The  property  in  question  was  not  immoveable  by  nature. 
Had  the  fixtures  been  detached  from  the  building,  as  they 
easily  could  have  been,  they  would  have  had  an  independent 
existence  as  moveables,  "  which  is  the  proper  test  to  be 
"  supplied  in  distinguishing  immoveables  by  destination 
"  from  immoveables  by  nature."  Quoting  from  Hue,  the 
learned  Chief  Justice  laid  down  the  principle  that  in  order 
to  give  moveable  property  the  character  of  immoveable  by 
destination,  it  is  necessary  that  the  person  incorporating 
the  moveables  with  the  immoveables  should  be,  at  the  time, 
owner  both  of  the  moveables  and  of  the  real  property  with 
which  they  are  so  incorporated. 

Purchase  of  shares  in  a  hoat  to  be  built.  In  Cameron  v. 
Thornhill,  1  U.  C.  Q.  B.  132,  defendant  subscribed  for  shares 
in  a  steamer  which  another  person  intended  to  build.  On 
refusal  to  accept  and  pay  for  the  shares,  it  was  held  that 
he  could  only  be  sued  on  the  special  agreement  and  not  for 
the  price  of  the  shares  in  the  boat,  not  yet  built,  as  if  they 
were  a  vendable  commodity. 

Can  the  contention  that  property  did  not  pass  for  want 
of  separation  be  made  by  a  wrong-doer  sued  in  trover?  In 
Coffey  et  al.  v.  The  Quebec  Bank,  20  U.  C.  C.  P.  110,  one 
Taylor  sold  to  the  plaintiffs  2,000  bushels  of  wheat  out  of 
3,000  bushels  owned  by  him  and  lying  in  his  bins  in  a  ware- 
house of  Scott,  whose  receipts  he  held.  Taylor  and  Scott 
both  left  the  country,  when  defendants  seized  the  whole 
quantity  and  converted  it  to  their  own  use.  The  plaintitf 
brought  trover  for  the  wheat,  and  the  defence  was  that  no 
property  had  passed  for  want  of  separation.  The  evidence 
was  that  Taylor  did  not  in  any  way  repudiate  the  sale,  and 
Scott  said  he  would  not  have  delivered  the  wheat  in  either 
of  the  'bins  to  anyone  but  the  plaintiffs  without  retaining 
enough  to  satisfy  the  plaintiffs'  receipt  for  2,000  bushels. 
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The  court,  by  a  totir  de  force,  upheld  the  finding  of  the  jury, 
that  there  had  been  an  appropriation  of  the  wheat  in  one 
of  the  bins,  and  Hagarty,  C.J.,  said  he  inclined  very  much 
to  the  opinion  that,  where  a  wrong-doer  seizes  the  entire 
quantity,  it  does  not  lie  in  his  mouth  to  raise  the  objection 
of  non-appropriation  or  non-severance. 

Vendor's  remedy  where  property  reserved.  He  may  enter 
upon  buyer's  land  to  retake,  but  must  not  iise  force.  A  lot 
of  machinery  was  sold  to  plaintiff  under  an  agreement  by 
which  the  property,  wherever  it  should  be,  was  to  remain 
vested  in  the  vendor  and  subject  to  his  order  until  paid  for 
in  full.  The  purchase  money  was  in  arrear,  and  the  de- 
fendant vendors  were  threatening  to  send  men  to  the 
plaintiffs'  mills  and  by  force  take  away  portions  of  the 
machinery  claimed  by  them,  whereupon  plaintiffs  obtained 
an  injunction.  Boyd,  C,  said  that  to  the  extent  to  which 
force  was  threatened  he  thought  the  injunction  had  rightly 
issued,  but  the  plaintiffs  were  also  in  the  wrong  in  not 
acceding  to  the  claim  of  the  defendants.  The  Ontario  Act 
51  Vic.  Ch.  19,  Sec.  4,  recognized  the  right  of  the  owner  of 
a  chattel  sold  conditionally  to  take  possession  thereof  on 
breach  of  the  condition  and  retain  the  same  for  twenty  days 
to  enable  the  bailee  or  his  successor  in  interest  to  redeent 
the  same  as  therein  expressed.  But  irrespectively  of 
statute,  "it  is  the  common  law  right  of  a  person  whose 
"  chattels  are  on  the  land  of  another  under  some  ar- 
"  rangement  which  has  ended,  to  enter  upon  the  land  to 
"  resume  possession  of  his  goods,  without  thereby  com- 
"  mitting  a  trespass,  Patrick  v.  Colerick,  3  M.  &  W.  483. 
"  But,  as  said  by  Blackstone  in  the  passage  cited  in  the 
"  argument  of  that  case,  '  this  right  of  recapture  shall 
"  '  never  be  executed  where  such  execution  must  occasion 
"  '  strife  and  bodily  contention  or  endanger  the  peace  of 
"  '  society.'  The  defendants  had  the  legal  right  to  enter 
"  upon  the  mill  premises  in  order  to  resume  actual  posses- 
"  sion  of  the  machinery  (giving  notice  and  using  all  care 
"in  so  doing),  but  it  would  be  illegal  for  them  to  take 
"  possession  by  force."  The  injunction  was  modified  in 
accordance  with  this  ruling,  and  plaintiffs  were  likewise 
enjoined  from  forcibly  interfering  with  the  rights  of  the 
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defendants.     Traders  Bank  v.  G.  &  J.  Brown  Mfg.  Co., 
(1889),  18  0.  E.  430. 

Attornment  by  bailee  required  to  pass  property.  Jones 
V.  Henderson,  3  Man.  433,  affirms  the  principle  that  where 
goods  are  held  by  a  warehouseman,  an  assignment  or  order 
for  delivery  does  not  pass  the  property  until  the  ware- 
houseman has  assented  to  hold  the  goods  as  agent  of  the 
purchaser.  The  cases  on  this  point  arise  chiefly  in  con- 
nection with  the  question  of  a  compliance  with  the  Statute 
of  Frauds,  where  goods  are  in  the  hands  of  a  bailee. 
Attornment  by  the  bailee  is  necessary  in  such  cases  to 
constitute  actual  receipt  by  the  purchaser. 

Reservation  of  jus  disponendi. 

Where  the  bill  of  lading  is  taken  to  vendor's  order  only  to 
secure  payment,  in  whom  is  the  property F    The  answer 
ordinarily  given  to  this  question  is    that    the    property 
remains  in  the  vendor  until  the  bill  of  lading  is  transferred 
to  the  vendee,  but  the  cases  present  great  difficulty  and 
some  conflict  of  opinion.    Such  a  conflict  was  developed  in 
the  case  of  Williams  v.  Corby  et  al.,  decided  by  the  Ontario 
Court  of  Appeal,  5  Ont.  A.  E.  626,  and  by  the  Supreme 
Court  of  Canada,  7  S.  C.  E.  470.    The  difference  of  opinion 
in  this  case  depended  largely  upon  the   different  views 
taken  of  the  facts,  the  Ontario  Court  of  Appeal  and  Strong, 
J.,  dissenting,  in  the  Supreme  Court  of  Canada,  holding 
that  the  case  was  not  one  of  a  sale  by  the  consignor   as 
principal,  but  a  purchase  and  shipment  by  him,  as  a  com- 
mission merchant  and  as  agent  for  the  consignees,  while 
the  majority  of  the  Supreme  Court  of  Canada  held  that 
the  case  was  not  one  of  agency,  but  a  sale  by  Williams,  the 
plaintiff,  on  his  own  account  to  the  defendants.     As  thus 
understood,  the  case  was  that  of  a  sale  of  corn  by  the 
plaintiff,  doing  business  at  Toledo,  Ohio,  to  the  defendants, 
who  were  distillers  at  Belleville,  Ontario.     The  vendors 
took  a  bill  of  lading,  making  the  goods  deliverable  to  a 
bank,  by  which  the  draft  for  the  price  was  discounted,  and 
the  draft  and  bill  of  lading  were  forwarded  to  the  agency 
of  the  bank  at  Belleville,  with  instructions  that  the  bill  of 
lading  should  not  be  transferred  to  the  purchasers  until  the 
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draft  was  paid.  The  draft  was  drawn  at  ten  days,  while 
the  time  consumed  in  the  voyage  would  ordinarily  be  only 
five-  days,  so  that  it  would  not  be  possible  for  the  con- 
signees to  get  delivery  until  several  days  after  the  arrival 
of  the  vessel  unless  they  anticipated  the  due  date  of  the 
draft.  What  happened  was  that  the  corn  became  heated 
in  transit  owing  to  unusual  delay  in  the  Welland  Canal,  and 
the  cargo  was  sold  for  the  benefit  of  whom  it  might  concern. 
Sir  William  Eitchie  held  that  there  had  been  a  failure  on 
the  part  of  the  plaintiffs  to  fulfil  the  contract.  The  de- 
fendants had  never  received  the  corn,  and  never  were 
placed  in  a  position  to  receive  it,  or  entitled  in  any  way  to 
interfere  with  it.  When  it  was  agreed  that  the  corn  should 
be  paid  for  by  draft  at  ten  days,  it  was  no  part  of  the 
contract  that  the  defendants  should  not  be  entitled  to  the 
corn  until  payment  of  the  draft;  the  contract  clearly  was 
that  the  corn  should  be  shipped  to  the  defendants,  and  on 
acceptance  of  the  draft  be  deliverable  to  them  by  the 
carrier  on  arrival  at  Belleville.  After  shipment  and  ob- 
taining an  acceptance  of  the  draft,  plaintiff  was  to  retain 
no  property  in  or  right  to  the  corn,  except  possibly  his 
right  of  stoppage  in  transitu.  But  the  plaintiff  never  so 
shipped  the  corn  to  defendants,  never  parted  with  the  pro- 
perty or  control  of  the  corn,  and  never  placed  defendants, 
though  they  accepted  the  draft,  in  a  position  to  demand  or 
be  entitled  to  receive  delivery  of  the  corn  on  its  arrival  at 
Belleville.  On  the  contrary,  the  plaintiff  shipped  the  corn 
deliverable  to  the  Merchants'  Bank  of  Toledo,  and  most 
clearly  never  could  have  intended  that  the  property  should 
pass,  or  the  bill  of  lading  be  handed  to  the  defendants  until 
they  paid  the  draft. 

The  dissenting  opinion  of  Sir  Henry  Strong  (then 
Strong,  J.)  held,  with  the  Ontario  Court  of  Appeal,  that 
the  shipment  had  been  made  by  the  plaintiffs  as  commis- 
sion agents,  but  that  the  contract  of  agency  was  not  the 
only  one  between  the  parties,  but  there  also  existed  the 
relation  of  vendor  and  purchaser,  as  explained  by  Mr. 
Justice  Blackburn  in  Ireland  v.  Livingstone,  L.  E.  5  H.  L. 
395,  in  the  House  of  Lords.  He  held  that  the  property  in 
the  corn  had  passed  and  vested  in  the  purchasers,  subject 
to  the  rights  of  the  bank,  on  the  day  on  which  the  schooner 
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sailed  from  Toledo,  and  as  the  damage  to  the  corn  occurred 
after  that  date,  there  was  no  failure  of  consideration,  and 
the  plaintiff  was  entitled  to  recover.  The  remarks  of  the 
learned  judge  on  this  subject,  although  occurring  in  a  dis- 
senting opinion,  are  too  valuable  to  be  omitted. 

' '  The  decision  of  the  present  case,  which  depends,  in  my 
"  opinion,  altogether  on  the  questions  whether  the  property 
' '  in  this  com  had  vested  in  the  appellants  before  it  became 
"  damaged,  or  whether,  if  the  property  in  the  corn  had  not 
' '  passed  to  the  appellants,  it  was  by  the  stipulation  of  the 
"  parties  at  the  risk  of  the  purchasers,  is  to  be  governed 
"  by  the  ordinary  principles  of  the  contract  of  sale.  The 
"  passing  of  the  property  under  a  contract  for  the  sale  of 
"  goods  is  said  to  be  altogether  a  question  of  intention,  the 
"  rules  laid  down  being  merely  intended  as  guides  for  dis- 
"  covering  or  presuming  the  intention  when  the  parties 
' '  have  not  clearly  expressed  it.  There  can  be  generally 
"  no  stronger  evidence  of  a  vendor's  intention  not  to  pass 
"  the  property  to  the  vendee  than  the  fact  that  he  takes  the 
"  bill  of  lading  in  his  own  name.  In  the  present  case,  by 
"  the  terms  of  the  bill  of  lading,  the  goods  were  deliverable 
"  to  the  person  whose  name  should  be  inserted  in  the 
' '  margin,  and  the  name  inserted  was  that  of  the  bank  which 
"  discounted  the  draft  for  the  price,  and  to  whom  the  bill 
' '  of  lading  was  delivered  as  collateral  security.  The  effect 
"  of  this  was  clearly  to  vest  a  special  property  in  the  corn 
"  in  the  bank,  and  this  special  property  was  in  the  nature 
"  of  a  hypothecation  of  the  goods,  designed  to  secure  the 
"  payment  of  the  draft,  and  subject  to  which  the  absolute 
"  legal  property  either  remained  in  the  respondent  or 
"  became  vested  in  the  appellant. 

"  Had  the  bill  of  lading  been  taken  originally  in  the 
"  respondent's  own  name  and  then  endorsed  by  him  to  the 
"  bank,  it  would  be  strong  evidence,  even  between  parties 
"whose  relations  were  such  as  those  before  us,  to  show  that 
"  the  vendor  intended  to  reserve  the  property,  subject  to 
"  the  rights  of  the  bank,  to  himself,  at  least  until  by  some 
"  further  act  he  indicated  an  intention  to  pass  it  to  the 
"  purchasers.  Here,  however,  the  vendor  seems  to  have 
"  parted  with  all  power  over  the  disposition  of  the  prop- 
' '  erty,  when  he  handed  over  the  bill  of  lading  to  the  bank. 
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' '  However  this  may  be,  it  seems  to  me  clear,  both  upon 
authority  and  principle,  that  when,  on  the  same  day  as 
that  on  which  the  vessel  sailed  and  the  bill  of  lading  was 
handed  over  to  the  bank,  the  respondent  sent  the  letter 
of  advice,  enclosing  the  invoice,  stating  that  the  goods 
were  for  account  '  and  risk  '  of  the  appellants,  he  did  an 
act  which  divested  him  of  any  property  in  the  goods  and 
vested  it  in  the  appellants.  In  other  words,  when  he  said 
the  goods  were  to  be  at  the  risk  of  the  appellants  he 
meant  what  he  said.  Had  the  invoice  merely  stated  the 
goods  to  have  been  purchased  on  account  of  the  appel- 
lants, it  might  not  have  been  so  conclusive ;  but,  even  in 
that  case,  I  should  have  thought  that  every  presumption 
ought  to  be  made  against  any  intention  on  the  part  of 
the  respondent,  a  mere  factor,  whose  commission  had 
been  included  in  the  bill  drawn  for  the  price,  to  retain 
the  property  and  so  subject  himself  to  the  risk  of  any 
loss  which  the  insurance  might  be  insufficient  to  cover, 
more  especially  as  he  had  so  dealt  with  the  bill  of  lading 
as  to  authorize  its  delivery  to  the  vendees  upon  payment 
of  the  draft  drawn  for  the  price ;  but  the  insertion  of  the 
word  '  risk  '  in  the  invoice  seems  to  me  to  make  it  unnec- 
essary to  resort  to  any  such  presumption,  and  to  be  amply 
sufficient  to  vest  the  property  in  the  appellants  from  the 
date  at  which  the  invoice  and  letter  of  advice  were  trans- 
mitted— the  16th  September — the  day  on  which  the 
vessel  sailed.  In  the  case  of  Jenkyns  v.  Brown,  which  I 
mentioned  during  the  argument  of  this  appeal,  the  facts 
were  almost  identical  with  those  in  the  present  case,  and 
the  decision  itself  entirely  warrants  the  opinion  already 
expressed  as  to  the  legal  result  of  those  facts.  In  Mr. 
Benjamin's  work  on  Sales,  he  thus  summarizes  the 
facts  of  that  case :  Klingender,  a  merchant  in  New  Or- 
leans, had  bought  a  cargo  of  corn  on  the  order  of 
plaintiffs  and  taken  a  bill  of  lading  for  it  deliverable  to 
his  own  order.  He  then  drew  bills  for  the  cost  of  the 
cargo  on  the  plaintiffs,  and  sold  the  bills  of  exchange  to 
a  New  Orleans  banker,  to  whom  he  also  endorsed  the  bill 
of  lading.  He  sent  invoices  and  a  letter  of  advice  to  the 
plaintiffs  showing  that  the  cargo  was  bought  and  shipped 
on  their  account  and  at  their  risk.    Held,  that  the  prop- 
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'  erty  did  not  pass  to  the  plaintiffs,  as  the  taking  of  the 
'  bill  of  lading  by  Klingender  in  his  own  name  was 
'  '  nearly  conclusive  evidence  '  that  he  did  not  intend  to 
'  pass  the  property  to  the  plaintiffs;  that  by  delivering 
'  the  endorsed  bill  of  lading  to  the  buyer  of  the  bills  of 
'  exchange  he  had  conveyed  to  them  '  a  special  property  ' 
'  in  the  cargo,  and  by  the  invoice  and  letter  of  advice  to 
'  the  plaintiffs  he  had  passed  to  them  the  general  property 
'  in  the  cargo  subject  to  this  special  property,  so  that  the 
'  plaintiffs'  right  of  possession  would  not  arise  until  the 
'  bills  of  exchange  were  paid  by  them. 

"  I  am  unable  to  distinguish  this  case  of  Jenkyns  v. 

'  Brown  from  the  present,  and  I  am,  therefore,  of  opinion 

'  that  in  the  present  case  the  property,  subject  to  the  rights 

'  of  the  bank,  was  vested  in  and  at  the  risk  of  the  appel- 

'  lants  from  the  16th  of  September,  the  day  on  which  the 

'  schooner  sailed  from  Toledo,  and,  as  the  damage  to  the 

'  com  occurred  after  that  date,  there  was  no  failure  of 

'  consideration,   and  the  respondent  was  entitled  to   re- 

*  cover.    Further,  as  showing  that  the  terms  of  the  invoice, 

'  making  the  goods  as  shipped  at  the  buyer's  risk,  was  a 

'  sufficient  indication  of  intention  to  pass  the  property,  I 

'  refer  to  the  cases  of  Castle  v.  Playford  and  Martineau  v. 

'  Kitching,  which  are  also  authorities  for  the  respondent  in 

'  another  view  of  the  case,  which  I  shall  hereafter  state." 

In  a  note  at  page  499  it  is  pointed  out  that  the  effect 

of  transferring  the  bill  of  lading  by  way  of  security  is  only 

to  vest  a  special  legal  property  in  the  goods  in  the  secured 

creditor,  and  to  leave  the  general  legal  property  in  the 

owner,  subject  to  the  charge,  and  not  to  vest  the  whole 

legal  property  in  the  secured  creditor,  leaving  only  an 

equitable  right  of  redemption  in  the  transferror ;  for  which 

the  case  of  Glyn,  Mills,  Currie  &  Co.  v.  The  East  and  West 

India  Bock  Company,  6  Q.  B.  D.  475,  and  Burdick  v.  Seivell, 

10  Q.  B.  D.,  363,  are  referred  to,  also  Campbell  on  Sales, 

p.  338. 

Surrender  of  hill  of  lading  to  procure  inspection  of  goods 
does  not  make  purchaser  liable  on  attached  draft.  In  Im- 
perial Bank  v.  Hall,  4  Terr.  498,  it  was  held  that  where  a 
consignor  of  perishable  goods  draws  through  a  bank  upon 
the  consignee  at  sight  for  the  amount  of  the  contract  price 
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and  attaches  the  bill  of  lading  to  the  draft  the  consignee  is 
entitled  to  examine  the  goods  before  accepting  them  and 
paying  the  draft.  If  it  is  necessary  to  obtain  the  bill  of 
lading  from  the  bank  and  surrender  it  to  the  carrier  in 
order  to  make  the  examination,  the  fact  that  the  consignee 
does  so  and  thereby  makes  it  impossible  to  return  the  bill 
of  lading  to  the  bank,  does  not  render  him  liable  to  pay  the 
draft. 

The  fact  that  the  bank  endorses  the  bill  of  lading  to  the 
consignee  in  order  to  enable  him  to  examine  the  goods  does 
not  transfer  the  right  of  property  in  them  to  the  consignee, 
and  if  the  latter  deals  with  the  goods  as  his  own  by  re-ship- 
ping and  selling  them  he  becomes  liable  to  the  bank  in  an 
action  for  conversion  for  the  goods  or  their  value.  On 
appeal  the  judgment  was  varied  in  some  respects,  but  not 
in  such  a  way  as  to  invalidate  any  of  the  above  propositions. 

Transfer  of  bill  of  lading.  Effect  of  want  of  endorsement. 
In  Gosselin  v.  Ontario  Bank,  36  S.'C.E.  406,  it  was  held  that 
the  absence  of  an  endorsement  on  a  bill  of  lading  by  the 
assignee  therein  named,  was  notice  of  an  outstanding  in- 
terest in  the  goods  represented  by  the  bill,  and  placed  per- 
sons proposing  to  make  advances  upon  the  goods,  upon 
enquiry  in  respect  of  the  circumstances  affecting  them.  On 
failure  to  take  the  proper  measures  in  regard  to  ascertain- 
ing these  facts  and  obtain  clear  title  to  the  bills  and  goods, 
any  pledge  thereof  must  be  assumed  to  have  been  made 
subject  to  all  rights  of  such  consignee.  The  Chief  Justice 
dissented,  holding  that  where  the  sale  had  been  completed 
by  "actual  tradition  and  delivery,"  the  mere  absence  of  the 
consignee's  endorsement  upon  shipping  bills  representing 
goods,  could  not  have  the  effect  of  reserving  any  rights  in 
the  vendor. 


CHAPTEE  II. 

CONDITIONS   PRECEDENT     TO     THE     PASSING     OF    THE     PEOPERTy, 
IMPLIED    BY    LA.W  (a). 

Whkn  the  parties  are  agreed  as  to  the  goods  on  which  the 
agreement  is  to  attach,  the  presumption  is,  that  the  parties 
intend  the  right  of  property  to  be  transferred  at  once,  unless 
there  be  something  to  indicate  a  contrary  intention.       An 
agreement,  thierefore,  concerning  the  sale  of  specific  or  ascer- 
tained goods,  is  prima  fade  a  sale  of  those  goods.     But  this 
arises  merely  from  the  presumed  intention  of  the  parties,  and 
if  it  appear  that  the  parties  have  agreed,  not  that  there  shall 
be  a  mutual  credit  by  which  the  property  is  to  pass  from  the 
seller  to  the  buyer  and  the  buyer  is  to  be  bound  to  the  seller 
for  the  price,  but  that   the  exchange  of  the  money  for  the 
goods  shall  be  made  on  the  spot,  no  property  is  transferred, 
for  it  is  not  the  intention  of  the  parties  to  transfer  any.     In 
other  words,  a  contract  for  the  sale  of    specific  chattels  is 
prima  facie  a  contract  to  transfer  the  property  in  consideration 
of  the  buyer  becoming  bound  to  pay  the  price.     But  if  the 
parties  choose  so  to  agree,  it  may  be  a  contract  to  transfer  the 
property,  in  consideration  of  the  buyer  actually  paying  the 
price,  and  not  merely  of  his  engagement  so  to  do.     This  prin- 
ciple of  law  now  appears  in  section  18,  rule  1,  of  the  Sale  of 
Goods  Act,  which  provides  that,  in  the  absence  of  a  different 
intention,  where  there  is  an  unconditional  contract  for  the  sale 
of  specific  goods  in  a  deliverable  state,  the  property  in  the  goods 
passes  to  the  buyer  when  the  contract  is  made,   and  it  is 
immaterial   whether   the   time  of  payment   or  the   time   of 
delivery,  or  both,  be  postponed. 

In  the  earlier  English  law  books,  it  seems  to  be  assumed 
that  all  agreements  are  of  a  ready  money  character,  unless 
there  is  something  to  indicate  a  contrary  intention.     Thus  in 

(a)  As  to  implied  undertakings  as  to  title,  &c.,  see  Sale  of  Goods  Act,  s.  12. 
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Noy^s  Maxims  (a),  it  is  said,  "  In  all  agreements  there  must 

"  be  quid  pro  ^mo  presently,  except  a  day  be  expressly  given 

"for  the  payment,  or  else  it  is  nothing  but  communication. 

"...  if   the  bargain  be  that  you  shall  give  me  lOZ.  for 

"  my  horse,  and  you  gave  me  one  penny  in  earnest,  which  I 

"accept,  this  is  a  perfect  bargain,  you  shall  have  the  horse 

"  by  an  action  on  the  case,  and  I  shall  have  the  money  by  an 

"  action  of  debt.     If  I  say  the  price  of  a  cow  is  4Z.,  and  you 

"  say  you  will  give  me  4/.,  and  do  not  pay  me  presently,  you 

"  cannot  have  her  afterwards  without  I  will,  for  it  is  no  con- 

"  tract;    but  if  you  begin  directly  to  tell  your  money,  if  I 

"  sell  her  to  another,  you  shall  have  your  action  on  the  case 

"  against  me.  ...  If   I  sell  my  horse  for  money,   I  may 

' '  keep  him  until  I  am  paid,  but  I  cannot  have  an  action  of 

"  debt  until  he  be  delivered,  yet  the  property  of  the  horse  is, 

"  by  the  bargain,  in  the  bargainee  or  buyer;  but  if  he  pre- 

"  sently  tender  me  my  money,  and  I  refuse  it,  he  may  take 

"  the  horse,  or  have  an  action  of  detinue  ;  and  if  the  horse 

"  die  in  my  stables,  between  the  bargain  and  delivery,  I  may 

"  have  an  action  of  debt  for  the  money,  because  by  the  bar- 

"  gain  the  property  was  in  the  buyer." 

The  part  payment,  or  naming  a  day  for  payment,  clearly 
indicates  an  intention  in  the  parties  that  they  should  have 
some  time  to  complete  the  sale  by  payment  and  delivery,  and 
that  they  should  in  the  meantime  be  trustees  to  each  other, 
the  one  of  the  property  in  the  chattel,  the  other  of  the  price ; 
and  Noy  was  of  opinion  that  the  law,  in  such  a  case,  executed 
their  intention,  and  transferred  the  property  at  once  subject 
to  the  seller's  rights.      In  the  case  which   he  puts  of   the 
cow,  there  was  nothing  to  indicate  such  an  intention  to  give 
time,  and  he  seems  to  think  that  it  was  to  be  presumed,  that 
such  an  intention  did  not  exist.      This   presumption  was, 
probably,  reasonable  and  just  in  the  simplicity  of  early  times, 
but  with  the  change  of  customs  the  presumption  also  has 
changed,  and  in  modern  times  (at  least  in  commercial  trans- 
actions), the  parties  are  taken  to  contemplate  an  immediate 
transfer   of  the  property  in   the   goods,   and   an  immediate 

(a)  Noy's  Maxims,  pp.  87,  88,  89, 
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obligation  to  pay  the  price,  with  a  reasonable  time  for  delivery 
and  payment,  unless  there  be  something  to  show  a  different 
intention.  "  Generally  speaking,"  said  Bayley,  J.,  in  Simmons 
V.  Sicift  (a),  "  where  a  bargain  is  made  for  the  purchase  of 
"  goods,  and  nothing  is  said  about  payment  or  delivery,  the 
"property  passes  immediately,  so  as  to  cast  upon  the  pur- 
"  chaser  all  future  risk,  if  nothing  remains  to  be  done  to  the 
"  goods,  although  he  cannot  take  them  away  without  paying 
"  the  price."  But  where  the  presumption  is  rebutted,  either 
from  the  nature  of  the  transaction,  or  from  other  circum- 
stances that  show  that  the  transaction  is  an  exchange  for 
ready  money,  the  modern  law  does  not  differ  from  the 
ancient.  Thus  in  the  case  of  Bussey  v.  Barnett  {b),  in  1842, 
the  Exchequer  held,  that  where  goods  were  sold  and  delivered 
in  a  retail  shop,  the  nature  of  the  transaction  showed,  that 
the  goods  and  money  were  to  be  exchanged  simultaneously, 
and,  consequently,  that  proof  that  the  money  had  then  been 
paid,  amounted  in  legal  effect  to  proof  that  the  buyer  never 
was  indebted  to  the  seller,  and  not,  that  having  been  indebted, 
he  had  paid  the  debt. 

In  Bishop  v.  Shilitto  (c),  in  1819,  the  plaintiff  brought  an 
action  of  trover  for  some  iron  which  had  been  delivered  by 
him  to  the  defendant  under  a  contract,  by  which  the  defen- 
dant was  to  take  certain  bills  out  of  circulation,  which  had 
not  been  done.  The  defendant's  counsel  objected,  that  the 
property  had  been  transferred,  and  that  the  proper  remedy 
was  by  an  action  on  the  contract.  Chief  Justice  Abbott, 
however,  left  it  to  the  jury  to  say,  whether  it  was  part  of  the 
agreement  that  the  delivery  of  the  iron  and  the  re-delivery  of 
the  bills,  were  to  be  contemporaneous  ;  and  the  jury  having 
found  that  it  was,  the  Chief  Justice,  and  afterwards  the  full 
Court,  held  the  plaintiff  entitled  to  recover. 

However,  except  under  particular  circumstances,  the  parties 
to  an  agreement  concerning  the  sale  of  specified  chattels  are 
taken  to  intend  an  immediate  transfer  of  the  right  of  property 

(a)  Simmons  v.  Swift,  5  B.  &  0.  862. 

(b)  Bussey  v.  Barnett,  9  M.  &  W.  312. 

(c)  Bishop  V,  Shilitto,  2  B,  &  A.  329,  n. 
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from  the  seller  to  the  buyer,  and  the  law  fulfils  their 
intention,  and  transfers  the  right  of  property  accordingly. 
But  there  is  nothing  to  prevent  the  parties  from  coming  to 
an  agreement  that  the  property  shall  be  transferred  when 
and  not  until  certain  conditions  have  been  performed  ;  when 
the  agreement  is  of  that  nature,  the  law  fulfils  the  intention 
of  the  parties.  The  property  is  not  transferred  before  the 
performance  of  the  conditions;  if  nothing  has  occurred  in  the 
meantime  to  prevent  it,  the  property  is  transferred  as  soon  as 
the  conditions  are  performed. 

Where,  therefore,  the  agreement  is  for  the  sale  of  goods, 
and  also  for  the  performance  of  other  things,  it  becomes 
important  to  ascertain  whether  the  performance  of  any  of 
those  things  is  meant  to  precede  the  vesting  of  the  property 
or  not.  This  is  a  question  of  the  construction  of  the  agree- 
ment, and  it  may  often  happen  that  the  parties  have  expressed 
their  intention  in  a  manner  that  leaves  no  room  for  doubt  (a) ; 
when,  however,  they  have  not  done  so  in  express  terms,  the 
intention  must  be  collected  from  the  whole  agreement,  and  the 
Courts  have  since  the  beginning  of  the  last  century  adopted 
for  this  purpose  some  rules  of  construction  which  are,  perhaps, 
some  of  them  a  little  artificial.  These  rules,  of  which  there 
is  no  trace  in  the  Eeports  before  the  time  of  Lord  Ellen- 
borough,  are  laid  down  since  the  time  of  that  learned  Judge 
as  rules  of  English  law,  in  terms  nearly  equivalent  to  those 
in  which  they  are  laid  down  as  rules  of  civil  law. 

They  are  twofold :  the  first  is  that  where,  by  the  agree- 
ment, the  seller  is  to  do  anything  to  the  goods  for  the  pur- 
pose of  putting  them  into  that  state  in  which  the  buyer  is  to 
be  bound  to  accept  them,  or,  as  it  is  sometimes  worded,  into  a 
deliverable  state,  the  performance  of  those  things  shall  (in  the 
absence  of  circumstances  indicating  a  contrary  intention)  be 
taken  to  be  a  condition  precedent  to  the  vesting  of  the  property. 

The  second  is,  that  where  anything  remains  to  be  done  to 
the  goods  for  the  purpose  of  ascertaining  the  price,  as  by 
weighing,  measuring,  or  testing  the  goods  where  the  price  is 
to  depend  on  the  quantity  or  quality  of  the  goods;  the  per- 

(a)  See  post,  p.  2p9. 
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formance  of  those  things,  also,  shall  be  a  condition  precedent 
to  the  transfer  of  the  property,  although  the  individiial  goods 
be  ascertained,  and  they  are  in  the  state  in  which  they  ought 
to  be  accepted. 

These  two  rules  are  embodied,  with  certain  qualifications, 
in  section  18,  rules  2  and  3,  of  the  Sale  of  Goods  Act : — 

"Eule  2. — Where  there  is  a  contract  for  the  sale  of  specific 
"  goods  and  the  seller  is  bound  to  do  something  to  the  goods, 
"  for  the  purpose  of  putting  them  into  a  deliverable  state,  the 
"  property  does  not  pass  until  such  thing  be  done,  and  the 
"  buyer  has  notice  thereof. 

"  Rule  3. — -Where  there  is  a  contract  for  the  sale  of  specific 
"  goods  in  a  deliverable  state,  but  the  seller  is  bound  to  weigh, 
"  measure,  test,  or  do  some  other  act  or  thing  with  reference 
"  to  the  goods  for  the  purpose  of  ascertaining  the  price,  the 
"  property  does  not  pass  until  such  act  or  thing  be  done,  and 
"  the  buyer  has  notice  thereof." 

The  first  of  these  rules  seems  to  be  founded  in  reason.  In 
general,  it  is  for  the  benefit  of  the  seller  that  the  property 
should  pass ;  the  risk  of  loss  is  thereby  transferred  to  the 
buyer,  and  as  the  seller  may  still  retain  possession  of  the 
goods,  so  as  to  retain  a  security  for  payment  of  the  price, 
the  transference  of  the  property  is  to  the  seller  pure  gain. 
It  is,  therefore,  reasonable,  that  where  by  the  agreement  the 
seller  is  to  do  something  before  he  can  call  upon  the  buyer 
to  accept  the  goods  as  corresponding  to  the  agreement,  the 
intention  of  the  parties  should  be  taken  to  be,  that  the  seller 
was  to  do  this  before  he  obtained  the  benefit  of  the  transfer  of 
the  property.  The  presumption  does  not  arise,  if  the  things 
might  be  done  after  the  seller  had  put  the  goods  in  the  state 
in  which  he  had  a  right  to  call  upon  the  buyer  to  accept  them, 
and  would  be  unreasonable  where  the  acts  were  to  be  done  by 
the  buyer,  who  would  thus  be  rewarded  for  his  own  default. 
The  final  words  of  the  statutory  rules,  "  and  the  buyer  has 
"  notice  thereof,"  are  designed  to  prevent  the  hardship  which 
might  result  in  the  risk  being  transferred  to  the  purchaser 
without  notice. 

The  second  rule  seems  to  bo  somewhat  hastily  adopted 
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from  the  civil  law,  -without  adverting  to  the  great  distinction 
made  by  the  civilians  between  a  sale  for  a  certain  price  in 
money,  and  an  exchange  for  anything  else.  The  English 
law  makes  no  such  distinction,  but,  as  it  seems,  has  adopted 
the  rule  of  civil  law,  which  seems  to  have  no  foundation 
except  in  that  distinction  (a).  In  general,  the  weighing,  &c., 
must,  from  the  nature  of  things,  be  intended  to  be  done  before 
the  buyer  takes  possession  of  the  goods,  but  that  is  quite  a 
different  thing  from  intending  it  to  be  done  before  the  vesting 
of  the  property ;  and  as  it  must  in  general  be  intended  that 
both  the  parties  shall  concur  in  the  act  of  weighing,  when 
the  price  is  to  depend  upon  the  weight,  there  seems  little 
reason  why,  in  cases  in  which  the  specific  goods  are  agreed 
upon,  it  should  be  supposed  to  be  the  intention  of  the  parties 
to  render  the  delay  of  that  act,  in  which  the  buyer  is  to 
concur,  beneficial  to  him.  "Whilst  the  price  remains  unascer- 
tained, the  sale  is  clearly  not  for  a  certain  sum  of  money,  and 
therefore  does  not  come  within  the  civilian's  definition  of  a 
perfect  sale,  transferring  the  risk  and  gain  of  the  thing  sold; 
but  the  English  law  does  not  require  that  the  consideration 
for  a  sale  should  be  in  moneys  numbered,  provided  it  be 
of  value. 

These  rules  do  not  apply  to  cases  where  anything  remains 
to  be  done  by  the  buyer,  even  with  full  authority  from  the 
seller,  but  only  to  cases  where  something  remains  to  be  done 
by  the  seller  (6). 

The  first  case  reported  in  which  these  rules  are  alluded 
to  as  rules  of  English  law,  is  that  of  Hanson  v.  Meyer  {c), 
in  the  year  1805.  The  facts  of  that  case  were,  that  Meyer 
having  sold  the  whole  of  a  parcel  of  starch  in  a  warehouse 
at  &l.  per  cwt.,  directed  the  warehousemen  to  weigh 
and  deliver  the  starch.  Part  of  the  starch  was  weighed 
and  delivered,  but  before  they  had  weighed  the  rest  the 
purchasers  failed,  and  Meyer,  who  was  unpaid,  counter- 
manded the  order  to  the  warehousemen  and  took  away  the 

(n)  See|)0«<,  p.  266,  for  further  remarks  on  this  point,  and  p.  275, 
(i)  Furley  v.  Bates  (1863),  33  L.  J.  Ex.  43,  post,  p,  190, 
(c)   Hanson  v,  Meyer,  6  East,  614, 
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unweighed  starch,  and  the  assignees  of  the  banla-upt  pur- 
chasers brought  an  action  of  trover  against  him  for  so  doing. 
The  Court  of  King's  Bench  decided  in  favour  of  the  defendant. 
The  judgment  of  the  Court  was  delivered  by  Lord  Ellen- 
borough,  who  observed,  that  by  the  terms  of  the  particular 
contract,  the  price  was  made  to  depend  upon  the  weight. 
"The  weight,  therefore,  must  be  ascertained,  in  order  that 
"  the  price  may  be  known  and  paid,  and  unless  the  weighing 
"precede  the  delivery,  it  can  never  for  those  purposes 
"  effectually  take  place  at  all."  The  judgment  was  carefully 
worded,  so  as  to  decide  no  more  than  that  this  made  the 
weighing  a  condition  precedent  to  the  buyer's  right  to  take 
possession,  or,  as  Lord  EUenborough  worded  it,  their  "  com- 
"pletc  present  right  of  property;"  but  though  not  deciding 
anything  as  to  the  vesting  of  the  general  property  in  the 
buyer,  it  was  an  indication  of  the  opinion  of  the  Court  of 
King's  Bench. 

The  next  case  was  H/'udc  v.  Whitehoiise  (a),  in  1807,  a  year 
later  and  in  the  same  Court.  There  sugar  lying  in  a  bonded 
warehouse  was  sold  by  auction,  on  conditions  of  which  the 
material  part,  as  far  as  regards  this  point,  was  as  follows : 
"  The  highest  bidder  to  be  the  purchaser ;  to  be  at  the  pur- 
"  chaser's  risk  from  the  time  of  sale.  .  .  .  The  duties  are  not 
"  yet  paid,  but  we  intend  paying  them  to-morrow  morning." 
The  next  morning  was  a  holiday  at  the  custom  house,  and 
therefore  the  duties  could  not  be  paid,  and  before  the  custom 
house  opened  again,  the  sugar  was  consumed  by  an  accidental 
fire.  The  question  in  the  cause  was  stated  by  Lord  Ellen- 
borough  to  be,  "  whether  enough  had  taken  place  to  change 
"  the  property,  and  make  them  the  goods  of  the  purchaser ;  " 
and  it  was  decided  that  the  sale  was  complete  "  within  the 
"  meaning  of  the  parties  to  the  conditions."  "  The  words 
^^ '■  time  of  sale,''  and  '■highest  bidder  to  he  purchaser,'"  said 
Lord  EUenborough,  "  all  evidently  relate  to  the  transaction 
"  of  selling  at  the  time  and  place  of  auction,  which  was  con- 
"  sidered  between  them  as  effectual  for  the  purpose  of  trans- 
"f erring  the  property,  and  the  consequent  risk  of  loss  from 

'  (a)  Hinde  v,  Whitehoiise,  7  East,  558, 
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"  the  buyer  to  the  seller,  notwithstanding  the  intermediate 

"right  of  custody  or  lien  upon  the  goods  in  the  Crown,  until 

"the  duty  should  be  paid."     This  case,  therefore,  decided 

that  the  property  passed,  because  such  was  the  intention  of 

the  parties  appearing  by  the  agreement  in  that  particular  case. 

The  rules  were  first  applied  as  the  ground  on  which  the 

judgment  of   the   Court  turned  in  Rugg  v.    Minett  {a),  in 

1809.     There  Eugg  bought  24  lots  of  turpentine  out  of  27, 

which  were  sold  by  auction.     By  the  terms  of  the  sale,  25 

out  of  the  27  lots  were  to  be  filled  up  by  the  sellers  from  the 

other  two,  and  so  made  to  contain  each  a  specified  quantity, 

and  the  two  last  lots  were  then  to  be  measured  and  paid  for 

according  to  their  contents  ;  Eugg's  purchase  included  these 

two  lots  of  uncertain  quantities.     The  three  lots  which  were 

not  purchased  by  Eugg  were  filled  up  and  removed,  so  that 

Eugg  was  clearly  entitled  to  have  the  whole  of  what  remained, 

and  no  difiiculty  could  arise  from  the  subject-matter  of  the 

sale  not  being   ascertained.     Eugg  paid   about   2,000^.   on 

account  of  the  turpentine  ;  the  greater  part  of  the  lots  were 

filled  up,  and  the  others  were  being  filled  up,  when,  by  an 

accidental  fire,  the  whole  was  consumed,  no  part  having  been 

delivered.     Eugg  brought  an  action  in  the  King's  Bench  to 

recover  the  2,000/.  he  had  paid  on  account,  and  the  Court 

held   that   all  those  lots  which  were  filled  up  before  their 

destruction  were  the  property  of  the  buyer ;  and  that  the 

sellers  were  entitled  to  retain  their  price,  but  that  the  others 

remained  the  property  of  the  sellers,  who  must  therefore  refund 

the  price  received  on  account  of  them.     The  test,  according 

to  Lord  Ellenborough,  was  whether  "everything  had  been 

"  done   by  the  sellers  which  lay  upon  them  to  perform  in 

"  order   to   put   the   goods   in   a   deliverable   state."     And 

Bayley,  J.,  said  that  "if  the  sellers  meant  to  relieve  them- 

"  selves  from   all  further   responsibility  they  should   have 

"  done  what  remained  for  them  to  do  ;  until  that  was  done 

"  the  property  remained  in  them  "  {h). 

(a)  Riigg  v.  Mmett,  11  East,  210. 

{V)  The  Judges  who  decided  this  case  appear  from  the  report  to  have  treated 
it  rather  as  one  governed  by  an  inflexible  rule  of  law,  than  as  one  to  be  governed 
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This  decision  was  soon  followed  by  a  variety  of  cases  in 
whicli  the  principle  was  recognised  (a),  though  in  most  of 
them  it  was  not  necessary  for  the  decision  of  the  case  then 
before  the  Court,  as  in  some  the  goods  were  not  specified, 
and  in  others  the  question  was  whether  there  was  an  actual 
delivery  of  the  possession,  as  well  as  a  change  in  the  property  ; 
but  in  one  or  two  cases  the  decision  was  on  the  very  point. 

In  Zagury  v.  Furnell  (b),  in  July,  1809,  about  two  months 
after  Eugg  v.  Mmett(c),  where  the  contract  was  for  the  sale 
of  289  bales  of  goatskins,  containing  five  dozen  in  each  bale, 
at  the  rate  of  11.  17s.  6d.  per  dozen  ;  and  it  was  proved  that 
the  custom  of  trade  was  for  the  seller  to  count  the  bales 
before  delivery,  and  that  these  bales  were  all  consumed  by 
fire  before  they  were  counted.  Lord  EUenborough,  at  Nisi 
Prius,  decided,  "  that  as  the  enumeration  of  the  skins  was 
"  necessary  to  ascertain  the  price,  this  was  an  act  for  the 
"  benefit  of  the  seller,  and  as  the  act  remained  to  be  done 
"when  the fije  happened,  there  was  not  a  complete  transfer  to 
"  the  purchaser,  and  the  skins  continued  at  the  seller's  risk." 

And  in  Simmons  v.  Swift  (d),  which  was  decided  by  the 
King's  Bench,  in  1826,  after  Lord  EUenborough's  death,  the 
Court  held  that  where  a  particular  specified  stack  of  bark 
was  sold  at  9L  per  ton,  the  property  did  not  pass  until  it  was 
weighed,  for  from  the  nature  of  the  contract  it  was  a  neces- 
sary part  of  it  that  it  should  be  weighed,  and  the  concurrence 
of  the  seller  in  th^  act  of  weighing  was  necessary.  Bay  ley, 
J.,  said  that  "  generally  speaking,  where  a  bargain  is  made 
"  for  the  purchase  of  goods  and  nothing  is  said  about  pay- 
"  ment  or  delivery,  the  property  passes  immediately,  so  as  to 
"  cast  upon  the  purchaser  all  future  risks  if  nothing  further 
"remains  to  be  done  to  the  goods,  although  he  cannot  take 
"  them  away  without  paying  the  price.     If  anything  remains 

by  that  rule  only  where  the  parties  themselves  have  not  indicated  their  intention ; 
but  tte  Sale  of  Goods  Act  clearly  provides  that  the  rule  only  applies  in  the 
absence  of  anything  to  indicate  a  different  intention. 

(a)  Wallace  v.  Breeds,  13  East,  522 ;  Busk  v.  Davis,  2  M.  &  S.  396 ;  Withers  v. 
Lys,  4  Camp.  237. 

(6)  Zagury  v.  Furnell,  2  Camp.  240. 

(c)  Bugg  V.  Minett,  11  East,  210. 

{d)  Simmons  v.  Swift,  5  B.  &  0.  857. 
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"to  be  done  on  the  part  of  the  seller,  until  that  is  done  the 
"  property  is  not  changed  "  (a). 

In  Loffan  v.  Ze  Mesurier  (b),  in  1847,  in  the  Privy 
Council,  the  sale  was  of  a  raft  of  red  pine  timber,  lying  at 
the  date  of  the  sale  up  the  river,  to  be  delivered  at  Quebec, 
consisting  of  50,000  feet  more  or  less,  to  be  paid  for  at  9^. 
a  foot.  The  raft  was  floated  to  Quebec,  where  the  greater 
portion  of  the  timber  was  lost  in  a  storm.  The  Court  held 
that  the  property  had  not  passed,  and  that  the  money  paid 
could  be  recovered  back.  After  the  storm  the  buyers 
collected  some  of  the  timber,  dressed  and  shipped  it  on  their 
own  account,  but  the  Court  held  that  this  could  not  be  taken 
as  an  admission  that  the  property  had  passed,  when  the  con- 
tract showed  that  it  did  not  so  pass  (c). 

In  Acraman  v.  Morrice  (d),  in  1849,  the  plaintiffs  were 
the  assignees  in  bankruptcy  of  Swift,  the  seller,  a  timber 
merchant ;  the  defendant  was  a  timber  merchant  in  London. 

The  course  of  dealing  between  Swift  and  the  defendant  had 
been  for  the  defendant  to  inspect  the  felled  trees  belonging  to 
Swift  and  to  measure  and  mark  such  portions  as  suited  him. 
Swift  then  cut  off  the  rejected  portions  and  carried  the  rest  at 
his  own  cost  to  Chepstow,  where  he  delivered  it  to  the  defen- 
dant. At  the  time  of  Swift's  bankruptcy  the  timber,  the  sub- 
ject of  this  action,  had  been  marked,  measured,  and  paid  for 
by  the  defendant;  but  the  rejected  portions  had  not  been  cut 
off.  The  timber  was  then  lying  in  the  Forest  of  Monmouth, 
and  the  defendant,  who  had  probably  heard  of  Swift's  bank- 
ruptcy, himself  cut  off  those  parts  and  carried  the  rest  away. 
The  Court  held  that  the  property  had  not  passed. 

In  this  and  the  preceding  case,  the  action  of  the  buyers 
long  after  the  contract  would  hardly  be  evidence  of  what  was 
the  intention  of  the  parties  at  the  date  of  the  contract. 

In  Fur  ley  v.  Bates  (e),  in  1863,  the  contract  as  found  by 

(a)  The  note  to  Rugg  v.  Minett,  11  East,  210,  on  the  preceding  page,  seems  to 
be  applicable  to  this  case  also. 

(b)  Logan  v.  Le  Mesurier,  6  Moo.  P.  C.  116;  11  Jur.  1091. 

(c)  See  also  Boswell  v.  Kilborn,  15  Moo.  P.  C.  0.  309  ;  8  Jur.  N.  S.  443. 

(d)  Acraman  v.  Murrice,  19  I.i.  J.  C.  P.  57 ;  8  C.  B.  449. 

(e)  Furley  v.  Bates,  33  L.  J.  Ex.  43  i  2  H.  &  C.  200. 
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the  jury  was  for  the  sale  of  an  entire  heap  of  fire-clay  at 
2s.  a  ton,  the  buyer  to  take  it  away  at  his  own  expense,  in 
his  own  carts,  and  to  have  it  weighed  at  a  certain  machine. 

On  three  or  four  occasions  the  defendant  had  carted  away 
portions  of  the  heap  and  had  had  them  weighed,  but  on  the 
last  occasion  he  carted  away  a  portion  of  the  heap,  and  put  it 
into  a  barge,  and  the  plaintiff  observing  what  was  going  on, 
followed,  and  by  agreement  the  amount  in  the  barge  was 
taken  at  22  tons.     The  judgment  of  the  Court,  consisting  of 
Pollock,  C.  B.,  Bramwell  and  Channell,  BB.,  was  delivered 
by  Channell,  B.,  who,  after   referring  to  the  cases  on  this 
subject,  and  to  the  rule  that  the  property  does  not  pass  where 
anything  remains  to  be  done  to  the  goods  for  the  purpose  of 
ascertaining  the  price,  said  :  "  From  a  consideration  of  these 
"cases,   it  appears  that  the  principle   involved  in  the  rule 
"above  quoted  is,  that  something  remains  to  be  done  by  the 
"  seller.     It  is,  therefore,  very  doubtful  whether  the  present 
"  case  comes  within  the  principle  of  the  rule.     But,  however 
"  that  may  be,  it  is  clear  that  this  rule  does  not  apply  if  the 
"  parties  have  made  it  sufficiently  clear  whether  or  not  they 
"  intend  that  the  property  shall  pass  at  once,  and  that  their 
"intention  must  be  looked  at  in  every  case."     The  Court 
held  that  in  this  case  that  intention  had  been  expressed,  and 
that  the  property  had  passed. 

In  Kershaw  v.  Offden  (a),  in  1865,  the  facts  were  that  the 
defendant  had  contracted  to  purchase  4  specified  stacks  of 
cotton  waste  at  Is.  9d.  a  pound,  and  to  send  his  own  packer 
and  sacks  and  carts  to  remove  them.     The  defendant  sent  his 
packer  with  81  sacks,  into  which  the  4  stacks  were  put. 
Two  days  afterwards  21  of  the  sacks  were  weighed  and 
taken   to   the  defendant's   warehouse,   and   returned   to   the 
plaintiff  the  same  day  as  not  being  of  the  desired  quaHty. 
The  sale  was  not  a  sale  by  sample.     The  other  sacks  were  not 
weighed,  but  the  Court,  consisting  of  Pollock,  C.  B.,  Martin 
and  Bramwell,  BB.,  held  that  the  property  in  all  the  81  sacks 
had  passed.     Pollock,  C.  B.,  considered  the  case  the  same  as 


(a)  Kershaw  V.  Ogden,  34  L.  J.  Ex.  159;  3  H.  &  C.  717. 
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Furley  Y.Bates  {a).  Martin,  B.,  said  :  "  The  question  depends 
"  upon  what  was  the  contract,  and  the  jury  have  found  that 
"  it  was  a  contract  to  buy  four  stacks  of  cotton  waste  specific- 
"ally  agreed  upon,  more  or  less,  taking  them  for  better  or 
"  worse.  If  that  finding  is  correct,  of  which  I  entertain  no 
"  doubt,  the  result  is  that  the  property  in  four  stacks  passed 
"  to  the  defendants." 

In  the  case  of  Young  v.  Matthews  (b),  in  1866,  Moxon,  a 
brickmaker,  was  indebted  to  Northern,  and  applied  to  him 
for  a  further  advance,  which  Northern  made  in  consideration 
of  Moxon  selling  him  1,300,000  bricks  at  26s.  per  1,000. 
Northern  then  sent  Lucas  to  the  brickfield  with  a  delivery 
order  for  the  bricks,  signed  by  Moxon  ;  Moxon's  manager 
told  Lucas  that  he  might  have  them  as  soon  as  a  man  who 
was  in  possession  under  the  landlord's  distress  for  £300,  was 
paid.  The  manager  pointed  out  three  clumps  of  bricks,  one 
of  which  was  finished,  and  which  he  said  should  be  taken 
first ;  another,  still  burning,  which  would  be  ready  when  the 
first  had  been  taken ;  and  a  third,  which  was  being  formed 
of  moulded  bricks  preparatory  to  burning,  and  stated  that  he 
would  hold  and  deliver  them  to  Northern's  order.  The  £300 
was  not  paid.  Moxon  became  bankrupt,  and  the  landlord 
then  sold  enough  bricks  to  pay  himself,  and  Northern  sold 
the  remainder  to  the  defendant,  who  carried  them  away 
The  creditors'  assignee  brought  trover.  The  Court,  con- 
sisting of  Erie,  C.  J.,  Willes,  Byles,  and  Keating,  JJ.,  held 
that  the  property  had  passed  to  Northern. 

The  judgment  of  the  Court  turned  on  the  expressed  inten- 
tion of  the  parties.  Erie,  C.J.,  said  :  "  There  is  no  doubt 
"  that  the  parties  could  pass  the  property  in  all  the  bricks, 
"whether  finished  or  not,  if  such  was  their  intention;  and 
"what  passed  amounted  to  this:  Northern's  agent  said,  'Are 
"  all  these  appropriated  to  my  principal  ? '  and  the  seller's 
"  agent  said  '  Yes.'  " 

In  Marlineau  v.  Kitching  (c),  in  1872,  the  plaintiffs,  who 

(a)  Furhy  v.  Bates,  33  L.  J.  Ex.  43 ;  2  H.  &  0.  200. 

(6)  Young  v.  Matthews,  36  L.  J.  0.  P.  61 ;  L.  E.  2  C.  P.  127. 

(c)  Martineau  v.  Kitching,  41  L.  J.  Q.  B.  227;  L.  E.  7  Q.  B.  436. 
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■were  sugar  refiners,  carried  on  business  as  follows  :  They 
refined  the  sugar,  ran  it  into  moulds  holding  from  38  to 
42  Ibg.,  forming  sugar-loaves  ;  they  marked  each  sugar-loaf, 
called  a  titler,  with  a  distinctive  number,  and  placed  the 
titlers  in  their  warehouse.  The  titlers  were  sold  at  so  much 
per  cwt.,  but  were  not  weighed  until  they  were  delivered  out 
of  the  warehouse  to  the  buyer. 

The  defendant  purchased  a  number  of  titlers  marked  as 
above,  at  so  much  per  cwt.,  the  contract  being  that  they  were 
to  be  paid  for  at  one  month,  and  to  remain  "at  seller's  risk 
"  for  two  months."  He  paid  the  price  as  calculated  approxi- 
mately, and  resold  certain  of  the  titlers,  which  were  given 
up  to  the  sub-buyers  on  the  production  of  the  defendant's 
orders  for  delivery,  and  weighed  on  delivery.  The  remainder 
were  consumed  in  a  fire  after  the  expiration  of  the  two 
months,  aud  before  they  had  been  weighed.  The  defendant 
refused  to  pay  for  them  on  the  ground  that  the  property  had 
not  passed,  and  that  he  was  not  bound  to  pay  for  them  until 
it  had  passed  ;  it  was  agreed  that  the  payment  he  had  made 
should  be  considered  as  made  on  another  account. 

It  seems  tolerably  clear  from  the  judgments,  that  if  it  had 
been  necessary  to  decide  whether  the  property  had  passed  or 
not,  the  Court  would  have  held  that  it  had  passed,  but  the 
case  was  decided  on  the  words  of  the  contract,  ' '  at  seller's 
"risk  for  two  months,"  which  showed  that  after  two  months 
they  were  to  be  at  the  buyer's  risk  no  matter  where  the  pro- 
perty was.  As  Blackburn,  J.,  said  (a),  "  If  you  show  that 
"  the  risk  attached  to  the  one  person  or  the  other,  it  is  a  very 
"  strong  argument  for  showing  that  the  property  was  meant  to 
"  be  in  him.  But  the  two  are  not  inseparable.  It  may  be  very 
"  well  that  the  property  shall  be  in  the  one  and  the  risk  in 
"  the  other." 

The  rule  is  further  illustrated  by  a  class  of  cases!  in  which 
it  was  decided  that  where  the  agreement  is  that  one  ]5arty  shall 
make  and  deliver  some  chattel,  no  property  passes  before  the 
chattel  is  complete  and  in  a  deliverable  state  unless  there  be 

(a)  41  L.  J.  Q.  B.  237 ;  L.  B.  7  Q.  B.  454. 
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something  peculiar  in  the  agreement.  In  several  of  these 
cases  the  decision  of  the  Court,  that  no  property  passed,  seems 
to  have  heen  given  because  the  individual  chattel  had  not  been 

ascertained. 

If  it  appear  from  the  agreement  that  the  intention  of  the 
parties  is  that  the  property  shall  pass  presently,  the  property 
does  pass,  though  there  remain  acts  to  be  done  by  the  seller 
before  the  goods  are  deliverable.  It  is  to  be  observed  that 
whilst  the  seller  is  unpaid  it  is  exclusively  for  his  interest 
that  the  property  should  pass,  as  he  gets  rid  of  the  risk ;  but 
when  he  is  partially  or  entirely  paid  it  may  be  for  the  benefit 
of  the  buyer,  for  in  the  event  of  a  paid  seller  becoming  insolvent, 
the  buyer,  if  the  property  has  passed,  has  the  goods  as  a 
security  for  his  money,  but  if  it  has  not  passed  he  can  at 
best  recover  such  a  proportion  of  the  price  paid  as  the  estate 
of  the  insolvent  can  furnish.  If,  therefore,  it  appears  by  the 
agreement  that  the  parties  intended  the  price  to  be  paid 
before  the  goods  were  put  in  a  deliverable  state,  it  affords 
an  argument  that  the  parties  intended  the  property  also  to 
pass  before  the  goods  were  in  a  deliverable  state  ;  and  if  the 
whole  agreement  show  that  such  was  the  intention,  the 
property  does  pass. 

In  Muckloiv  V.  Mangles  {a),  in  1808,  Royland,  who  was  a 
barge  builder,  contracted  with  Pocock  to  build  him  a  barge. 
Pocock  advanced  him  money  on  account  from  time  to  time  to 
the  full  value  of  the  barge,  and  when  it  was  nearly  finished 
Pocock' s  name  was  painted  on  the  stem,  but  the  report  does 
not  say  by  whose  orders.  Two  days  after  it  was  finished  it 
was  seized  under  an  execution.  The  Court  held  that  the 
property  had  not  passed  to  Pocock.  Heath,  J.,  said,  "  A 
"  tradesman  often  finishes  goods  which  he  is  making  in  pur- 
"  suance  of  an  order  given  by  one  person,  and  sells  them  to 
"  another ;  if  the  first  customer  has  other  goods  made  for 
"  him  within  the  stipulated  time,  he  has  no  right  to  com- 
"  plain  ;  he  could  not  bring  trover  against  the  purchaser  for 
"  the  goods  so  sold." 

(o)  Muchlow  V  Mangles,  1  Taunt.  318, 
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The  authority  of  this  case  has  been  considerably  weakened 
by  later  decisions,  and  Best,  C.  J.,  and  Park,  J.,  in  Garruthers 
V.  Payne  (a),  doubted  whether  it  would  be  followed  if  precisely 
the  same  facts  came  before  the  Court  again. 

In  Woods  V.  Russell  {b),  in  1822,  Paton,  a  shipbuilder,  con- 
tracted to  build  a  ship  for  the  defendant,  to  be  paid  for  by 
four  instalments.  The  first  and  second  were  duly  paid. 
When  the  ship  was  nearing  completion  the  defendant  char- 
tered her  for  a  voyage,  with  Paton's  privity,  and  she  was 
measured,  also  with  Paton's  privity,  to  the  intent  that  the 
defendant  might  have  her  registered  in  his  own  name.  Paton 
signed  the  necessary  certificate  of  her  build,  and  she  was 
registered  in  the  defendant's  name,  and  the  third  instalment 
was  then  paid.  The  ship  was  not  finished,  and  Paton's  men 
continued  at  work  on  her.  Paton  became  bankrupt,  and  two 
days  afterwards  the  defendant  took  possession,  and  by  his 
orders  a  rudder  and  some  cordage,  which  Paton  had  bought 
for  the  ship,  were  taken  from  Paton's  premises.  Two  days 
after  that  she  was  launched.  The  fourth  instalment  was 
never  paid.  The  Court  considered  that  the  rudder  and  cord- 
age, having  been  bought  specifically  for  the  ship,  although 
not  actually  attached  to  it,  were  on  the  same  footing,  and  held 
that  the  property  had  passed  in  the  ship,  rudder  and  cordage  (c). 

In  Clarke  v.  Spence{d),  in  1836,  the  facts  were  much  the 
same  as  in  Woods  v.  Russell  {h\  and  after  consideration  the 
Court  held  that  the  property  had  passed,  and  Williams,  J., 
delivering  the  judgment  of  the  Court,  put  the  decision  on 
what  appears  to  be  the  true  ground.  After  referring  to  the 
language  of  Abbott,  C.  J.,  in  Woods  v.  Russell  {b),  he  con- 
tinued :  "  The  payment  of  the  instalments  may  indeed  be 
"  evidence  that  the  purchaser  has  approved  of  the  fabric  so 
*'  far  as  it  has  been  constructed,  and  may  therefore,  as  it 
"  were,  ratify  the  appropriation  made  by  the  builder  ;  but  in 
"  itself  it  can  operate  nothing,  unless  it  be  by  the  contract 

(o)  Carruthera  v.  Payne,  5  Biiig.  270. 

(b)  Woods  V.  Rimell,  5  B.  &  Aid.  942  ;  1  D.  &  E.  587. 

(c)  See  also  Ooss  v.  Quintan,  iu  1842,  3  M.  &  G.  826 ;  Ex  parte  Lambton  (1875), 
44  L.  J.  Bank.  81 ;  10  Oh.  App.  414. 

{d)  aiarkt  v.  Spence,  4  A.  &  E.  448. 

o  2 
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"  made  a  condition  precedent  to  the  vesting  of  the  property, 
"  It  is  not  so  made  by  the  contract  in  question  in  express 
"terms;  neither  was  it  in  the  case  of  Woodsy.  Russell  (a); 
"  but  we  apprehend  that  the  judgment  in  that  case  is  founded 
"  on  the  notion  that  provision  for  the  payment  regulated  by 
"particular  stages  of  the  work  is  made  in  the  contract,  with 
"  a  view  to  give  the  purchaser  the  security  of  certain  portions 
"  of  the  work  for  the  money  he  is  to  pay,  and  is  equivalent 
"  to  an  express  provision  that  on  payment  of  the  first  instal- 
"  ment  the  general  property  in  so  much  of  the  vessel  as  is 
"  then  constructed  shall  vest  in  the  purchaser." 

In  Laidler  v.  Burlinson  (h),  in  1837,  a  shipbuilder  entered 
into  an  agreement  with  several  parties,  of  whom  the  plaintiff 
Laidler  was  one,  by  which  he  was  to  complete  a  vessel  then 
in  his  yard,  and  they  were  to  take  shares  in  the  vessel  and 
pay  portions  of  the  price.     Before  the  vessel  was  complete 
Laidler,  who  was  to  take  one-fourth  of  the  vessel,  paid  the 
builder  in  advance,  but  that  was  voluntary  on  his  part,  as  it 
was  no  part  of  the   original   agreement ;  then   the  builder 
became  bankrupt,  and  the  Exchequer  decided  that  the  pro- 
perty of  the  incomplete  vessel  was    in    the   bankrupt,    and 
consequently  that  his  assignees  were  entitled  to  it,  and  that 
Laidler  had  no  specific  interest  in  the  vessel.     Parke,  B.,  in 
the  course  of  the  argument  said  :    "If   the  parties  agreed 
"to  buy  that  particular  ship  when  complete,  the  property 
"would  not  pass,  though  the  builder  could  not  comply  with 
"  the  contract  by  delivering  another  vessel."     And  in.  deliver- 
ing judgment,  Lord  Abinger  said:   "A  man  may  agree  to 
"purchase  a  ship  when  finished,  or  as  she  then  stands.     Of 
"  which  sort  is  this  contract  ?     Did  it  pass  the  property  to 
"  the  purchaser  presently,  or  was  it  to  pass  when  the  ship 
"was  finished?      I   think  it  is  of   the  latter   description." 
And  Parke,  B.,  said,  "  It  was  an  entire  contract  to  purchase 
"  the  ship  when  finished,  and  no  property  passed  till  then." 
In  Tripp  v.  Armitage{c),  in  1839,  Bennett  had  contracted 

(a)  Woods  V.  Russell,  5  B.  &  AM.  942;  1  D.  &  E.  587. 
(JA  Laidler  v.  Burlinson,  2  M.  &  W.  602. 
(c)  Tripp  V.  Armitage,  4  M.  &  W.  687. 
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to  build  an  hotel  for  the  defendants.  Other  parties  had  con- 
tracted for  the  painting,  glazing,  and  iron  work.  The  money 
was  to  be  paid  by  instalments,  and  at  the  time  when  Bennett 
became  bankrupt  the  defendants  had  advanced  him  more 
money  than  he  was  entitled  to  by  the  contract,  on  the  security 
of  all  the  materials  which  had  been  or  should  be  brought  by 
him  on  to  the  premises.  Before  his  bankruptcy  he  had 
brought  some  window  frames  on  to  the  premises,  which  had 
been  approved  of  by  the  clerk  of  the  works  appointed  by  the 
defendants,  and  he  had  then  taken  them  away  to  his  own 
workshops  for  the  purpose  of  having  some  pulleys  fitted  to 
them.  Bennett's  assignees  claimed  them,  and  the  Court  held 
that  the  property  had  not  passed  to  the  defendants.  Both 
Lord  Abinger,  C.  B.,  and  Parke,  B.,  put  their  judgments  on 
the  ground  that  this  was  not  a  contract  of  sale  of  a  specific 
chattel,  as  in  Clarke  v.  Spence  (a)  and  other  cases,  but  a  con- 
tract to  do  work,  i.e.,  to  build  an  hotel,  to  which  was  incident 
the  supplying  and  fixing  of  window  frames.  If  the  frames 
had  been  fixed  to  the  freehold  then  the  case  would  have  been 
different,  and  the  frames  would  have  come  within  the  agree- 
ment as  having  been  brought  upon  the  premises.  The  Court 
seems  to  have  considered  the  case  as  an  advance  of  money  to 
enable  a  contractor  to  carry  out  his  work  made  on  the  security 
of  goods  which  had  been  at  the  date  of  the  agreement,  or 
might  afterwards  be,  affixed  to  the  freehold.  The  approval 
of  the  clerk  of  the  works  was  considered  to  be  merely  an 
assent  to  the  suitability  of  the  materials  (6). 

In  Baker  v.  Gray  (c),  in  185G,  it  was  agreed  that  a  ship- 
builder should  build  a  ship  for  the  defendant,  to  be  paid  for 
by  instalments,  and  that  the  property  in  the  ship  should  pass 
to  the  defendant  on  payment  of  the  first  instalment,  and  that 
in  case  the  builder  should  not  complete  the  vessel  within  the 
time  agreed  upon,  it  should  be  lawful  for  the  defendant  to 
take   possession   of    and   finish    her,    "  using    such   of   the 

(a)  Clarke  v.  Spence,  4  A.  &  E.  448. 

(b)  See  also  Williams  v.  Fitzmaurice,  in  1858,  3  H.  &  N.  844,  where,  however, 
this  point  does  not  appear  to  have  been  urged. 

(c)  Baleer  v.  Gray,  26  L.  J.  C.  P.  161 ;  17  0.  B.  462. 
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"  materials  of  the  builder  as  should  be  applicable  for  the 
"  purpose."  The  builder  being  in  arrear,  the  defendant  did 
take  possession,  and  he  also  removed  a  considerable  quantity 
of  timber  which  the  builder  had  provided  and  prepared  for 
the  building  of  the  ship,  from  the  builder's  yard  and  placed  it 
inside  the  hull  of  the  ship,  but  up  to  the  date  of  the  builder's 
bankruptcy  he  had  not  actually  used  it  in  the  construction  of 
the  ship.  It  was  held  that  as  he  had  not  in  fact  used  it, 
the  property  in  the  timber  passed  to  the  assignees  on  the 
bankruptcy  (a). 

In  Wood  V.  Bell  (fe),  in  1856,  Joyce,  a  shipbuilder,  agreed 
to  build  a  steamship  and  engines  for  the  plaintiff,  to  be  paid 
for  by  instalments.     The  building  of  the  ship  and  engines 
went  on  contemporaneously  in  the  same  yard.     The  plaintiff 
made  advances  to  Joyce,  which  Joyce  acknowledged  to  be 
advances   on  the  ship.     The  ship  and   engines   were  built 
under  the  superintendence  of  the  plaintiff's  inspector,  and  the 
plaintiff's  name  was  stamped  on  the  keel.     There  was  ample 
evidence  that  both  the  engines  and  a  number  of  plates  lying 
in  the  yard  were  appropriated  to  this  contract,  but  neither  the 
engines   nor   those   plates  had   been  fixed  in  their  places. 
Joyce,  before  his  bankruptcy,  admitted  that  the  ship  belonged 
to  the  plaintiff.     Lord  Campbell,  C.  J.,  delivering  the  con- 
sidered judgment  of  the  Queen's  Bench,  held  that  the  property 
in  both  the  ship  and  the  engines  and  plates  had  passed  to 
the  plaintiff,  and  this  judgment  was  affirmed  on  appeal  to  the 
Exchequer  Chamber  so  far  as  the  ship  was  concerned,  but 
reversed  as  to  the  engines  and  plates.     Jervis,  C.  J.,  delivering 
his  judgment,  in  which  Pollock,  C.  B.,  Alderson,  B.,  Cress- 
well,   Crowder,  Willes,   JJ.,   and  Bramwell,  B.,  concurred, 
said:   "  The  question   is,    what  is   the    ship  ?   not,  what  is 
"meant  for  the  ship?      I  think  those   things   pass   which 
"have  been  fitted  to  the  ship,  and  have  once  formed  part  of 
"her,  as,  for  instance,  a  door  hung  upon  hinges,  although 
"afterwards  removed  for  convenience.     I  do  not  think  the 

(a)  See  Rouch  v.  Great  Western  Ry.  Co.,  1  Q.  B.  61. 

(6)  Wood  V.  Bell,  5  E.  «&  B.  772 ;  and  25  L.  J,  Q.  B.  148 ;  6  E,  &  B,  355 ;  and 
5  L.  J.  Q.  B.  321, 
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"  circumstance  that  materials  have  been  fitted  and  intended 
"  for  the  ship  makes  them  part  of  the  ship." 

The  judgment  of  the  Queen's  Bench  on  this  point  seems  to 
be  the  one  more  consistent  with  the  recent  authorities.  If 
the  true  principle  be,  that  where  an  advance  is  made  on  the 
security  of  specified  although  unfinished  articles,  the  law  con- 
siders that  as  very  strong  evidence  to  show  that  an  intention 
to  pass  the  property  existed,  then  that  argument,  which  is  used 
to  show  that  the  property  in  the  ship  has  passed,  is  precisely 
applicable  to  show  that  the  property  in  the  engines  and  plates 
passed.  The  property  should  pass  for  the  same  reason,  and 
not  because  one  thing  has  become,  or  was  intended  to  become, 
a  part  of  the  other  (a). 

In  the  Anglo-Egyptian  Navigation  Company  v.  Eennie  (b), 
in  1875,  the  plaintiffs  were  the  owners  of  a  steamship  whose 
engines  and  boilers  required  considerable  repairs  and  many 
new  parts.  The  defendants  contracted  to  do  the  whole  of  the 
work  for  5,8001.,  payment  by  instalments  to  be  paid  on  the 
certificate  of  the  plaintiffs'  inspector.  The  defendants  pro- 
ceeded with  the  work  while  the  ship  was  at  sea,  and  on  the 
certificate  being  given  received  payment  of  one  instalment. 
The  plaintiffs  then  heard  of  the  loss  of  the  ship  at  sea,  and  in 
due  course  paid  a  second  instalment.  The  defendants  subse- 
quently heard  of  her  loss,  and  at  the  time  of  hearing  of  it 
had  completed  about  three-quarters  of  the  work.  The  plain- 
tiffs demanded  from  the  defendants  those  parts  which  had 
been  made  and  approved  when  the  instalments  were  paid,  on 
the  ground  that  the  property  had  passed  to  them.  But  the 
Court  held  that  it  had  not  passed,  adopting  Mr.  Benjamin's 
argument  that  the  complicated  nature  of  the  contract  made  it 
impossible- to  attribute  the  instalments  to  any  particular  part 
of  the  work  ;  and  that  the  object  of  the  stipulation  as  to 
instalments  was  to  lessen  the  defendants'  risk,  for  they  would 
not  have  been  able  to  make  a  claim  to  a  penny  until  the 
whole  job  had  been  completed  but  for  that  stipulation. 


(a)  See  also  McBain  v.  Wallace,  in  1881,  6  App.  Ca.  588. 
(S)  Anglo-Egyptian  Navigation  Co.  v.  Eennie,  44  L.  J,  0.  P.  130;  L,  E.   10 
0,  P.  27K 


£00  CONDITIONS   PRECEDENT.  [Pt-  H. 

In  Seath  v.  Moore  (a),  in  1887,  the  principles  governing 
these  cases  were  laid  down  by  Lord  Watson  as  follows : 
"  Where  it  appears  to  be  the  intention,  or  in  other  words, 
"  the  agreement,  of  the  parties  to  a  contract  for  building  a 
"  ship,  that  at  a  particular  stage  of  its  construction  the  vessel, 
"  so  far  as  then  finished,  shall  be  appropriated  to  the  contract 
"  of  sale,  the  property  of  the  vessel  as  soon  as  it  has  reached 
"  that  stage  of  completion  will  pass  to  the  purchaser,  and 
"  subsequent  additions  made  to  the  chattel  thus  vested  in  the 
"  purchaser  will,   accessione,  become  his   property.     It  also 
"  appears  to  me  to  be  the  result  of  these  decisions  that  such 
"  an  intention  or  agreement  ought   (in  the  absence  of  any 
"  circumstances  pointing   to  a    different    conclusion)    to   be 
"  inferred  from  a  provision  in  the  contract  to  the  effect  that 
"  an  instalment  of  the  price   shall  be  paid  at  a  particular 
"  stage,  coupled  with  the  fact  that  the  instalment  has  been 
"  duly  paid,  and  that  until  the  vessel  reached  that  stage  the 
"  execution  of   the   work  was   regularly  inspected   by  the 
"  purchaser,  or  some  one  on  his  behalf.     I  do  not  think  it 
"  is  indispensable,  in  order  to  sustain  that  inference,  that 
"  there  shall  be  a  stipulation  for  payment  of  an  instalment 
"  in  the  original  contract,  or  that  the  stipulated  instalment 
"  shall  have  been  actually  paid.     The  absence  of  these  con- 
"  siderations,  which  are,  in  themselves,  of  great  importance, 
"  might,  in  my  opinion,  be  supplied  by  other  circumstances. 
"  At  all  events,  whenever  during  the  currency  of  a  contract 
"  which  contains  no  such   stipulation,  the  parties  in  good 
"  faith  agree  that  the  purchaser  shall  pay  a  sum  to  account 
"  of  the  price,  and  that  the  vessel,  so  far  as  constructed  at 
"  the  date  of  that  payment,    shall  be  appropriated  to  the 
"  contract,  I  see  no  reason  to  doubt  that  the  new  covenant 
"  so  made  ought  to  have  the  same  effect  as  if  it  had  been  a 
"  term  of  the  original  contract.     I  am,  however,  of  the  opinion 
"  that,  by  the  law  of  England,  in  order  to  pass  the  property 
"  as  sold,  there  must  always  be  facts  proved  or  admitted 
"  sufficient  to  warrant  the  inference  that  the  purchaser  has 

(a)  Seath  v.  Moore,  65  L.  J.  P.  0.  54;  11  App.  Ca.  350. 
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"  agreed  to  accept  the  corpus  so  far  as  completed  as  in  part 
"  implement  of  the  contract  of  sale. 

"There  is  another  principle  which  appears  to  me  to  be 
"  deducible  from  these  authorities,  and  to  be  in  itself  sound, 
"  and  that  is,  that  materials  provided  by  the  builder  and 
"  portions  of  the  fabric,  whether  wholly  or  partially  finished, 
"  although  intended  to  be  used  in  the  execution  of  the 
"  contract,  cannot  be  regarded  as  appropriated  to  the  con- 
"  tract  or  as  '  sold,'  unless  they  have  been  affixed  to  or  in 
"  a  reasonable  sense  made  part  of  the  corpus.  That  appears 
"  to  me  to  have  been  a  matter  of  direct  decision  by  the  Court 
"  of  Exchequer  Chamber  in  Wood  v.  Bell  (ante,  page  198).  In 
''  Woods  V.  Bussell  {ante,  page  195)  the  property  of  a  rudder 
"  and  some  cordage  which  the  builder  had  bought  for  the 
"  ship  was  held  to  have  passed  in  property  to  the  purchaser 
"as  an  accessory  of  the  vessel;  but  that  decision  was 
"  questioned  by  Lord  Chief  Justice  Jervis,  delivering  the 
"  judgment  of  the  Court  in  Wood  v.  Bell,  who  stated  the 
"  real  question  to  be,  '  what  is  the  ship,  not  what  is  meant 
"  '  for  the  ship,'  and  that  only  the  things  can  pass  with  the 
"  ship  '  which  have  been  fitted  to  the  ship  and  have  once 
"  '  formed  part  of  her,  although  afterwards  removed  for 
"  '  convenience."  I  assent  to  that  rule,  which  appears  to 
"  me  to  be  in  accordance  with  the  decision  of  the  Court  of 
"  Exchequer  in  Tripp  v.  Arinitage  (ante,  page  196)." 

In  Bellamy  v.  Davey  (a),  in  1891,  the  plaintiff  entered  into 

a  contract  with  the  defendants  to  erect  two  petroleum  tanks, 

to  be  "  finished  .  .  .  and  left  ready  to  test  with  water  in  the 

"  usual  way,"  payment  to  be  made  in  certain  instalments  after 

completion.     When  one  tank  was  nearly  completed,  and  the 

other  only  just  begun,  the  defendants  became  insolvent.     It 

was  held  that  as  the  contract  was  for  the  sale  and  delivery  of 

complete  tanks  ready  for  testing,  the  property  had  not  passed. 

In  Beid  v.   Macbeth  {b),  in   1904,  a  firm  of  shipbuilders 

entered  into  a  contract  with  a  firm  of  shipowners  to  build  a 

ship  to  be  classed  100  Al   at  Lloyd's,  the  building  to  be 

(a)  Bellamy  v.  Bavey,  60  L.  J.  Oh.  778;  [1891]  3  Oh.  540. 
{h)  Meid  V.  Macbeth,  [1904]  App.  Oa.  223. 
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superintended  by  the  shipowners.     The   contract  contained 
the  following  clause  : — "  The  vessel  as  she  is  constructed, 
"  and  all  her  engines,  boilers  and  machinery,  and  all  materials 
"  from  time  to  time  intended  for  her  or  them,  whether  in 
"  the   building  yard,    workshop,  river,  or   elsewhere,  shall 
"  immediately  as  the  same  proceeds  become  the  property  of 
"  the  purchasers,   and  shall  not  be  within  the  ownership, 
"  control,   or  disposition  of  the  builders,  but  the  builders 
"  shall  at  all  times  have  a  lien  thereon  for  their  unpaid 
"  purchase-money."      The    shipbuilders    became    bankrupt 
before  the  vessel  was  completed.     Certain   iron   and   steel 
plates,  which  had  been  passed  by  Lloyd's  surveyor,  numbered 
by  the  makers  with  the  number  of  the  vessel  and  marked 
to  show  the  position  each  plate  was  to  occupy  in  the  vessel, 
were,  at  the  date  of  the  bankruptcy,  lying  at  certain  railway 
stations  at  the  orders  of  the  shipbuilders,  and  these  plates 
were   claimed   both  by  the    trustees    in   the   shipbuilders' 
sequestration  and  by  the  shipowners.     It  was  held  (following 
Seath  V.  Moore,  supra)  that  the  contract  was  for  the  sale  of 
a  complete  ship,  and  that  there  was  nothing  in  the  contract 
to   indicate   a   sale   of   the   materials   as   distinct  from  the 
completed  ship. 

In  Laing    v.  Barclay  {a),  in  1908,  the  respondents,  who 

were  a  firm  of  shipbuilders,  agreed  to  build  two  ships  for 

an   Italian  firm,  according  to  specifications  and  under  the 

superintendence  of  an  agent  appointed  by  the  Italian  firm, 

payment  to  be  made  by  instalments  at  certain  stages  of  the 

construction.     The  contract  further  provided  that  delivery 

of  the  ships  was  not  to  be  completed  until  they  had  passed 

official  trial  trips,   and  had  been  approved  by  the   Italian 

emigration  authorities.     After  several  instalments  had  been 

paid,  but  before  the  construction  of  the  ships  was  completed, 

an  English  firm  arrested  the  ships  in  Scotland,  where  they 

were  being  built,  for  a  debt  alleged  to  be  due  to  them  by 

the  Italian  firm.     The  arrestments  were  held  null  and  void, 

on  the  ground  that  the  property  in  the  ships  until  completion 

remained  in  the  builders. 

(a)  Laing  v.  Barclay,  [1908]  App.  Ca.  35, 
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Where  by  the  agreement  the  seller  is  to  do  things  which 
may  be  done  after  the  goods  are  in  such  a  state  that  the 
seller  may  call  upon  the  buyer  to  accept  them,  the  per- 
formance is  not  presumed  to  be  a  condition  precedent  to 
the  vesting  of  the  property.  Thus  where  the  seller  agrees 
to  pay  warehouse  rent  for  the  goods  for  some  time  after  the 
sale,  it  has  been  decided  that  the  property  is  transferred 
before  the  rent  is  paid.  Hammond  v.  Anderson  (a),  in  1804, 
Greaves  v.  Hepke  (b),  in  1818. 


There  may  be  property  by  estoppel. 

There  are  some  cases  in  which  it  has  been  held  that  the 
property  was  changed,  though  acts  necessary  to  put  the  goods 
in  a  deliverable  state  remained  to  be  done  by  the  seller,  but 
it  will  be  found  on  examination  that  the  party  against  whom 
it  was  held  in  those  cases  that  the  property  was  changed  had 
more  or  less  distinctly  made  a  statement  that  it  had  been 
changed,  and  that  the  decisions  were  made  on  that  ground. 
A  party's  statement  is  always  evidence  against  himself.  In 
general  it  is  not  conclusive  against  him,  and  he  may  set  up  as 
his  case  that  his  previous  statement  was  a  mistake  or  even  a 
falsehood,  and  then  the  question  for  those  who  try  the  cause 
is,  whether  his  former  statement  or  his  present  evidence  is 
more  worthy  of  belief.  Much,  of  course,  must  depend,  on 
the  degree  of  deliberation  with  which  the  former  statement 
was  made,  and  the  means  which  he  had  at  the  time  of  know- 
ing the  truth.  But  though  in  general  a  statement  is  not 
conclusive  against  the  party  who  makes  it,  yet  there  are 
exceptions  in  which  the  law  does  not  permit  the  party  to 
avail  himself  of  the  inaccuracy  of  his  assertion,  and  in  tech- 
nical language,  he  is  estopped  from  setting  up  the  truth 
against  his  former  statement.  "  The  rule  of  law,"  said  Lord 
Denman,  in  delivering  the  judgment  of  the  King's  Bench,  in 


(a)  Hammond  v.  Anderson,  1  N.  E.  69. 
(5)  Greaves  v.  Hepke,  2  B,  &  A.  131, 
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Pickard  v.  Sears  (a),  "  is  clear,  that  where  one  by  his  words 
"  or  conduct  wilfully  causes  another  to  believe  the  existence 
"  of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
"  belief  so  as  to  alter  his  own  previous  position,  the  former  is 
"  concluded  from  averring  against  the  latter  a  different  state 
"  of  things  as  existing  at  the  same  time."     This  is  a  rule 
which  within  the  limits  applied  by  law  is  of  great  equity ; 
for  when  parties  have  agreed  to  act  upon  an  assumed  state 
of  facts,  their  rights  between  themselves  are  justly  made  to 
depend  on  the  conventional  state  of  facts,  and  not  on  the  truth. 
'Phe  reason  of  the  rule  ceases  at  once  when  a  stranger  to  the 
arrangement  seeks  to  avail  himself  of  the  statements  which 
were  not  made  as  a  basis  for  him  to  act  upon.     They  are  for 
a  stranger,  evidence  against  the  party  making  the  statement, 
but  no  more  than  evidence  which  may  be  rebutted ;  between 
the  parties  they  form  an  estoppel  in  law.     This  principle  is 
well  illustrated  by  those  cases  that  at  first  sight  seem  incon- 
sistent with  the  rule  of  construction  already  mentioned. 

Thus  in  Stonard  v.  Du7ikin{b),  in  1810,  Knight  had  agreed 
to  pledge  some  malt  lying  in  the  defendants'  warehouse  to 
the  plaintiff,  and  the  defendants  gave  a  written  acknowledg- 
ment that  they  held  the  malt  for  the  plaintiff,  who  had  ad- 
vanced Knight  7, 500Z.  on  that  security.  The  plaintiff  brought 
trover  for  the  malt,  and  the  defence  was,  that  Knight  had 
become  a  bankrupt,  and  that  the  property  in  the  malt  belonged 
to  his  assignees,  because  it  had  to  be  measured  before  the 
property  would  pass ;  but  Lord  EUenborough  said,  "Whatever 
' '  the  rule  may  be  between  buyer  and  seller,  it  is  clear  the 
"  defendants  cannot  say  to  the  plaintiff  the  malt  is  not  yours, 
"  after  acknowledging  to  hold  it  on  his  account.  By  so  doing 
"  they  attorned  to  him,  and  I  should  entirely  overset  the 
"  security  of  mercantile  dealings  were  I  now  to  suffer  them 
"  to  contest  his  title." 

In  Hemes  v.  Watson  (c),  in  1824,  the  goods  had  been  twice 

(o)  Pickard  v.  Sears,  6  A.  &  E.  474.     See  also  Garr  v.  L.  &  N.  W.  By.  Go ,  44 
L.  J.  C.  P.  113;  L.  E.  10  0.  P.  316;  and  Sale  of  Goods  Act,  section  21. 
(i)  Stonard  v.  Dunkin,  2  Camp.  344. 
(c)  Hawes  v.  Watson,  2  B.  &  C.  540. 
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sold,  and  the  first  sellers  were  unpaid.  The  plaintiffs  were 
bond  fide  buyers,  and  had  bo7id  fide  paid  their  immediate  seller, 
the  first  buyer,  who  had  since  become  a  bankrupt.  The 
action  was  trover,  brought  against  the  warehousemen.  It  was 
proved  that  the  first  sale  to  the  bankrupt  was  at  a  certain 
price  per  cwt.,  and  that  the  goods  had  never  been  weighed, 
and  the  defence  was  that  they  remained  the  property  of  the 
first  sellers,  and  not  having  been  the  property  of  the  first 
buyer,  could  not  have  been  by  him  rendered  the  property  of 
the  plaintiffs  ;  but  it  was  proved  that  before  the  plaintiffs 
paid  the  bankrupt,  the  defendants  had  signed  a  note,  acknow- 
ledging that  by  order  of  the  bankrupt  they  had  transferred 
the  goods  to  the  account  of  the  plaintiffs.  Abbott,  C.  J.,  at 
Nisi  Prius,  ruled,  that  whatever  might  be  the  rights  of  the 
original  sellers,  the  defendants  having  acknowledged  that  they 
held  the  goods  on  account  of  the  plaintiffs  could  not  now 
dispute  their  title,  otherwise  they  would  cause  an  innocent 
man  to  lose  his  money.  The  plaintiffs  had  a  verdict,  and  the 
Court  of  King's  Bench  refused  to  disturb  it. 

In  Gosling  v.  Birnie  (a),  in  1831,  in  the  Court  of  Common 
Pleas,  the  partially  paid  seller  of  some  timber  lying  on  the 
defendant's  wharf  had  given  the  buyer  notice  that  if  he  did 
not  pay  the  residue  of  the  price  the  timber  should  be  resold. 
The  seller  accordingly  did  resell  the  timber  to  the  plaintiff, 
and  gave  him  a  written  order  on  the  defendant,  at  whose 
wharf  the  goods  lay,  to  deliver  the  timber  on  receiving  pay- 
ment of  a  sum  of  money.  The  defendant,  who  knew  all  the 
facts,  received  the  money,  and  verbally  assented  to  hold  the 
timber  for  the  plaintiff ;  then  the  first  buyer  paid  the  seller 
the  balance  of  the  price,  and  the  defendant  gave  him  posses- 
sion of  the  timber  ;  for  so  doing  the  plaintiff  brought  an  action 
of  trover,  to  which  the  defence  was  that  the  plaintiff  was  not 
the  owner  of  the  goods,  which  were  the  property  of  the  first 
buyer.  The  Court,  however,  said  that  whether  the  resale 
was  void  as  against  the  first  buyer  or  not  might  be  a  question, 
but  that  as  against  the  defendant  the  case  was  clear.     "  The 

(a)  Ooaling  v  Birnie,  7  Bing.  339. 
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"  defendant,"  said  Tindal,  C.  J.,  "  is  estopped  by  his  own 
"admissions,  for  unless  they  amount  to  an  estoppel  the 
"  word  may  as  well  be  blotted  from  the  law." 

In  Holl  V.  Gi-ifn  (a),  in  1833,  one  Wilson  having  goods  at 
a  wharfinger's  at  Stockton-upon-Tees,  which  were  about  to  be 
sent  to  the  defendants'  wharf  in  London,  obtained  an  advance 
from  the  plaintiff,  on  the  security  of  the  goods,  giving  him  the 
Stockton  wharfinger's  receipt  and  the  invoice,  and  at  the  same 
time  instructing  the  defendants  to  deliver  the  goods  to  the 
plaintiff  when  they  should  arrive.  The  plaintiff  showed  the 
wharfinger's  receipt  to  the  defendants,  who  promised  to  deliver 
the  goods,  but  refused  to  do  so  When  they  arrived,  and  the 
Court  held  that  trover  would  lie. 

In  Gillett  V.  Hill{h),  in  1834,  the  defendant,  who  was  a 
wharfinger,  had  accepted,  without  any  restriction,  a  delivery 
order  for  twenty  sacks  of  flour  given  to  the  plaintiff  by  a 
person  from  whom  he  had  purchased  them,  and  the  Exchequer 
held,  that  by  so  doing  the  wharfinger  made  evidence  against 
himself  that  he  had  twenty  specific  sacks  belonging  to  the 
seller,  which  he  appropriated  to  the  order,  and  that  the  jui-y, 
in  an  action  of  trover  against  the  wharfinger,  were  warranted 
in  finding  that  the  property  had  been  transferred  to  the  buyer 
in  some  specific  sacks  in  his  custody.  It  does  not  appear  that 
the  buyer  had  paid  the  seller  or  otherwise  altered  his  condition 
in  consequence  of  the  defendant's  acts,  so  that  probably  the 
case  did  not  amount  to  an  absolute  estoppel. 

In  Woodley  v.  Coventry  (c),  in  1863,  Clarke  had  purchased 
350  barrels  of  flour  from  the  defendants  :  the  flour  was  lying 
in  the  defendants'  warehouse  and  was  part  of  a  larger  quantity  ; 
the  350  barrels  so  purchased  were  not  separated  from  the 
rest,  Clarke  wishing  to  raise  money,  applied  to  the  plaintiffs 
for  an  advance,  and  gave  them  a  delivery  order  on  the  defen- 
dants. The  plaintiffs  before  making  the  advance  sent  a  clerk 
with  it  to  the  defendants'  warehouse,  who  made  inquiry 
whether  it  was  "  all  in  order,"  and  was  answered  "  Yes,"  and 

(a)  Holl  V.  Griffin,  10  Bing.  246. 

(b)  OilleU  V.  Hill,  2  0.  &  M.  536. 

(c)  Woodley  v.  Coventry,  32  L.  J.  Ex.  183 ;  2  H.  &  0.  164. 
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thereupoii  lodged  the  order  at  the  warehouse  and  it  was 
accepted.  The  plaintiffs  then  advanced  the  money  to  Clarke, 
who  subsequently  absconded  without  paying  the  defendants 
for  the  flour ;  the  defendants,  as  unpaid  sellers,  refused  to 
deliver  the  flour  to  the  plaintiffs.  The  plaintiffs  brought 
trover.  The  Court  held  that  they  were  entitled  to  recover  ; 
the  question  being,  had  the  defendants  acknowledged  that 
they  held  the  flour  on  behaK  of  the  plaintiffs ;  if  so,  they 
were  bound  to  deliver  it  or  pay  damages  (a). 

The  case  of  Knights  v.  Wiffen{b),  in  1870,  very  closely 
resembles  Woodley  v.  Coventry  (c).  The  facts  are  set  out  in 
Mr,  Justice  Blackburn's  judgment,  of  which  the  following  is 
an  extract :  "  The  defendant  Wiffen  had  in  his  own  warehouse 
"a  large  quantity  of  barley,  and  he  sold  to  Maris,  80  qrs., 
"  which  on  the  contract  between  him  and  Maris,  remained  in 
"  his  possession  as  unpaid  vendor.  No  particular  sacks  of  the 
"barley  were  appropriated  as  between  Maris  and  Wiffen; 
"  but  at  the  time  the  contract  was  made  Maris  had  a  right  to 
"  have  80  qrs.  out  of  that  barley  appropriated  to  him ;  and  at 
"  the  same  time  Wiffen,  as  the  unpaid  vendor,  had  a  right  to 
"  insist  on  the  payment  of  the  price  before  any  part  of  the 
"grain  was  given  up.  Maris  afterwards  entered  into  a  con- 
"  tract  with  the  plaintiff,  Knights,  by  which  he  sold  him  60  qrs. 
"  of  the  barley,  and  Knights  paid  for  them.  A  document 
"  was  given  by  Maris  to  Knights,  in  the  shape  of  a  delivery 
"  order  addressed  to  a  station-master  of  the  Great  Eastern 
"  Eailway,  instructing  him  to  deliver  to  Knights'  order 
"  60  qrs.  of  the  barley  on  his,  Maris's,  account.  Knights 
"  forwarded  it  to  the  station-master,  enclosed  in  a  letter 
"  authorizing  the  station-master  to  hold  for  him.  The  station- 
"  master  went  to  Wiffen  and  showed  him  the  delivery  order 
"  and  letter,  and  Wiffen  said,  *  All  right ;  when  you  receive 
"  '  the  forwarding  note,  I  will  place  the  barley  on  the  line.' 
"What  does  that  mean?     It  amounts  to  this,  that  Maris 


(a)  Stoveld  v.  Hughes,  14  East,  308 ;  and  McEwan  v.  Smith,  2  H.  L.  E.  309 ; 
13  Jur.  265. 
(5)  Knights  v.  Wiffen,  L.  E.  5  a  B.  660;  40  L.  J.  Q.  B.  51. 
(c)  Woodley  y.  Coventry,  2  H.  &  C.  164 ;  32  L.  J.  Ex  185. 
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"  having  given  the  order  to  enable  Knights  to  obtain  the 
"  barley,  Wiffen  recognized  Knights  as  the  person  entitled  to 
"  the  possession  of  it.  .  .  .  The  defendant  knew  that  when 
"  he  assented  to  the  delivery  order,  the  plaintiff,  as  a  reason- 
"able  man,  would  rest  satisfied.  If  the  plaintiff  had  been 
"  met  by  a  refusal  on  the  part  of  the  defendant,  he  could 
"have  gone  to  Maris  and  have  demanded  back  his  money; 
"very  likely  he  might  not  have  derived  much  benefit  if  he 
"  had  done  so,  but  he  had  a  right  to  do  it.  The  plaintiff  did 
"  rest  satisfied  in  the  belief,  as  a  reasonable  man,  that  the 
"  property  had  been  passed  to  him.  If  once  the  fact  is 
"  established,  that  the  plaintiff's  position  is  altered  by  relying 
"  on  the  statement  and  taking  no  steps  further,  the  case 
"  becomes  identical  with  Woodley  v.  Coventry  {a),  and 
"  Hawes  v.  Watson  (6)." 

In  Coventry  v.  Great  Eastern  Bailway  Co.  (c),  in  1883, 
the  defendants  negligently  gave  two  delivery  orders  for 
the  same  consignment.  The  plaintiff  in  good  faith  made 
advances  on  both,  and  the  Court  of  Appeal  held  that  the 
defendants  were  estopped  from  denying  that  they  held  two 
consignments. 

It  is  evident  that  those  cases  are  not  authorities  that  the 
property  had  in  reality  been  transferred,  but  merely  that  the 
plaintiffs  had  a  right  as  against  the  defendants  to  treat  it  as 
if  it  had  been  transferred.  A  warehouseman  may  make  him- 
self responsible  to  both  parties  :  to  one  because  he  has 
rendered  himself  incapable  of  denying  that  the  property 
belongs  to  that  party,  though  in  truth  it  does  not ;  and  to 
the  other,  because  the  property  in  truth  is  his.  This  may  at 
times  be  very  hard  upon  the  warehouseman,  who  has  by 
mistake  represented  that  the  property  has  been  transferred, 
when  in  fact  it  has  not,  but  it  behoves  him  to  see  that  his 
representations  are  not  merely  bond  fide  but  accurate,  or  to 
abide  the  consequences  of  his  inaccuracy. 


(a)  Woodley  v.  Coventry,  32  L.  J.  Ex.  185 ;  2  H.  &  0.  164 ;  ante,  p.  206. 

(6)  Hawes  v.  Wataon,  2  B.  &  C.  540,  atite,  p.  204. 

(c)  Coventry  v.  C.  E.  By.  Co.,  52  L.  J.  Q.  B.  694 ;  11  Q.  B.  D.  776. 
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Kfiect  of  Express  Goiiditioiis   I'irci'deut. 

The  parties  may  indicate  an  intention  by  their  agreement, 
to  make  any  condition,  precedent  to  the  vesting  of  the  pro- 
perty, and  if  they  do  so  their  intention  is  fulfilled.  Thus  if 
goods  are  sent  for  sale  on  approval  or  return,  no  property 
vests  until  the  buyer's  approval,  because  that  was  the  inten- 
tion of  the  parties  (a).  And,  as  is  said  in  Corny n's  Digest, 
Condition  (B.  13),  "  if  a  personal  thing  be  granted  on  a  con- 
edition  precedent,  the  property  does  not  vest  till  the  condition 
"  performed." 

And  so  also  in  sales  by  sample  no  property  will  pass  unless 
and  until  certain  conditions,  which  are  now  under  the  Act, 
to  be  implied  by  law  have  been  fulfilled.  The  question  of 
sales  by  sample  will  be  dealt  with  more  particularly  hereafter 
in  discussing  conditions  as  to  quality  and  condition  {h). 

In  the  interval  between  the  making  of  the  agreement  and 
the  fulfilment  of  those  conditions  on  which  the  property  is  to 
vest,  the  buyer  has  no  interest  in  the  thing  itself ;  and  it 
follows  as  a  necessary  consequence  that  if  in  the  interval  a 
third  party  has  fairly  acquired  an  interest  in  the  chattel,  the 
buyer  cannot  on  the  fulfilment  of  the  conditions  deprive  him 
of  it.  He  may  have  a  remedy  against  the  seller  for  breaking 
his  agreement,  by  suffering  this  interest  to  be  created,  but 
he  cannot  take  the  property  in  derogation  of  a  right  acquired, 
whilst  the  agreement  was  only  executory  and  he  had  no 
interest  in  the  goods  but  only  a  chose  in  action. 

Thus  in  31  ires  v.  Solesbij(c),  in  1678,  the  owner  of  some 
sheep  agreed  with  Alston  that  Alston  should  take  the  sheep 
home  and  pasture  them  till  an  agreed  time,  at  so  much  a  week, 
and  if  ut  the  end  of  that  time  Alston  would  pay  so  much  for 
the  sheep,  he  should  have  them.  Before  the  time  was  expired 
the  owner  sold  the  sheep  to  Mires,  and  in  an  action  of  trover 
by  Mires  against  the  servant  of  a  buyer  from  Alston,  the 


(o)  Swditi  V.  Shepherii,  1  M.  &  Rob.  223  ;  aud  Sale  of  Goods  Act,  seotion  18, 
rule  4,  and  s.  '21. 

(b)  Post,  p.  218. 

(c)  Mires  v.  Soleabi/,  2  Mod.  243. 
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Court  decided  that  the  agreement  that  Alston  should  have 
the  sheep  if  he  would  pay  such  a  sum  of  money  at  a  future 
day,  did  not  amount  to  a  sale,  and  consequently  that  the  sale 
to  the  plaintiff  before  that  day  was  good,  and  the  property  of 
the  sheep  was  in  him. 

But  if  the  conditions  are  fulfilled,  and  the  agreement  made 
absolute  whilst  the  seller  remains  owner  of  the  goods,  it  seems 
that  the  agreement  has  the  same  effect  as  if  it  were  then  for 
the  first  time  made  without  any  condition,  and  consequently 
that  the  property  passes  at  once. 

In  Evans  v.  Thomas  (a),  in  1608,  it  is  said:  "If  one 
"  covenants  with  another,  that  if  he  will  marry  his  daughter 
"he  shall  have  such  a  flock  of  sheep.  He  marries  his 
"  daughter,  the  property  of  the  sheep  were  presently  in  him, 
"for  it  was  but  a  personal  thing,  and  the  covenant  is  a 
"  grant."  For  this  proposition,  Fitzherbert  {4^4:  Ed.  3)  is  cited, 
but  no  such  case  is  in  the  Tear  Book  of  that  date. 

In  Barrow  v.  Coles  (b),  in  1811,  Norton  and  Fitzgerald 
drew  a  draft  on  Voss,  and  indorsed  it  to  the  plaintiff;  they  at 
the  same  time  transmitted  to  him  a  bill  of  lading  of  some 
goods  with  an  indorsement,  making  the  goods  deliverable  to 
Yoss,  if  he  should  "  accept  and  pay  "  the  draft,  if  not  to  the 
holder  of  the  draft.  Both  the  bill  of  exchange  and  the  bill  of 
lading  were  sent  to  Voss,  who  accepted  the  bill  of  exchange, 
but  did  not  pay  it,  and  indorsed  the  bill  of  lading  to  the 
defendant.  Lord  EUenborough  held,  that  after  the  dishonour 
of  the  draft,  the  plaintiff  might  maintain  trover  against  the 
indorsee  of  the  bill  of  lading,  who  had  obtained  possession  of 
the  goods.  It  seems,  however,  probable,  that  the  plaintiffs 
had  some  right  of  property  in  the  goods,  independently  of 
being  holders  of  the  draft  at  the  time  it  was  dishonoured, 
though  that  is  not  mentiooed  in  the  report  (c). 

In  the  sale  of  goods,  the  parties  frequently  agree  to  con- 
ditions precedent  to  other  things  besides  the  passing  of  the 
property ;  for  example,  to  the  duty  of  the  seller  to  deliver,  or 


(a)  JEvans  v.  Thomas,  Cro.  Jac.  172. 

(i)  Barrow  v.  Coles,  3  Camp.  92. 

(c)  See  post,  p.  291,     Chapter  on  E(juitahl6  Assigmaeuts. 
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of  the  buyer  to  receive  or  pay  for  the  goods.  The  parties  are 
at  liberty  to  import  into  the  contract  any  terms  they  may  please. 

But  it  may  be  a  question  of  some  difficulty  to  decide 
whether  a  term  or  stipulation  which  forms  part  of  the  con- 
tract, creates  a  condition  precedent,  or  is  a  mere  collateral 
contract  of  warranty,  for  the  breach  of  which  the  remedy 
is  an  action  for  daraages.  This  is  a  question  of  law  ;  as 
Williams,  J.,  said  in  Behn  v.  Burness  (a),  in  1863,  where 
a  charter-party  stated  a  ship  to  be  "now  in  the  port  of 
"Amsterdam  "  when  she  was  not  so.  "  It  was  no  part  of 
"  the  Judge's  duty  to  leave  to  the  jury  any  question  as  to 
"  the  construction  of  the  contract,  or  the  materiality  of  any 
"  of  its  statements.  It  was  his  function  to  construe  the 
"  contract  with  the  aid  of  the  surrounding  circumstances 
"  found  by  the  jury,  and  to  decide  for  himself  whether  the 
"  statement  that  the  ship  was  in  the  port,  supposing  it  to 
"be  untrue,  was  an  essential  part  of  the  contract,  or  a  mere 
"  representation," 

The  meaning  of  the  contract  is  that  which  both  parties 
intended  it  should  have  ;  it  is  therefore  the  common  intention 
of  the  parties  which  has  to  be  looked  for,  and  where  they 
have  reduced  their  contract  into  writing,  that,  if  it  is  not 
ambiguous,  is  conclusive  evidence  of  their  intention,  and  to 
put  a  meaning  on  the  contract  is  simply  a  question  of  con- 
struction for  the  Judge ;  but  if  it  is  ambiguous,  so  that  the 
intention  cannot  be  read  on  the  face  of  the  document,  then 
the  Judge  may  look  at  the  surrounding  facts  and  circum- 
stances as  found  by  the  jury  to  assist  him  in  discovering 
what  it  was  that  the  parties  probably  intended.  But,  as 
Brett,  M.  K.,  said  in  Sanders  v.  McLean  (b),  "  The  Court  has 
"  no  right  to  import  anything  into  a  contract  which  it  would 
"not  be  clear  to  every  reasonable  man  must  have  been 
"present  to  the  minds  of  both  contracting  parties,  and 
"  agreed  to  by  both." 


(a)  Behn  v.  Burness,  32  L.  J.  Q.  B.  204  ;  3  B.  &  S.  7o6;  discussed  by  0.  A.  in 
Bentsen  v.  Taylm;  63  L.  J.  Q.  B.  15;  [1893]  2  Q.  B.  at  p.  281  et  seq. ;  and  see 
Sale  of  Goods  Act,  s.  11. 

(6)  Sanders  v.  McLean,  52  L.  J.  Q.  B.  481 ;  11  Q.  B.  D.  336 
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Lord  EUenborough,  C.  J.,  in  Ritchie  v.  Atkinson  (a),  in 
1808,  where  the  question  was,  whether  the  delivery  of  a 
complete  cargo  was  a  condition  precedent  to  the  right  to 
recover  freight,  a  short  cargo  having  been  delivered,  said: 
"  that  depends,  not  on  any  formal  arrangement  of  the  words, 
"  but  on  the  reason  and  sense  of  the  thing,  as  it  is  to  be  col- 
"lected  from  the  whole  contract:  ...  The  rule  was  well 
"laid  down  by  Lord  Mansfield  in  Boone  v.  Eyre(b),  that 
"  where  mutual  covenants  go  to  the  whole  of  the  considera- 
"  tion  on  both  sides,  they  are  mutual  conditions,  the  one  pre- 
"  cedent  to  the  other  ;  but  where  the  covenants  go  only  to  a 
"part,  there  a  remedy  lies  on  the  covenant  to  recover 
"damages  for  the  breach  of  it;  but  it  is  not  a  condition 
"precedent." 

Bramwell,  B.,  in  Roberts  v.  Brett  (c),  in  1859,  said : 
"Wherever  the  obvious  good  sense  of  the  thing  makes  the 
"  performance  of  an  act  a  condition  precedent,  it  ought  to  be 
"so  construed.  .  .  .  The  rules  laid  down  in  the  notes  to 
'■'■  Pordage  v.  Cole(d)  are  very  excellent  guides,  but  not  arbi- 
"trary  tests."  And  Jervis,  C.  J.,  in  the  same  case,  said(e) : 
"Where,  on  the  whole,  it  is  apparent  that  the  intention  is, 
"that  that  which  is  to  be  done  first  is  not  to  depend  upon 
"  the  performance  of  the  thing  that  is  to  be  done  afterwards, 
"  the  parties  are  relying  on  their  remedy,  and  not  on  the  per- 
"formance  of  the  condition;  but,  where  you  plainly  see 
"  that  it  is  their  intention  to  rely  on  the  condition,  and  not 
"  on  the  remedy,  the  performance  of  the  thing  is  a  condition 
"precedent." 

Where  there  is  a  condition  precedent  to  the  duty  of  either 
party  to  do  some  act,  it  is  a  good  defence  to  an  action  for  not 
doing  that  act  to  say  that  the  condition  precedent  has  not 
happened  or  been  performed.  But  that  defence  is  no  longer 
available  if  the  party  wishing  to  set  it  up  has  waived  his 


(a)  Ritchie  v.  Atkinson,  10  East,  306. 
(fc)  Boone  v.  Eyre,  6  T.  E.  613. 

(c)  Roberts  v.  Brett,  6  C.  B.  N.  S.  633. 

(d)  Pordage  v.  Cole,  1  Will.  Saunders,  .^48. 

(e)  18  0.  B.  573. 
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right  to  insist  upon  the  performance  of  it,  as,  for  example, 
where,  after  the  time  when  the  condition  ought  to  have  been 
performed,  he  accepts  any  benefit  under  the  contract.  As 
where  goods  on  sale  or  return  are  kept  an  unreasonable  time. 

In  cases  where  there  was  a  condition  precedent,  it  may 
often  happen  that,  although  the  unperformed  condition  cannot 
be  made  available  as  a  defence  to  the  action,  yet  it  may  be 
treated  as  a  warranty,  for  the  breach  of  which  a  cross-action 
or  counterclaim  for  damages  might  lie  ;  but  this  is  not  invari- 
ably the  case.  To  take  Mr.  Justice  Blackburn's  example  in 
The  Calcutta  Go.  v.  De  Mattos  {a),  the  parties  may  agree  that 
the  price  shall  be  payable  only  on  the  contingency  of  the 
goods  arriving,  or  should  not  be  payable  unless  a  particular 
tree  fall,  but  without  any  contract  on  the  seller's  part  to 
procure  the  goods  to  arrive,  or  to  cause  the  tree  to  fall. 
This  branch  of  the  subject  will  be  treated  at  greater  length 
in  the  chapter  on  the  remedies  of  the  parties  (b). 

Among  the  following  cases  will  be  found  examples  of 
conditions  precedent,  such  as  frequently  occur,  or  are  to  be 
implied  by  law,  in  contracts  of  sale. 

The  cases  will  be  considered  in  the  following  order : — 
1st.  As  to  payment ;  2nd.  As  to  quality  and  condition ; 
3rd.  As  to  quantity ;  4th.  As  to  time ;  5th.  As  to  arrival 
and  delivery  ;  6th.  As  to  insurance  and  other  conditions. 

As  to  Payment  (c). 

In  Key  v.  Cotesworth  (d),  in  1852,  goods  had  been  con- 
signed by  the  plaintiffs  to  the  defendants,  and  the  bill  of 
lading  sent  direct  to  them.  At  the  same  time  a  draft  had 
been  sent  by  the  plaintiffs  to  their  agents  to  be  presented  to 
the  defendants  for  acceptance.  The  defendants  obtained 
possession,  but  refused  to  accept,  and  the  Court  held  that 
the  passing  of  the  property  was  not  conditional  on  the 
acceptance. 

(a)  Calcutta  Co.  v.  Be  Mattos,  32  L.  J.  Q.  B.  322  ;  33  L.  J.  Q.  B.  214. 

(6)  Post,  p.  481. 

(c)  See  post,  p.  485. 

{d)  Key  v.  Cotesworth,  22  L.  J.  Ex.  4 ;   7  Ex.  595. 
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In  Godts  r.  Rose  (a),  in  1855,  the  sale  was  of  &ve  tons  of 
oil  "to  be  free  deliveied  and  paid  for  in  fourteen  days." 
The  sale  was  not  of  any  specific  oil,  but  the  seller,  who  had 
oil  answering  the  description  lying  at  a  wharf,  gave  authority 
to  the  wharfinger  to  transfer  certain  casks  into  the  defendant's, 
the  buyer's,  name ;  and  then  sent  a  clerk  with  a  transfer 
order  to  the  defendant,  and  instructed  the  clerk  to  exchange 
it  for  a  cheque.  The  defendant,  having  got  possession  of  the 
transfer  order,  refused  to  give  a  cheque.  The  clerk  then 
returned  to  the  wharfinger  and  ordered  him  not  to  deliver  the 
oil ;  but,  notwithstanding  this,  the  wharfinger  did  deliver  it 
to  the  defendant,  and  the  plaintiff  brought  trover.  The 
Court  held  that  the  property  had  not  passed.  Willes,  J., 
said:  "  The  buyer  takes  the  transfer  order,  but  declines  to  give 
"  the  cheque:  he  does  not  assent  to  the  appropriation  of  the 
"  particular  casks  of  oil  as  a  fulfilment  of  the  contract,  upon 
"  the  terms  upon  which  alone  the  seller  was  content  to  make 
"it"(&). 

In  Shepherd  \.  Harrison  {c),  in  the  House  of  Lords,  in  1871, 
the  plaintiff,  who  was  a  merchant  in  Manchester,  instructed 
Paton,  Nash  and  Co.,  of  Pemambuco,  to  pm-chase  for  him 
cotton  not  exceeding  1,000  bales.  Por  the  purpose  of  carry- 
ing out  the  contract,  Paton,  Fash  and  Co.  purchased  747 
bales  and  consigned  547  of  them  to  Liverpool,  sending  the 
bills  of  lading  for  the  547  bales,  together  with  two  bills 
drawn  on  the  plaintiff,  to  their  Liverpool  correspondents, 
G.  Paton  and  Co.,  by  whom  they  were  handed  to  the 
plaintiff,  who  accepted  the  bills  and  paid  them  at  maturity. 
Paton,  Nash  and  Co.  subsequently  shipped  the  remaining 
200  bales  in  respect  of  which  this  case  arose  on  board  the 
defendants'  ship,  the  Olinda,  taking  the  bill  of  lading  to  order 
or  assigns,  and  wrote  to  the  plaintiff  saying,  "  Enclosed 
"  please  find  invoice  and  bill  of  lading  of  200  bales  of  cotton." 


(a)  Oodts  V.  Bose,  25  L.  J.  C.  P.  61 ;  17  C.  B.  229. 

(ft)  See  also  Sheridan  v.  New  Quay  Co.,  ante,  p.  166,  28  L.  J.  0.  P.  58 ;  4  C.  B. 
N.  S.  618. 

(c)  Shepherd  v.  Harrison,  38  L.  J.  Q.  B.  105  and  177  ;  40  L.  J.  a  B.  148  ;  L.  E. 
4  Q.  B.  197  and  493 ;  5  E.  &  I.  Ap.  116. 
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The  invoice  stated  the  cotton  to  be  at  the  risk  of  the  plaintiff. 
Paton,  Nash  and  Co.  did  not,  however,  in  fact,  enclose  the 
bill  of  lading  to  the  plaintiff,  but  having  endorsed  it  "  Paton, 
"  Nash  and  Co.,"  sent  it  to  G.  Paton  and  Co.,  together  with  a 
draft  for  the  plaintiff's  acceptance.     When  G.  Paton  &  Co. 
received  the  bill  of  lading  and  the  draft  they  wrote  to  the 
plaintiff,   "We  beg  to  enclose  bill  of  lading  for  200  bales 
"  cotton   shipped   by   Messrs.    Paton,   Nash    and    Co.,    per 
"  Olinda,  S.S.,  on  your  account.     We  hand  also  their  draft 
"  on  your  good  selves  for  cost  of  the  cotton,  to  which  we 
"beg  your  protection."     The  plaintiff  retained  the  bill  of 
lading,  and  returned  the  draft  unaccepted.     The  defendants, 
the  shipowners,  on  being  indemnified  by  G.  Paton  and  Co., 
refused  to  deliver  up  the  cotton.      The  Court  gave  judgment 
for  the  defendants  (a).     Cockburn,  C.  J.,  said:   "The  cases 
"  are  certainly  very  strong  indeed,  and  conclusive  to  show, 
"  supposing   the   consignor   of   goods   sends   them    to    this 
"  country   accompanied   by   bills    of    lading    and    bills    of 
"  exchange  which  are  to  be  accepted  by  the  consignee  of 
' '  the  goods  as  the  consideration  for  the  consignment,  that 
"  where  the  consignor  sends  those  documents  direct  to  the 
"  consignee  that  ought  to  lead  to  the  inference,  and  only 
"  propei-ly   lead    to   the  inference,    that    he    intended    the 
"  consignee  should  have  at  once  the  disposal  of  the  property 
"  and  possession  of  the  goods  consigned  ;  leaving  to  him,  as  a 
"matter  simply  of  obligation  under  the  contract,  to  return 
"  the  bills  of  exchange  accepted,  not  as  a  condition  precedent 
"  to  the  property  vesting,  but  simply  as  a  matter  of  contract. 
"  But,  on  the  other  hand,  the  authorities  are  equally  good,  to 
"my  mind,  to  show,  where  the  consignor  sends  the  bill  of 
"lading  to  an  agent  in  this  country  to  be  by  him  handed 
"  over  to  the  consignee,  and  accompanies  that  with  bills  of 
"  exchange   to   be   accepted   by   the    consignee,   that    that 
"  indicates  a  different  intention,  viz.,  that  the  handing  over 
"  the  bill  of  lading  and  the  acceptance  of  the  bill  or  bills  of 

(a)  And  this  judgment  was  affirmed  in  the  Exchequer  Chamber,  38  L.  J. 
Q.  B.  177  ;  L.  R.  4  Q.  B.  493;  and  in  the  House  of  Lords,  40  L.  J.  Q.  B.  148  ; 
5  E.  &  I.  App.  116. 
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"  exchange  should  be  concurrent  parts  of  one  and  the  same 
"  transaction." 

It  was  contended  for  the  plaintiff  that  he  had  been  drawn 
on  for  a  larger  sum  than  was  due  for  the  price  of  the  goods  ; 
but,  said  Kelly,  C.  B.,  "  Possibly  he  was  not  bound  to  accept 
"the  bill.  .  .  .  But,  at  all  events,  he  had  no  right  to 
"  repudiate  the  contract  in  part :  if  he  did  not  accept  the  bill, 
"  he  could  have  no  right  to  the  goods." 

In  the  case  of  Mirabita  v.   The  Imperial  Ottoman  Bank  (a) 
in  1878,  the  plaintiff,  a  merchant  carrying  on  business  at 
Malta  and  Constantinople,  agreed  to  purchase  umber  from 
Phatsea  and  Pappa,  a  firm  of  merchants  at  Larnaca.     When 
Phatsea  and  Pappa  had  600  tons  ready  for  shipment  they 
chartered  a  ship  to  carry  the  umber  to  London,  taking  the 
bills  of  lading  "  to  order  or  assigns."     They  then  drew  a  bill 
on  the  plaiatiff,  which  was  discounted  with  the  defendants' 
agents  at  Larnaca,  with  the  bill  of  lading  attached.     By  a 
subsequent  arrangement  the  defendants'  agents  returned  this 
bill  of  exchange,  and  a  second  was  drawn  by  Phatsea  and 
Pappa,    on   Mirabita    Brothers,    of    London,    in    favour    of 
Corkji,  from  whom  they  had  purchased  the  umber.     Corkji 
handed  it  to  the  defendants'   agents  in  substitution  of  the 
first  one,  with  instructions  to  them  to  send  it  and  the  bills  of 
lading  to  London,  and  there  to  deliver  the  bills  of  lading  to 
Mirabita  Brothers  on  payment  of  the  bill  of  exchange  at 
maturity.     The  defendants  left  the  bill  of  exchange  at  the 
office  of  Mirabita  Brothers  attached  to  the  following  note: 
"  Bill  of  lading  ...  to  be  given  up  against  the  payment 
"of   attached   draft."       F.   Mirabita  returned  the   bill   of 
exchange  without  having  accepted  it,   but   stated  that  he 
would  pay   at   maturity.       The   ship   having   arrived,    the 
defendants  had  the  cargo  entered  in  their  names ;  and  on 
the  same  day,  P.  Mirabita   called   on  the   defendants  and 
offered  to  pay  the  bill  and  receive  the  bills  of  lading,  but  the 
defendants  refused  to  give  them  up,  on  the  ground  that  they 
had  taken  possession  of  the  cargo,  and  so  made  themselves 

(a)  Mirabita  v.  The  Imperial  Ottoman  Bank,  47  L.  J.  Ex.  418 ;  3  Ex.  D.  164. 
See  also  Sale  of  Goods  Act,  section  19  (1). 


Ch.  II.]  AS  TO   PAYMENT.  2 17 

liable  for  freight.  Tlie  defendants  sold  the  umber.  It  was 
found,  as  a  fact,  that  the  intention  was  to  pass  the  property 
on  shipment  to  the  plaintiff  subject  to  a  lien  for  the  price. 
And  although  there  was  no  contract  between  the  plaintiff 
and  the  defendants,  yet  the  Court  held  that  the  plaintiff 
could  recover,  as  the  bills  of  lading  should  have  been  handed 
to  Mirabita  Brothers  on  tender  of  payment  of  the  bill  of 
exchange. 

In   The  Mersey   Steel  and  Iron   Co.  v.  Naylor  (a),  in    the 
House  of  Lords,  in  1884,  Naylor  and  Co.  contracted  to  pur- 
chase 5,000  tons  of   steel   from   the   Mersey  Co.,  delivery 
1,000  tons  monthly,  payment  within  three  days  after  receipt 
of  shipping  documents.     The  Mersey  Co.  in  the  first  month 
delivered  only  332  tons,  and  delivered  260  tons  in  the  early 
part  of  the  next  month.     Before  payment  became  due,  a 
petition  to  wind  up  the  Mersey  Company  was  presented,  and 
Naylor  and  Co.  being  advised  (although  wrongly)  that  under 
the  Companies  Acts  they  could  not  safely  make  any  payments 
until   the   petition  had  been  disposed  of,    declined   to   pay. 
The  Mersey  Co.  then  refused  to  make  any  further  deliveries, 
and  it  was  argued  for  them  that  the  payment  for  each  delivery 
was  a  condition  precedent  to  the  right  to  the  next  delivery, 
but  both  the  Court  of  Appeal  and  the  House  of  Lords  held 
that  it  was  not  so. 

By  section  10  of  the  Sale  of  Goods  Act  it  is  provided  that 
unless  a  different  intention  appears  from  the  terms  of  the 
contract,  stipulations  as  to  time  of  payment  are  not  deemed  to 
be  of  the  essence  of  a  contract  of  sale  {h).  But  it  is  to  be 
noted  that  the  section  goes  on  to  provide  that  it  is  a  question 
depending  on  the  terms  of  the  contract  whether  any  other 
stipulation  as  to  time  is  of  the  essence  of  the  contract.  In 
mercantile  transactions,  it  will  be  found,  time  is  usually  of  the 
essence  of  the  contract.  In  By  an  v.  Ridley  (c),  in  1902,  where 
the  defendant  had  contracted  to  buy  certain  perishable  articles, 

(a)  Mersey  Steel  and  Iron  Co.  v.  Naylor,  51  L.  J.  Q.  B.  576  ;  53  L.  J.  Q.  B. 
497  ;  9  Q.  B.  D.  648 ;  9  App.  Ca.  434. 

(6)  Martindale  v.  Smith  (1841),  1  Q.  B.  389  at  p.  395;  Bishop  v.  Shillito{\9,2Q), 
2  B.  &  Aid.  329. 

(c)  Ryan  v.  Ridley,  8  Com.  Gas.  105. 
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payment  to  be  made  "by  cash  ...  in  exchange  for  shipping 
"  documents,"  it  was  held  that  he  was  under  an  obligation  to 
pay  within  a  reasonable  time  after  the  shipping  documents 
were  tendered  to  him,  and  if  he  did  not  do  so,  the  seller  was 
entitled  to  sell  the  goods  against  him  aad  to  recover  the  loss 
he  had  thereby  suffered. 

The  general  rule  of  law  in  regard  to  the  relative  obligations 
of  the  seller  to  deliver  and  of  the  buyer  to  pay  the  price  is 
now  laid  down  by  section  28  of  the  Act,  which  provides  that, 
unless  otherwise  agreed,  delivery  and  payment  are  concurrent 
conditions,  that  is  to  say,  the  seller  must  be  ready  and  willing 
to  give  possession  of  the  goods  to  the  buyer  in  exchange  for 
the  price,  and  the  buyer  must  be  ready  and  willing  to  pay 
the  price  in  exchange  for  possession  of  the  goods. 


As  to  Quality  and  Condition. 

Examples  of  conditions  precedent  as  to  quality  have 
already  been  referred  to  (a)  when  speaking  of  sales  on 
approval  and  by  sample. 

In  Lorymer  v.  Smith  (b),  in  1882,  the  defendant,  the  buyer, 
had  contracted  to  buy  two  parcels  of  wheat  by  sample,  one 
parcel  being  700  bushels,  the  other  1,400.  The  buyer  called 
to  inspect  the  wheat  in  bulk,  and  had  the  right  to  demand 
immediate  delivery  if  he  wished  it ;  but  the  plaintiff  would 
not  allow  him  to  see  the  larger  parcel,  although  he  allowed 
him  to  inspect  the  smaller.  The  defendant  then  declined  to 
take  any  of  the  wheat.  Some  days  afterwards,  the  plaintiff 
told  the  defendant  he  might  inspect  it,  but  the  defendant 
declined,  and  obtained  a  verdict.  The  Court  refused  a  new 
trial,  Abbott,  C.  J.,  saying:  "  By  the  usage  of  the  place,  the 
"  buyer  had  a  right  to  inspect  the  wheat  in  bulk;  which  is 
"  so  reasonable,  that  without  any  such  usage,  the  law  would 
"  give  him  that  right." 


(o)  Ante,  p.  209. 

(J)  Lorymer  v.  Smith,  1  B.  &  C.  1.     See  also  Howe  v.  Palmer,  in  1820,  3  B.  & 
Aid.  321 ;  ante,  p.  30. 
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And  in  hhenvood  v.  Whitmore{a),  in  1843,  where  the  buyer 
refused  to  accept  goods  tendered  to  him  in  closed  casks,  which 
he  was  not  allowed  to  open,  Parke,  B.,  said  :  "  A  tender 
"  of  goods  does  not  mean  a  delivery  or  offer  of  packages 
"  containing  them,  but  an  offer  of  those  packages  under  such 
"  circumstances  that  the  person  who  is  to  pay  for  the  goods  shall 
"  have  an  opportunity  afforded  him,  before  he  is  called  on  to  part 
"  with  his  money,  of  seeing  that  those  presented  for  his  accept- 
"  ance  are  in  reality  those  for  which  he  has  bargained  "  (b). 

In  Hutchinson  v.  Bowker(c),  in  1839,  the  defendants 
offered  to  sell  good  barley ;  the  plaintiffs  accepted  the  offer, 
but  for  fine  barley ;  the  defendants  declined  to  deliver  fine 
barley.  The  jury  found  good  and  fine  meant  different  quali- 
ties in  the  trade,  and  it  was  held  that  there  was  no  contract. 
There  can  be  no  doubt  that  if  there  had  been  a  contract  for 
fine  barley,  and  good  barley  had  been  tendered,  the  buyer 
could  not  have  been  called  on  to  accept  it. 

In  Fettitt  v.  Mitchell  (d),  in  1842,  the  plaintiff,  an  auc- 
tioneer, sold  by  auction  to  the  defendant  a  quantity  of  goods, 
to  be  paid  for  before  delivery.  The  biddings  were  at  so  much 
per  yard.  The  defendant  refused  to  pay  for  the  goods  unless 
before  doing  so  he  was  allowed  to  inspect  and  measure  them. 
It  was  not  denied  that  if  it  should  turn  out  on  measurement 
after  payment  that  the  defendant  had  been  called  upon  to  pay 
too  much,  he  would  be  entitled  to  a  return  of  part  of  the  pur- 
chase-money, but  his  right  to  inspect  before  payment  was 
contested,  and  the  Court  held  that  he  had  no  such  right. 
There  were  conditions  of  sale  iuconsistent  with  this  supposed 
right,  but  Tindal,  C.  J.,  put  his  judgment  on  the  broad  ground 
of  the  inconvenience  of  implying  such  a  condition. 

The  case  of  Toulmin  v.  Hedley  (e),  in  1845,  was  an  action 
for  the  price  of  a  cargo  of  guano  which  the  defendant,  the 
buyer,    refused   to   accept,  on  the    ground   that  it  did  not 


(a)  Isherwood  v.  Whitmore,  12  L.  J.  Ex.  318  ;  11  M.  &  W.  347. 

(6)  See  Sale  of  Goods  Act,  s.  34  (2). 

(c)  Hutchinson  v.  Bowker,  5  M.  &  W.  535. 

{d)  Pettm  V.  Mitchell,  12  L.  J.  C.  P.  9 ;  4  M.  &  Gr.  819. 

(e)  Toulmin  v.  Hedley,  2  Car.  &  Kir.  157. 
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correspond  with  the  warranty.  The  contract  was  for  a  cargo 
expected  by  the  ship  Sarah  "  quality  warranted  equal  to 
"average  imports  from  Ichaboe,  and  in  sound  and  merchant- 
"  able  condition."  Cresswell,  J.,  directing  the  jury,  said: 
"It  is  true  that  this  was  a  contract  for  a  specific  cargo  ;  but 
"  it  had  not  been  seen  by  the  defendant ;  and  I  think,  there- 
"  fore,  that  before  accepting  it,  he  was  entitled  to  look  at  it, 
"  in  order  to  see  whether  it  corresponded  with  the  terms  of 
"  the  warranty  or  not;  and  that,  if  it  did  not,  he  was  entitled 
"to  reject  it"  (a). 

In  Bull  V.  Robinson  (b),  in  1854,  the  defendant  refused  to 
accept  iron  which  was  perfectly  good  when  despatched  from 
Staffordshire,  on  the  ground  that  it  was  not  in  a  merchant- 
able condition.  It  had  suffered  a  certain  amount  of  deterio- 
ration by  rusting  on  its  way  to  Liverpool.  The  Court,  on  the 
motion  for  a  new  trial,  was  of  opinion  that  if  the  deterioration 
was  necessary  and  unavoidable,  the  defendant  must  accept. 

In  Nichol  v.  Godts  (c),  in  1854,  the  plaintiff  had  sold  to 
the  defendant  "  the  five  under-mentioned  parcels  of  foreign 
"  refined  rape  oil  .  .  .  warranted  only  equal  to  samples." 
The  defendant  accepted  part  of  the  oil,  but  refused  to  take 
the  residue,  on  the  ground  that  it  was  not  foreign  refined 
rape  oil,  but  a  mixture  of  hemp  and  rape  oil.  The  samples 
consisted  of  rape  oil  adulterated  with  hemp  oil,  and  the  oil 
tendered  corresponded  with  the  samples,  and  on  this  ground 
the  plaintiffs  contended  that  the  defendants  were  bound  to 
accept  the  oil,  although  they  admitted  it  was  not  foreign 
refined  rape  oil.  The  jury  found  that  there  was  no  usage  in 
the  trade  that  rape  oil  meant  a  mixture  of  rape  and  hemp  oil, 
and  found  a  verdict  for  the  defendant,  which  the  Court  re- 
fused to  disturb,  on  the  ground  that  the  thing  tendered  must 
answer  the  description  of  it  in  the  contract  as  to  its  character. 
Parke,  B.,  said,  "  The  warranty  affects  only  the  quality,  but 
"  not  the  nature  of  the  article  itself." 


(a)  See  Sale  of  Goods  Act,  a.  34  (1). 

(6)  Bull  V.  RoUnson,  24  L.  J.  Ex.  165 ;  10  Ex.  342. 

(c)  Nichol  y.  Godts,  23  L.  J.  Ex.  314;  10  Ex.  191. 
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In  Wieler  v.  Schilizzi  (a),  in  1856,  the  plaintiff  had  con- 
tracted to  purchase  from  the  defendant,  and  had  accepted,  a 
large  quantity  of  Calcutta  linseed,  tale  quale,  at  the  date  of 
the  contract  on  board  certain  ships,  and  now  brought  this 
action  for  breach  of  an  alleged  warranty  that  the  seed  was 
Calcutta  linseed  whereas  in  fact  it  contained  a  large  admix- 
ture of  rape  and  mustard  seed.  The  defendant  denied  any 
warranty.  There  was  evidence  that  all  linseed  sent  to  this 
country  contains  about  two  or  three  per  cent,  of  other  seeds. 
But  according  to  the  plaintiff's  evidence,  the  seed  in  question 
contained  about  fifteen  per  cent.  The  plaintiff  had,  however, 
sold  it  as  linseed,  and  the  buyers  had  used  it  as  such.  The 
question  left  to  the  jury  was,  whether  there  was  such  an 
admixture  of  foreign  substances  as  to  alter  the  distinctive 
character  of  the  article  and  prevent  it  from  answering  the 
description  of  it  in  the  contract — more,  in  truth,  than  might 
reasonably  be  expected.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  on  the  motion  for  a  new  trial  the  Court  held 
that  this  was  no  misdirection.  Willes,  J.,  said,  "  The  pur- 
"  chaser  had  a  right  to  expect,  not  a  perfect  article,  but  an 
"  article  which  would  be  saleable  in  the  market  as  Calcutta 
"  linseed.  If  he  got  an  article  so  adulterated  as  not  reason- 
"  ably  to  answer  that  description,  he  did  not  get  what  he 
"  bargained  for."  Although  the  plaintiff  chose  to  accept  the 
seed,  it  seems  clear  that  he  might  have  refused  to  accept  it 
had  he  chosen  to  do  so. 

Vernede  v.  Weber  (b),  in  1856,  was  an  action  by  the  buyer 
for  non-delivery.  The  contract  was  for  a  cargo  of  400  tons 
of  Aracan  Necrensie  rice,  with  a  proviso  that  the  cargo  might 
partly  consist  of  Larong  rice,  but  not  to  a  greater  extent 
than  50  tons.  The  defendant  refused  to  deliver  a  cargo 
which  consisted  of  285  tons  of  Larong  and  159  of  Latourie, 
and  no  Aracan  Necrensie,  on  the  ground  that  it  was  not  a 
cargo  of  Aracan  Necrensie,  and  the  Court  said  :  "  Unless  the 
"  cargo  was  what  would  substantially  satisfy  the  description 


(a)  Wieler  v.  Schilizzi,  26  L.  J.  C.  P.  89 ;  17  C.  B.  619. 

(b)  Vernede  t.  Weher,  25  L.  J.  Ex.  326 ;  1  H.  &  N.  311. 
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"  of  a  cargo  of  Aracan  Necrensie  rice,  we  think  that  the 
"plaiatLEEs  could  not  have  heen  bound  to  accept  it"  .  .  . 
"  and  if  the  plaintiff  would  not  have  been  bound  to  accept 
"  the  cargo  brought,  the  defendant  was  not  obliged  to 
"  deliver  it,  for  the  contract  must  be  mutual  and  reciprocal." 

Banneiman  v.  White  (a),  in  1861,  was  an  action  brought  to 
recover  the  price  of  hops  delivered.  The  plaintiff,  who  was 
the  seller,  had  alleged  at  the  time  of  the  sale  that  there  was 
no  sulphur  in  the  hops,  which  in  fact  was  not  true,  as  sulphur 
had  been  used.  It  was  admitted  that  the  defendants  woidd 
not  have  bought  the  hops  if  they  had  known  that  fact ;  and 
although  the  hops  delivered  corresponded  with  the  sample, 
the  Court  held  that  the  defendant  might  refuse  to  pay  the 
price,  on  the  ground  that  the  stipulation  that  no  sulphur  had 
been  used  amounted  to  a  condition  that  the  hops  might  be 
rejected  if  sulphur  had  been  used ;  it  was  the  condition  upon 
which  the  defendants  contracted,  and  Erie,  C.  J.,  said :  "  We 
"  think  that  the  intention  appears  that  the  contract  should  be 
"  null  if  sulphur  had  been  used." 

The  case  of  Josling  v.  Kingsford  {b),  in  1863,  is  a  striking 
illustration  of  the  distinction  between  a  condition  precedent 
and  a  warranty.  The  seller,  who  was  the  defendant,  was 
sued  iu  one  count  for  not  delivering  oxalic  acid  according  to 
contract,  and  in  another  count  for  breach  of  warranty. 

Before  making  the  contract,  which  was  entered  into  by 
correspondence,  a  clerk  of  the  plaintiffs,  with  the  defendant, 
had  examined  both  samples  and  the  bulk  of  the  oxalic  acid, 
and  considered  it  of  good  quality,  and  fit  for  the  purpose  for 
which  it  was  wanted.  In  one  of  the  defendant's  letters  to 
the  plaiatiff,  he  said  :  "  As  regards  the  strength  of  the  oxaKc, 
"  your  friend  having  already  examined  the  bulk,  we  decline  a 
"  responsibility  in  this  respect."  The  substance  which  was 
delivered  was  analysed  and  foimd  to  contain  10  per  cent,  of 
sulphate  of  magnesia,  and  it  was  proved  that  the  presence  of 


(a)  Bannerman  v.  White,  31  L.  J.  C.  P.  28 ;  10  C.  B.  N.  S.  844. 
(6)  Josling  v.  Kings/trd,  32  L.  J.  C.  P.  94 ;  13  C.  B.  N.  S.  447  ;  discussed  in 
Mody  V.  Gregson,  -X  Ij.  J.  Ex.  12 ;  (1868),  L.  K.  4  Ex.  49  at  p.  36. 
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this  body  could  not  be  detected  by  mere  inspection.  The 
case  was  tried  by  Erie,  C.  J.,  who  directed  the  jury  that  there 
was  no  evidence  of  any  warranty,  but  that  the  defendant 
could  only  perform  his  part  of  the  contract  by  delivering  that 
which,  in  commercial  language,  might  properly  be  said  to 
come  under  the  denomination  of  oxalic  acid.  The  plaintiff 
then  obtained  a  verdict.  And  on  the  motion  for  a  new  trial 
on  the  ground  of  misdirection  which  the  Court  refused  to 
grant,  holding  the  direction  to  have  been  the  proper  one, 
Williams,  J.,  said:  "  However  completely  the  defendant  may 
"  have  guarded  himself  against  contracting  that  the  thing 
"  was  of  any  particular  quality,  it  is  not  possible  to  construe 
"  the  contract  in  any  other  way  than  that  it  was  a  part  of 
"  the  agi-eement  that  the  subject  of  the  sale,  should  be  the 
"  oxaUc  acid  of  commerce." 

Hopkins  v.  Hitchcock  (a),  in  1863,  was  an  action  against 
the  buyer  for  refusing  to  accept  certain  iron  bars.  A 
firm  of  iron  manufacturers,  named  Snowden  and  Hopkins, 
stamped  the  letters  "  S.  &  H.,"  with  a  crown,  on  the  iron 
made  by  them.  After  Snowden  retired  from  the  business, 
Hopkins,  who  was  the  plaintiff,  canied  it  on,  stamping  the 
same  quality  of  iron  "  H.  &  Co.,"  with  a  crown.  One  Balls 
called  on  the  plaintiff's  agent,  was  informed  that  all  iron  was 
now  so  stamped,  and  commimicated  this  to  the  defendant, 
who  subsequently  contracted  to  buy  of  the  plaintiff  67  tons 
'"  S.  &  H.'  (crown)  common  bars  "  ;  the  iron  stamped  "  H.  & 
"  Co. "(crown)  was  shipped  and  arrived  at  Hull,  where  the 
defendant,  finding  it  rusty,  declined  to  accept  it,  alleging 
that  it  was  not  stamped  according  to  contract.  The  jury 
found  that  the  "  8.  &  H."  was  not  material.  The  plaintiff 
obtained  a  verdict.  On  the  motion  the  Court  refused  to 
disturb  the  verdict.  Erie,  C.  J.,  said  :  "  I  think  it  is  not  a 
"  contract  for  iron  of  a  particular  brand,  but  for  iron  of  a 
"  known  quality,  and  that  the  plaintiff  tendered  the  article 
"for  which  the  defendant  contracted." 

In  Eylands  v.  Kreitman  (b),  in  1865,  the  contract  was  to 

(a)  Hopkins  v.  HitchcocJe,  32  L.  J.  C.  P.  154 ;  U  0.  B.  N.  S.  65. 
(6)  Bylande  v.  Kreitman,  19  0,  B.  N.  S,  351, 
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deliver  500  piculs  of  cotton  in  the  month  of  June.  The 
plaintiffs  tendered  287  bales  by  one  ship  and  20  bales  by 
another.  The  defendants  refused  them,  and  the  matter  was 
referred  to  arbitrators,  who  found  that  the  287  bales  and  5 
out  of  the  20  bales  were  not  in  a  merchantable  condition. 
It  was  proved  that  in  contracts  like  this  the  seller  might 
deliver  in  several  quantities.  The  jury  found  that  the 
plaintiffs  were  at  no  time  in  the  month  of  June  able  to 
deliver  more  than  15  bales.  The  Court  sustained  the 
verdict  for  the  defendant.  The  report  is  not  a  very  full  one, 
but  it  would  appear  that  if  the  plaintiffs  had  during  the 
month  of  June,  while  there  was  still  time  to  tender  the  rest, 
tendered  the  15  merchantable  bales,  separated  from  the  5 
unmerchantable  ones,  the  result  might  have  been  different. 

In  Morgan  v.  Gath{a),  in  1865,  the  contract  was  to 
deliver  cotton  in  a  merchantable  condition,  "  the  damaged,  if 
"  any,  to  be  rejected,  provided  it  cannot  be  made  merchant- 
"  able."  It  was  held  that  at  all  events  the  bulk  must  be  in  a 
merchantable  condition  when  tendered,  and  that  it  was  not 
sufficient  that  it  might  be  made  merchantable. 

In  Nicholson  v.  Bradfield  Union  (b),  in  1866,  the  defendants 
had  ordered  70  tons  of  Euabon  coals.  The  plaintiff  delivered 
one  parcel  of  15  tons  of  Ruabon  coals,  and  the  next  day  a  parcel 
of  7  tons  which  were  not  Euabon  coals.  He  shot-  the 
second  parcel  on  to  the  first.  About  6  tons  were  consumed 
before  the  inferiority  was  discovered.  The  Court  held  that  the 
defendants  could  not  be  called  upon  to  pay  for  the  unconsumed 
remainder. 

Az&mar  v.  Casella  (c),  in  1867,  was  an  action  against  the 
buyers  for  not  accepting  certain  cotton.  The  facts  as 
appearing  in  a  special  case  were  that  De  Souza  and  Co.,  of 
Madras,  had  consigned  to  the  plaintiff  128  bales  of  cotton 
marked  ^,  sending  a  sample  at  the  same  time,  but  by  over- 


(o)  Morgan  v.  Gath,  34  L.  J.  Ex.  165  ;  3  H.  &  C.  748. 

(b)  Nicholson  v.  Bradfield  Union,  33  L.  J.  Q.  B.  176  ;  L.  E.  1  Q.  B.  620 ;  7  B. 
&  S.  747. 

(c)  Az$mar  v.  Casella,  36  L.  J.  0.  P.  124 ;  36  L.  J.  0.  P.  263  ;  L.  E.  2  C.  P. 
431 ;  L.  E.  2  C.  P.  677. 
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land  route.  The  sample  was  "  Long  Staple  Salem  "  cotton, 
and  was  handed  by  the  plaintiffs  to  the  broker.  The 
defendants  examined  the  sample,  and  purchased  the  cotton, 
the  broker's  note  being  in  the  following  terms:  "Sold  by 
"order  and  for  account  of  Messrs.  J.  C.  Azcimar  and  Co.  to 
"  Messrs.  A.  Casellaand  Co.  the  following  cotton,  viz.,  ^  128 
"bales  at  26d.  per  lb.,  expected  to  arrive  in  London,  per 
"  Cheviot,  from  Madras.  The  cotton  guaranteed  equal  to 
"  sealed  sample  in  our  possession.  Should  the  quality  prove 
"  inferior  to  the  guarantee,  a  fair  allowance  to  be  made."  The 
cotton  turned  out  to  be  a  particularly  good  sample  of  Western 
Madras,  and  not  Long  Staple  Salem,  and  was  therefore  not 
in  accordance  with  the  sample,  and  the  defendants  rejected 
it.  It  was  proved  that  these  two  cottons  required  different 
machinery  in  their  manufacture.  It  was  contended  for  the 
plaintiff  that  this  was  a  sale  of  specific  bales  of  cotton,  with  a 
warranty  superadded  that  it  should  be  equal  in  quality  to 
the  sample,  and  that  it  was  not  a  sale  subject  to  a  condition 
that  the  cotton  should  be  Long  Staple  Salem.  But  Willes,  J., 
in  delivering  judgment  for  the  defendants,  said  the  property 
had  not  passed  to  them,  and  held  that  this  was  not  a  mere 
difference  in  value  to  be  compensated  for  under  the  allowance 
clause,  but  an  essential  difference  in  the  species,  so  that  the 
contract  was  for  one  thing,  and  the  article  tendered  another. 
And  this  judgment  was  affirmed  by  Martin,  B.,  Blackburn,  J., 
Chamiell  and  Pigott,  BB.,  and  Shee,  J.,  in  the  Exchequer 
Chamber  (a). 

In  Sinith  v.  Hught's  (h),  in  1871,  the  plaintiff  offered  to 
sell  to  the  defendant  16  qrs.  of  oats,  showing  him  a  sample 
of  them.  There  was  a  conflict  of  evidence  as  to  what  had 
taken  place  at  the  sale,  the  defendant  saying  that  the  plaintiff 
had  offered  old  oats,  the  plaintiff  denying  that  the  word 
"  old  "  had  been  used.  The  plaintiff  delivered  the  oats,  and 
when  the  defendant  discovered  they  were  new,  he  requested 
the  plaintiff  to  take  them  back  again,  which  he  declined  to 
do.     The   plaintiff  then  brought   this   action  for  the  price. 

(a)  Azhnar  v.  Caselia,  36  L.  J.  C.  P.  124  and  263 ;  L.  E.  2  0.  P.  431  and  677. 
(i)  Sinifh  V.  Hughes,  40  L.  J.  Q.  B.  221  ;  L.  E.  6  Q.  B.  597. 
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There  Avere  two  questions  to  be  decided  in  this  case ;  the 
first  was  whether  the  word  "  old  "  had  been  used,  for  if  so  it 
was  a  condition  precedent  to  the  buyer's  obligation  to 
receive  the  oats  that  they  should  be  old ;  and  the  second 
question  was  whether  there  T^^as  any  contract  at  all.  On  this 
point  the  case  has  already  been  noticed. 

In  Heilbutt  v.  Hickson  (a),  in  1872,  there  was  a  sale  by 
sample — the  sample  itself  containing  a  hidden  defect.  The 
plaintiffs  in  London  had  contracted  to  purchase  30,000  pairs 
of  shoes  equal  to  sample  from  the  defendants  in  Northampton 
for  the  use  of  the  Erench  army.  The  defendants  delivered 
parcels  of  shoes  at  Fenning's  "Wharf  in  London,  and,  on  cutting 
some  of  them  open,  it  was  found  that  some  contained  paper 
in  the  soles.  The  defendants  then  wrote  a  letter  to  the 
plaintiffs,  agreeing  to  take  back  those  shoes  which  should  be 
rejected  in  consequence  of  their  containing  paper.  The 
defendants  then  delivered  other  parcels,  making  in  all  12,825 
pairs,  which  were  inspected  by  the  plaintifis  and  paid  for,  and 
12,225  of  these  were  then  sent  over  to  Lille,  where  they  were 
rejected  by  the  French  Government,  as  they  were  found  to 
contain  paper  fillings  in  the  soles.  The  plaintiffs  then 
declined  to  receive  any  more  shoes,  and  requested  the  de- 
fendants to  take  the  shoes  already  delivered  and  to  return  the 
purchase-money.  The  defendants  offered  to  take  back  all 
those  which  contained  paper,  but  this  could  only  be  ascer- 
tained by  cutting  them  open.  The  sample  shoe  was  cut 
open,  and  it  Avas  found  to  contain  paper  in  the  sole.  At 
the  trial  the  jiiry  found  that  both  the  shoes  delivered  and 
those  ready  for  delivery  were  not  equal  to  sample,  and  that 
the  defects  could  not  have  been  discovered  by  any  inspection 
which  ought  reasonably  to  have  been  made  by  the  plaintiffs. 
The  defendants  contended  that  the  plaintiffs  had  accepted  the 
shoes,  and  could  not  now  return  them,  and  that  the  plaintiffs' 
remedy  was  damages  for  breach  of  warranty.  But  the  Court, 
consisting  of  Bovill,  C.  J.,  Byles  and  Brett,  JJ.,  held  that  the 


(a)  Heilbutt  v.  Hichsm,  41  L.  J.  C.  P.  228  ;  L.  E.  7  0.  P.  43S  ;  considered, 
Drummmd  v.  Van  Imjen,  56  L.  J.  Q.  B.  563  ;  (1887),  12  App.  Ca.  284,  at  p.  299. 
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plaintiffs  were  entitled  to  recover  the  loss  of  profit  on  the 
whole  30,000  pairs  which  would  have  accrued  to  them  if  the 
shoes  had  heen  accepted  by  the  French  Government,  as  well 
as   the  price  already  paid   to  the   defendants,  and  that  the 
plaintiffs  were  entitled  to  throw    back   on   the    defendants' 
hands  the  whole  of  the  shoes  at  Lille,  as  well  as  those  which 
had  been  delivered  at  Fenning's  Wharf  and  not  forwarded  to 
Lille.     Referring  to  the  alleged  acceptance  of  the  shoes  by 
the  plaintiffs  after  the  inspection  in  London,  Brett,  J".,  said  : 
"  The  defect,  though  known  to  the  defendants'  servants,  was 
"  a  secret  defect,  not  discoverable  by  any  reasonable  exercise 
"  of   care   or   skill  on  an   inspection   in   London.      By  the 
"  necessary  inefficacy  of   the   inspection  in  London — an  in- 
"  efficacy  caused  by  this  kind  of  fault,  viz.,  a  secret  defect  of 
"  manufacture  which  the  defendants'  servants  committed — 
"  the  apparent  inspection  in  London    could  be  of  no  more 
"  practical  effect  than  no  inspection  at  all ;  ...  .  the  real 
"  inspection  at  Lille  being  by  the  acts  of  the  defendants' 
"  servants  the  first  possibly  effective  inspection,  it  seems  to 
"  me  that  such  inspection  was,  by  the  acts  of  the  persons  for 
"  whose  acts  the  defendants  were  responsible,  substituted  for 
"  the  first  inspection  stipulated  for  by  the  contract  "  (a). 

The  general  rule  of  the  common  law  in  regard  to  quality 
under  a  contract  of  sale  is  expressed  by  the  maxim  caveat 
emptor.  Except  in  cases  of  fraud,  the  buyer  purchases  at  his 
own  risk  unless  there  has  been  a  condition  or  warranty, 
either  express  or  to  be  implied  from  the  circumstances  of  the 
sale.  The  rules  relating  to  implied  conditions  are  to  be  found 
in  section  14  of  the  Sale  of  Goods  Act,  which  provides  : — 

"  (1.)  Where  the  buyer,  expressly  or  by  implication,  makes 
"  known  to  the  seller  the  particular  purpose  for  which  the 
"  goods  are  required,  so  as  to  show  that  the  biiyer  relies  on  the 
"  seller's  skill  or  judgment  and  the  goods  are  of  a  description 
"which  it  is  in  the  course  of  the  seller's  business  to  supply 
"  (whether  he  be  the  manufacturer  or  not),  there  is  an  implied 
"  condition   that  the  goods  shall  be   reasonably  fit  for  such 


(a)  Por  a  sale  of  goods  "  with  all  faults,"  see  Ward  v.  Jlohit,  4  App.  Ca.  13. 

Q  2 
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"purpose,  provided  that  in  the  case  of  a  contract  for  the  sale 
"  of  a  specified  article  under  its  patent  or  other  trade  name, 
"  there  is  no  implied  condition  as  to  its  fitness  for  any  particular 
"purpose: 

"  (2.)  Where  goods  are  bought  by  description  from  a  seller 
"who  deals  in  goods  of  that  description  (whether  he  be  the 
"  manufacturer  or  not)  there  is  an  implied  condition  that  the 
"  goods  shall  be  of  merchantable  quality :  provided  that  if  the 
"  buyer  has  examined  the  goods,  there  shall  be  no  implied  con- 
"dition  as  regards  defects  which  such  examination  ought  to 
"  have  revealed  : 

"(3,)  An  implied  warranty  or  condition  as  to  quality  or 
"  fitness  for  a  particular  purpose  may  be  annexed  by  the  usage 
"  of  trade. 

"  (4.)  An  express  warranty  or  condition  does  not  negative  a 
"warranty  or  condition  implied  by  this  Act  unless  inconsistent 
"  therewith." 

This  section  supplies  the  exception  to  the  maxim  caveat 
emptor.  In  Broivn  v.  Edghigton  (a),  in  1841,  Erskine,  J., 
stated  :  "  When  a  party  undertakes  to  supply  an  article  for 
*'  any  particular  purpose,  he  warrants  that  it  shall  be  fit  and 
"  proper  for  such  purpose.  If  a  purchaser  himself  selects  the 
"  article,  it  has  been  held  that  the  mere  fact  that  the  vendor 
"  knew  the  use  for  which  it  was  designed  will  not  raise  an 
"  implied  warranty,  because  the  skill  and  judgment  of  the 
"  latter  are  not  relied  on  in  making  the  purchase  "  (b). 

In  Chanter  v.  Hopkins  (c),  in  1838,  the  defendant  sent  the 
plaintiff  a  written  order  as  follows  : — "  Send  me  your  patent 
"  hopper  and  apparatus,  to  fit  up  my  brewing  copper  with 
"  your  smoke-consuming  furnace."  The  plaintiff  accordingly 
furnished  the  desired  article,  but  it  was  found  to  be  useless 
for  the  purposes  of  a  brewery,  and  the  defendant  refused  to 
accept  it.     In  an  action  for  the  price,  it  was  held  that  there 


(a)  Brown  v.  Edyington,  2  M.  &  G.  279. 

(i)  See  Randall  v.  Newsom  (1877),  2  Q.  B.  D.  109  ;  Jones  v.  Bright  (1829),  5 
Bing.  533  ;  Shepherd  v.  Pyhus  (1842),  3  M.  &  G.  868;  Drnmmrmd  v.  Van  Ingen, 
56  L.  J.  Q.  B.  563  ;  (1887),  12  App.  Oa.  284. 

(c)  Chanter  v.  Hopkine,  4  M.  &  W.  399. 


Ch.  II.]  AS   TO   QUALITY   AND   CONDITION.  229 

■was  no  implied  warranty  (or  condition)  on  the  part  of  the 
plaintiff  that  the  furnace  supplied  should  be  fit  for  the  pur- 
poses of  a  brewery,  and  that,  the  defendant  having  defined 
by  the  order  the  particular  machine  to  be  supplied,  the 
plaiatiff  had  performed  his  part  of  the  contract  by  supplying 
that  machine. 

In  Gardiner  v.  Gray  (a),  in  1815,  the  plaintiff  purchased  12 
bags  of  waste  silk  from  the  defendant.  The  silk  was  found 
to  be  of  a  quality  not  saleable  under  the  denomination  of 
"  waste  silk."  Lord  EUenborough,  in  delivering  judgment, 
said  that,  in  the  absence  of  any  particular  warranty,  it  was 
an  implied  term  of  every  such  contract  that  the  purchaser 
should  receive  a  saleable  article  answering  the  description  in 
the  contract,  and  that  where  there  was  no  opportunity  of 
iuspectiug  the  commodity,  the  maxim  caveat  emptor  did  not 
apply.  Where,  however,  the  seller  undertakes  to  supply 
goods  of  his  own  manufacture,  or  goods  in  which  he  deals, 
which  the  buyer  has  not  had  the  opportunity  of  inspecting, 
the  buyer  is  presumed  to  be  buying  on  the  strength  of  the 
seller's  judgment,  because  he  only  orders  goods  of  a  class,  and 
the  seller  must  be  presumed  to  have  a  special  knowledge  of 
such  goods  (h). 

In  sales  by  sample,  as  has  been  indicated  (c),  no  property 
will  pass  unless  and  until  certain  conditions  have  been  ful- 
filled. This  subject  is  dealt  with  by  section  15  of  the  Sale 
of  Goods  Act,  which  is  as  follows  :  — 

"  (1.)  A  contract  of  sale  is  a  contract  for  sale  by  sample  where 
"  there  is  a  term  in  the  contract,  express  or  implied,  to  that  effect. 

"  (2.)  In  the  case  of  a  contract  for  sale  by  sample — 

"  (a)  There  is  an  implied  condition  that  the  bulk  shall 
"  correspond  with  the  sample  in  quality  : 

"  (b)  There  is  an  implied  condition  that  the  buyer  shall 
"  have  a  reasonable  opportunity  of  comparing  the 
"  bulk  with  the  sample  {d)  : 

{a)  Gardiner  v.  Gray,  4  Camp.  144. 

(6)  Jones  v.  Just,  37  L.  J.  Q.  B.  89 ;  L.  E.  3  Q.  B.  197. 

(c)  Ante,  p.  209. 

{d)  Lorymer  v.  ^rnith,  (1822),  1  B.  &  0.  1  ;  HtilhuU  v.  Hickson,  41  L.  J.  C.  P. 
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"  (c)  There  is  an  implied  condition  that  the  goods  shall  be 
"  free  from  any  defect,  rendering  them  unmerchant- 
"  abk,  which  would  not  be  apparent  on  reasonable 
"  examination  of  the  sample  "  (a). 
In  Pohnghi  v.  Dried  Milk  Co.  (b),  in  1904,  there  was  a  pro- 
vision in  a  contract  of  sale  by  sample  in  these  terms,  "  pay- 
"  ment  to  be  made  in  cash  in  London  on  the  arrival  of  the  " 
goods    "  against  shipping  or  railway  documents,"   and  the 
question  was  whether,  in  view  of  that  clause,  the  buyers  were 
entitled,  as  a  condition  precedent  to  payment  of  the  price,  to 
have  an  opportunity  of  comparing  the  bulk  with  the  sample. 
It  was  held  by  Kennedy,  J.,  that  by  the  express  term  of  the 
contract  the  buyers  were  bound  to  pay  on  arrival  of  the  goods 
and  production  of  the  documents,  although  they  would  still 
have  the  right  to  reject  if,  on  subsequent  examination,  it  was 
found  that  the  bulk  did  not  correspond  with  the  sample. 

In  certain  cases  (c)  if  the  buyer  does  not  signify  his  approval 
or  acceptance  to  the  seller,  but  retains  the  goods  without  giving 
notice  of  rejection,  then,  if  a  time  has  been  fixed  for  the 
return  of  the  goods,  on  the  expiration  of  that  time,  and  if  no 
time  has  been  fixed,  on  the  expiration  of  a  reasonable  time 
(which  is  a  question  of  fact) ,  the  property  passes  to  the  buyer. 
In  regard  to  sales  by  description,  section  13  of  the  Sale 
of  Goods  Act  provides  that  there  is  an  implied  condition  that 
the  goods  shall  correspond  with  the  description ;  and  if  the 
sale  be  by  sample,  as  well  as  by  description,  it  is  not  sufiicient 
that  the  bulk  of  the  goods  corresponds  with  the  sample  if  the 
goods  do  not  also  correspond  with  the  description. 


228  ;  (1872),  L.  E.  7  0.  P.  438  ;  but  of.  Heyworth  v.  Hutchinson,  36  L.  J.  Q.  B. 
270  ;  (1867),  L.  E.  2  Q.  B.  47 ;  PoknyhiY.  Dried  MilJc  Co.  (1904),  10  Com.  Cas.  42. 

(a)  Heilhutt  v.  Hickson,  supra;  Mody  v.  Oregson,  38  L.  J.  Ex.  12;  (1868), 
L.  E.  4  Ex.  49 ;  Drummond  v.  Van  Ingen,  56  L.  J.  Q.  B.  563  ;  (1887),  12  App. 
Ca.  284. 

(b)  Polenglii  v.  Dried  Milk  Co.  (1904),  10  Com.  Cas.  42. 

(c)  Sale  of  Goods  Act,  s.  18,  rule  4 ;  see  Beverley  v.  Lincoln  Oas  Light  Co., 
in  1837,  6  Ad.  &  El.  829  ;  Moss  v.  Siueet,  in  1851,  20  L.  J.  Q,.  B.  167 ;  16  Q.  B. 
493  ;  May  v.  Barker,  in  1879,  48  L.  J.  Ex.  569  ;  L.  B.  4  Ex.  D.  279  ;  Cvuston  v. 
Chapman,  in  1872,  L.  E.  2  Sc.  Ap.  250 ;  Sanders  v.  Jameson,  in  1848,  2  Car.  & 
Kir.  537 ;  Re  Walkers  and  Shaiv,  73  L.  J.  K.  B.  325  ;  [1904]  2  K.  B.  152,  on 
custom  in  suohi  cases ;  and  Sale  of  Goods  Act,  s.  35. 
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The  implication  must  be  a  necessary  implication,  and  not 
merely  a  reasonable  one  (a). 

In  Varhij  v.  Whipp  {b),  in  1900,  the  plaintiff  agreed  to  sell 
and  the  defendant  to  buy  a  reaping  machine  which  the 
defendant  had  never  seen,  and  which  was  stated  by  the  plain- 
tiff to  have  been  neAv  the  previous  year  and  used  to  cut  only 
fifty  or  sixty  acres.  After  delivery  the  defendant  complained 
that  it  did  not  correspond  with  the  plaintiff's  statements,  and 
he  accordingly  returned  it.  In  an  action  by  the  plaintiff  to 
recover  the  price  it  was  held  that  the  contract  was  one  for  a 
sale  by  description  within  the  meaning  of  section  13,  and 
that  there  was  an  implied  condition  that  the  machine  should 
correspond  with  the  description. 

In  Vi(jers  v.  Sanderson  (c),  in  1901,  the  plaintiffs  sold  to 
the  defendants  certain  parcels  of  sawn  laths,  to  be  of  "  about 
"  the  specification  "  mentioned  in  the  contract :  33  per  cent,  of 
the  laths  shipped  under  the  contract  were  not  of  "  about  " 
the  specification,  nor  commercially  within  its  meaning,  and  it 
was  held  by  Bigham,  J.,  that  the  defendants  were  entitled  to 
reject  the  whole  consignment. 

In  Gillespie  v.  Cheney  (d),  in  1896,  coals  were  supplied 
under  a  written  contract  of  sale  which  contained  no  mention 
of  the  particular  purpose  for  which  they  were  required,  viz., 
bunkering,  although  prior  to  the  contract  the  buyers  made 
known  to  the  sellers,  who  were  coal  agents,  that  purpose.  It 
was  held  that  evidence  of  what  took  place  between  the 
parties  prior  to  the  contract  was  admissible  to  raise  the 
implication  of  the  condition  specified  in  section  14  of  the  Act, 
and  that  there  was  an  implied  condition  that  the  coals  were 
reasonably  fit  for  bunkering,  the  purpose  for  which  they  were 
required.  It  was  also  held  in  this  case  that  a  contract  for 
the  sale  of  coals  under  a  particular  description  known  in  the 
coal  trade  was  not  a  contract  for  the  sale  of  a  specified  article 


(a)  Per  Ester,  M.  E.,  in  Hamlyn  v.  Wood,  in  1891,  60  L.  J.  Q.  B.  734  ;  2  Q.  B. 
488,  at  p.  491. 

(6)   Varley  v.  Whipp,  69  L.  J.  Q.  B.  333 ;  [1900]  1  Q.  B.  513. 

(c)  Vigers  v.  Sanderson,  70  L.  J.  K  B.  383  ;  (1901),  6  Com.  Cas.  99. 

[d)  Gillespie  v.  Cheney,  56  L.  J.  Q.  B.  552 ;  [1896]  2  Q.  B.  59. 
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under  its  patent  or  other  trade  name  within  the  meaning  of 
the  proviso  in  section  14  (1)  (a). 

In  Priest  v.  Last  (b),  in  1903,  the  plaintiff  went  to  a 
chemist's  shop  and  asked  for  a  hot-water  bottle,  and  was 
shown  a  bottle  which,  the  defendant  said,  would  not  stand 
boiling  water,  but  was  meant  for  hot  water.  The  plaintiff 
purchased  it,  and  some  days  afterwards,  when  it  was  being 
used  by  his  wife,  it  burst,  and  she  was  scalded.  At  the  trial 
the  Judge  found  that  the  plaintiff  had,  when  purchasing  the 
bottle,  sufficiently  made  known  to  the  defendant  the  particular 
purpose  for  which  it  was  required,  so  as  to  show  that  he 
relied  on  the  skill  and  knowledge  of  the  defendant,  and  that, 
in  consequence,  there  was  an  implied  condition  (or  warranty) 
that  the  bottle  was  fit  for  the  purpose  of  holding  hot  water. 

In  Frost  v.  The  Aylesbury  Dairy  Co.,  Ltd.  (c),  in  1905,  the 
defendants,  who  were  milk  dealers,  supplied  the  plaintiff  with 
milk,  together  with  a  printed  statement  that  the  milk  was 
free  from  the  germs  of  disease.  The  milk  supplied  contained 
typhoid  germs,  in  consequence  whereof  the  plaintiff's  wife 
was  infected  and  died.  The  plaintiff  brought  his  action  upon 
an  implied  condition  or  warranty,  under  section  14  (1)  of  the 
Sale  of  Goods  Act,  to  recover  the  expenses  to  which  he  had 
been  put  by  reason  of  the  illness  and  death  of  his  wife,  and 
it  was  held  that  the  purpose  for  which  the  milk  was  supplied 
was  sufficiently  made  known  to  the  sellers  by  its  description : 
that  there  was  evidence  that  the  buyer  relied  on  the  sellers' 
skill,  and  that  there  was  an  implied  condition,  under  the  Act, 
that  the  milk  was  reasonably  fit  for  consumption,  although 
the  defects  were  not  discoverable  at  the  time  of  sale. 

In  Wren  v.  Holt  (d),  in  1903,  where  the  plaintiff  went  into 
a  beer-house,  which  he  knew  to  be  tied  to  certain  brewers. 


(a)  "  Provided  that  in  the  case  of  a  contract  for  the  sale  of  a  specified  article 
"  under  its  patent  or  other  trade  name,  there  is  no  implied  condition  as  to  its 
' '  fitness  for  any  particular  purpose  " :  and  see  Chanter  v.  Hopkins,  4  M.  &  W.  399  ; 
and  OUivant  v.  Bayley  (1843),  13  L.  J.  Q.  B.  34  ;  5  Q.  B.  288. 

(6)  Priest  v.  Last,  72  L.  J.  K.  B.  657  ;  [1903]  2  K.  B.  148. 

(c)  Frost  V.  The  Aylesbury  Dairy  CV.,  Ltd.,  74  L.  J.  K.  B.  386 ;  [1905]  1  K.  B. 
608. 

{d)  Wren  v.  Holt,  72  L.  J.  K  B.  340 ;  [1903]  1  K.  B.  610. 


Ch.  II.]  AS    TO    QUANTITY.  233 

and  was  supplied  with  beer  contaminated  with  arsenic,  it  was 
hekl  that  this  was  a  breach  of  warranty  under  section  14,  sub- 
section (2),  of  the  Sale  of  Goods  Act  {a). 

In  Clarl-c  v.  The  Army  and  Xanj  Stores,  Ltd.  (b),  in  1903, 
the  plaintiff  bought  a  tin  of  disinfecting  powder  which  the 
seller  knew  was  dangerous  to  open  unless  special  precautions 
Avere  taken.  It  was  held,  in  an  action  by  the  buyer  for 
damages  for  injury  caused  to  him  by  the  opening  of  the  tin, 
that  apart  from  any  condition  or  warranty  it  was  the  duty  of 
the  seller  to  warn  the  buyer  of  the  possible  danger,  and  that 
in  the  absence  of  such  warning  the  seller  was  liable  in 
damages. 

As  to  Quantity. 

The  law  as  to  quantity  is  contained  in  section  30  of  the 
Sale  of  Goods  Act,  which  provides  as  follows  : — • 

"  (1.)  "Where  the  seller  delivers  to  the  buyer  a  quantity  of 
"  goods  less  than  he  contracted  to  sell,  the  buyer  may  reject 
"  them,  but  if  the  buyer  accepts  the  goods  so  delivered,  he 
' '  must  pay  for  them  at  the  contract  rate. 

"  (2.)  Where  the  seller  delivers  to  the  buyer  a  quantity  of 
"goods  larger  than  he  contracted  to  sell,  the  buyer  may  accept 
"  the  goods  included  in  the  contract  and  reject  the  rest,  or  he 
"  may  reject  the  whole.  If  the  buyer  accepts  the  whole  of 
"  the  goods  so  delivered  he  must  pay  for  them  at  the  contract 
"  rate. 

"  (3.)  Where  the  seller  delivers  to  the  buyer  the  goods  he 
"  contracted  to  sell  mixed  with  goods  of  a  different  description 
"not  included  in  the  contract,  the  buyer  may  accept  the  goods 
"  which  are  in  accordance  with  the  contract  and  reject  the  rest, 
"  or  he  may  reject  the  whole. 

"  (4.)  The  provisions  of  this  seetionare  subject  to  any  usage 

(a)  Sub-section  (2). — "  Where  goods  are  bought  by  description  from  a  seller 
"  who  deals  in  goods  of  that  description  (whether  he  be  the  manufacturer  or 
"not),  there  is  an  implied  condition  that  the  goods  shall  be  of  merchantable 
quality:  ..." 

(b)  Clarke  v.  The  Army  and  Navtj  Stm-es,  Ltd.,  72  L.  J.  K.  B.  153 ;  [1903]  1 
K.  B.  loo;  cf.  Oeurge  v.  Skivinytou  (1869),  L.  E.  5  Ex.  1.  See  also  section  62  (2) 
of  the  Sale  of  Goods  Act. 
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"  of  trade,  special  agreement,  or  course  of  dealing  between  the 
"  parties." 

The  following  are  some  of  the  more  important  cases  upon 
which  the  provisions  of  the  Act  are  founded. 

In  Waddington  v.  Oliver  {a),  in  1805,  the  plaintiff  agreed 
to  sell  the  defendant  100  bags  of  hops,  to  be  delivered  on  or 
before  the  1st  of  January,  as  might  be  agreeable  to  the 
plaintiff.  He  delivered  twelve  bags  on  the  12th  of  December, 
and  demanded  paj^ment,  and  was  refused,  and  commenced  his 
action  on  the  following  day.  The  Court  upheld  the  nonsuit, 
being  of  opinion  that  he  could  not  demand  the  price  until 
he  had  delivered  the  whole. 

In  Cross  v.  Eglin  {b),  in  1831,  the  contract  was  for  300  qrs. 
of  rye  "more  or  less."  The  seller  tendered  345  qrs.,  and 
the  Court  held  that  was  more  than  was  meant  by  "  more  or 
"less." 

In  Cunliffe  v.  Harrison  (o),  in  1851,  the  defendants,  wine 
merchants  at  Liverpool,  had  ordered  ten  hogsheads  of  claret 
from   the   plaintiff,    a  wine    merchant    at    Bordeaux.      The 
plaintiff  sent  fifteen  hogsheads,  and  the  defendants  then  wrote 
that  they  had  ordered  ten  and  would  take  that  number  only, 
provided  they  proved  satisfactory.     They  subsequently  tasted 
the  claret   and  disapproved  of  it,   and  after  some  months' 
delay  gave  notice  to  the  plaintiff  that  they  would  not  accept 
any  of  the  wine.     The  Court  on  the  motion  ordered  a  nonsuit 
to   be  entered,  Parke,  B.,   saying,  "If  ten  only  had  been 
"  delivered,  and  they  (the  defendants)  had  forborne  to  take 
"  any  objection  for  three  or  four  months,  that  would  have 
"  been  sufficient  evidence  that  they  approved  of  the  quality 
"  of  the  wine.  .   .  .  But  the  delivery  of  fifteen  hogsheads, 
"  under  a  contract  to  deliver  ten,  is  no  performance  of  that 
"contract,  for  the  person  to  whom  they  are  sent  cannot  tell 
"  which  are  the  ten  that  are  to  be  his.  .  .  .  The  delivery  of 
"  more  than  ten  is  a  proposal  for  a  new  contract." 


(a)   Waddington  v.  Oliver,  2  B.  &  P.  N.  E.  61. 

\h)  Cross  V.  Eglin,  2  B.  &  Ad.  106. 

(t)  Cuvliffe  V.  Harrison,  20  L.  J.  Ex.  325 ;  6  Ex.  903. 
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111  the  note  there  are  several  cases  similar  to  Ciinlife  v. 
Harrison  (a). 

In  Moore  v.  Campbell  (b),  in  1854,  the  defendant  had  con- 
tracted to  sell  to  the  plaintiff  100  tons  of  hemp,  part  of 
which  was  to  arrive  by  the  George  Green.  The  hemp  was 
warehoused,  and  delivery  orders  were  signed  by  the  ware- 
housemen for  "  about  "  fifty-two  tons.  The  plaintiff  refused 
to  take  the  delivery  orders  in  that  form.  The  defendant 
resold  the  hemp.  The  Court  held  that  evidence  to  show  that 
the  usage  among  brokers  Avas  to  give  delivery  orders  in  this 
form  should  have  been  admitted  (c).  This  is  an  instance  of 
the  application  of  a  trade  usage,  as  provided  in  sub-section  (4) 
of  the  Act. 

In  Bourne  v.  Seymour  (d),  in  1855,  the  defendant  contracted 
to  sell  to  the  plaintiff  "  about  500  tons  of  nitrate  of  soda." 
The  contract  contained  this  clause,  "It  is  understood  that  the 
"  above  nitrate  of  soda  is  to  form  the  full  and  complete  cargo 
"  of  the  John  Phillips,  345  tons  register,"  and  a  clause  that 
if  the  John  Fhillips  could  not  be  made  available  from  any 
cause,  then  the  defendant  was  to  deliver  "  another  cargo  or 
^'  cargoes  of  about  equal  quantity."  The  defendant  delivered 
a  full  cargo  by  the  John  Phillips,  but  it  fell  considerably 
short  of  500  tons.  The  Court  held  that  the  plaintiff  was 
entitled  to  recover,  as  this  was  an  absolute  contract  to  deliver 


(a)  Cwiliffe  v.  Harrison,  20  L.  J.  Ex.  325 ;  6  Ex.  903 ;  Hart  v.  Mills,  in  1846, 
15  L.  J.  Ex.  200;  15  M.  &  W.  85;  Richardson  v.  Dunn,  m  1841,  2  Q.  B.  218; 
Dixm  V.  Fletcher,  in  1837,  3  M.  &  W.  146 ;  Oxendale  v.  Wetherell,  in  1829,  9 
B.  &  C.  386;  approved  in  Col otiial  Insurance  Co.  v.  Adelaide  Insurance  Co.,  56  L.  J. 
P.  C.  19 ;  (1886),  12  App.  Ca.  at  p.  138 ;  Rijlands  v.  Kreitmau,  19  C.  B.  N.  S.  351. 

(6)  Jlfoore  v.  Campbell,  23  L.  J.  Ex.  310 ;  10  Ex.  323. 

(c)  In  Gwillim  v.  Daniel,  2  0.  M.  &  E.  61,  the  word  "  say"  was  construed  as 
"  whicli  we  estimate  at." 

In  Leeming  v.  Snaith,  in  1851,  20  L.  J.  Q,.  B.  164 ;  16  Q.  B.  275,  the  words 
"  say  not  less  than  "  were  held  to  be  not  mere  words  of  expectation  showing 
what  the  parties  supposed  the  quantity  would  prove  to  be,  but  amounted  to  a 
contract  to  deliver  at  least  that  quantity.  In  JtcConnell  v.  Murphy,  in  1873, 
L.  E.  5  P.  C.  203,  the  words  "  say  about "  were  held  to  be  words  indicating  that 
the  amount  was  expected  to  be,  not  warranted  to  be,  a  certain  amount.  In 
Morris  v.  Levison,  in  1876,  45  L.  J.  G.  P.  409;  1  C.  P.  D.  155,  "say  about 
"  1,100  tons  "  were  held  not  to  be  words  of  expectation,  but  a  contract  to  deliver 
that  amount. 

(d)  Bourne  v.  Seymour,  24  L.  J.  C.  P.  202  ;   16  C.  B.  337. 
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500  tons,  and  was  not  conditional  on  the  vessel  named  holding 
that  quantity  (a). 

In  Gorrissen  v.  Perrin  (h),  in  1857,  where  the  defendant 
tendered  bales  of  gambier  -which  were  only  of  about  one-third 
of  the  weight  of  what  were  known  in  the  market  as  bales, 
the  plaintiff  succeeded  in  an  action  brought  for  non-delivery 
of  "bales." 

In   Hoare  v.   Rennie  (c),   in   1869,   which  was  an  action 
for  not   accepting,    the   plaintiffs    contracted    in    April   to 
deliver   to   the   defendants   667   tons   of    Swedish   iron    to 
be   shipped   from    Sweden    in    about    equal    quantities    in 
oach   of    the    months    of    June,    July,    August,    and    Sep- 
tember.    In  the  month  of  June  the  plaintiffs  shipped  only 
about  21  tons.     The  defendants  declined  to  accept  the  21 
tons,  and  refused  to  receive  the  residue  of  the  iron.     The 
defendants  demurred,  and  in  delivering  judgment  for  them 
Pollock,  C.  B.,  said,  "The  only  question  we  have  to  deal  with 
"  is  whether,  on  a  contract  like  this,  if  the  sellers  at  the 
"  outset  send  a  less  quantity  than  they  are  bound  to  send,  so 
"  as  to  begin  with  a  breach,  they  can  compel  tho  purchasers  to 
"  accept  and  pay  for  the  sending  of  that  which  was  a  breach 
"  and  not  a  performance  of  the  agreement,"  .  .  .  and  after 
referring  to  what  might  possibly  have  been  the  case  if  the 
defendants  had   i-eceived   a  portion   and   then  refused  the 
remainder,  continued,  ' '  Where  parties  have  made  an  agree- 
"  ment  for  themselves,  the  Courts  ought  not  to  make  another 
"  for  them.     Here  they  say  that  one-fourth  shall  be  shipped 
"  in  each  month,   and  we  cannot  say  that  they  meant   to 
"  accept  any  other  quantit3\     At  the  outset  the  plaintiffs 
"  failed  to  tender  the  quantity  according  to  the  contract : 
"  they  tendered  a  much  less  quantity.     The  defendants  had 
"  a  right  to  say  that  this  was  no  performance  of  the  con- 
"  tract ;   and  they  were  no  more  bound  to  accept  the  short 
"  quantity  than  if  a  single  delivery  had  been  contracted  for." 
Watson  and  Channell,  BB.,  were  of  the  same  opinion.     It  is. 

(a)  See  also  Morris  v.  Levison,  45  L.  J.  0.  P.  ■J09 ;  1  0.  P.  D.  155. 
(6)  Gorrissen  v.  Perrin,  27  L.  J.  C.  P.  29 ;  2  C.  B.  N.  S.  681. 
(c)  Hoare  v.  Bennie,  29  L.  J.  Ex.  73;  5  H.  &  N.  19. 


Ch.  II.]  AS   TO   QUANTITY.  2.37 

very  doubtful,  however,  whether  this  can  be  considered  good 
law  now,  notwithstanding  the  remarks  of  Bramwell,  L.  J., 
in  delivering  his  judgment  in  Honch  v.  Midler  [a),  where  he 
said  it  had  been  supposed  that  Hoare  v.  Rennie  (h)  had  been 
overruled  by  Simpson  v.  Crippin  (c),  but  that  it  was  not  so. 

The  cases  on  this  point  are  difficult  to  reconcile,  but  the 

true  principle  appears  to  be  that  each  case  must  be  judged 

on  its  own  merits  (d).     In  Mersey  Steel  Co.  v.  Naylor  {e)  Lord 

Blackburn  said  :   "  The  rule  of  law  is  that  where  there  is  a 

'  contract  in  which  there  are  two  parties,  each  side  having 

'  to  do  something,  if  you  see  that  the  failure  to  perform  one 

'  part  of  it  goes  to  the  root  of  the  contract,  it  is  a  good  defence 

'  to  say,  '  I  am  not  going  on  to  perform  my  part  of  it  when 

'  '  that  which  is  the  rule  of  the  whole  and  the  substantial 

'  '  consideration  for  my  performance   is   defeated  by  your 

'  '  misconduct.'  " 

In  the  case  of  Tamvaco  v.  Liicas  (/),  in  1859,  the  defen- 
dants were  brokers  del  credere,  and  contracted  for  their 
principal,  Dart,  to  purchase  from  the  plaintiffs  a  cargo  of 
"  about  2,000  qrs.,  say  from  1,800  to  2,200  qrs.,"  of  wheat, 
*'  sellers  guarantee  delivery  of  invoice  weight ;  buyers  to 
"  pay  for  any  excess  of  weight,  unless  it  be  the  result  of 
"  sea  damage  or  heating,"  payment  cash  in  exchange  for  the 
usual  shipping  documents.  The  bill  of  lading  was  for  2,215 
qrs.,  and  Dart  refused  to  accept  it.  The  invoice  was  for  an 
amount  not  exceeding  2,200  qrs.  The  declaration  stated 
that  the  plaintiffs  were  ready  to  deliver  the  shipping  docu- 
ments in  exchange  for  the  invoice  price,  so  that  the  defen- 
dants were  not  to  be  charged  more  than  they  had  contracted 
to  pay.  The  Court  held  that,  if  there  had  actually  been 
2,215  qrs.  on  board,  Dart  would  have  been  justified  in 
refusing  to  accept,  and  so,  if  the  usual  shipping  documents 

(a)  Ronrk  v.  Aliiller,  50  L.  J.  Q.  B.  529  ;  7  Q.  B.  D.  100. 

(b)  Hoare  v.  liennie,  29  L.  J.  Ex.  73  ;  5  H.  &  N.  19. 

(c)  Simpson  V.  Cripidn,  42  L.  J.  Q.  B.  28 ;  L.  E.  8  Q.  B.  14. 
{d)  Chalmers'  Sale  of  Goods  Act,  6th  ed.,  p.  74. 

(e)  Mersey  Steel  Go.  v.  Naylor  (1884),  53  L.  J.  Q.  B.  497 ;  9  App.  Ca.  434,  at 
p.  443. 

(/)  Tamvaco  v.  Lucas,  28  L.  J.  Q.  B.  150;  1  E.  &  E.  681. 
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represented  the  cargo  to  be  more  than  2,200  qrs.,  Dart 
might  refuse  to  accept,  and  conkl  not  be  made  liable  by- 
proof  that  in  fact  the  cargo  was  not  more  than  2,200  qrs. 
The  -words  of  the  contract,  "  Buyers  to  pay  for  any  excess  of 
"weight,"  most  probably  referred  to  any  actual  excess  over 
the  invoice  weight,  and  are  consistent  with  the  rest  of  the 
contract,  that  the  quantity  was  not  to  exceed  2,000  qrs. 

In  a  second  case  of  Tamvaco  v.  Lucas  (a),  in  1859,  the 
contract  was  the  same  as  in  the  first  case.  The  shipping 
documents  showed  on  the  face  of  them  a  quantity  within  the 
prescribed  limits,  but  the  amount  actually  shipped  was  below, 
and  it  was  held  that  the  buyer  was  not  bound  to  accept. 

In  Simpson  v.  Crippin  (h),  in  1872,  the  buyers  brought  an 
action  for  damages  against  the  sellers  for  not  delivering  coal. 
The  contract,  dated  10th  June,  was  to  purchase  about  6,000 
to  8,000  tons  of  coal,  delivery  to  commence  on  1st  July,  in 
about  equal  monthly  instalments  over  the  next  twelve  months, 
into  the  buyers'  wagons  at  the  sellers'  collieries.  On  the  8th 
July  the  defendants  complained  that  no  wagons  had  been 
sent ;  this  was  followed  by  further  complaints,  and  eventually 
only  158  tons  were  taken  during  that  month.  On  the  1st  of 
August  the  defendants  wrote  to  cancel  the  contract,  saying 
that  their  sole  inducement  to  contract  was  the  regular  and 
punctual  withdrawal  by  the  plaintiffs  of  the  stipulated  quan- 
tity during  the  summer  months'.  Blackburn  and  Lush,  JJ., 
held  that  the  defendants  were  not  entitled  to  cancel  the  con- 
tract ;  Mellor,  J.,  was  of  the  opposite  opinion,  holding  that 
the  case  was  governed  by  Hoare  v.  Rennie  (c). 

These  cases  of  conditions  precedent  as  to  quantity  may  be 
contrasted  with  the  case  of  Coras  v.  Bingham  (d),  where  the 
contract  was  to  buy  a  specific  cargo  believed  to  consist  of  a 
certain  amount,  whatever  the  amount  might  turn  out  to  be  in 
fact,  and  with  the  same  class  of  case  as  Johnston  v.  Kershaiv  (e), 


(a)  Tamvaco-Y.  Lucas,  28  L.  J.  Q.  B.  301 ;  1  E.  &  E.  592. 
(t)  Simx>aun  v.  Crippin,  42  L.  J.  Q.  B.  28  ;  L.  E.  8  Q.  B.  14. 

(c)  Hoare  v.  Bennie,  29  L.  J.  Ex.  73  ;  5  H.  &  N.  19. 

(d)  Covas  V.  Bingham,  23  L.  J.  Q.  B.  20 ;  2  E.  &  B.  836. 

(e)  Johnston  v.  Eershaiv,  36  L.  J.  Ex.  44;  L.  E.  2  Ex.  82. 
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in  which  the  defendant  was  held  bound  to  accept  a  different 
quantity  to  that  mentioned  in  the  contract,  on  the  ground 
that  the  plaintiff  was  the  buyer's  agent,  and  in .  consigning 
a  different  quantity  was  acting  within  the  scope  of  his 
instructions. 

In  Johnston  v.  Kershmv  (a),  in  1867,  there  was  an  order 
from  a  Liverpool  merchant  to  merchants  at  Pernambuco  to 
purchase  100  bales  of  cotton  and  to  ship  them  to  Liverpool. 
The  plaintifi  pm-chased  and  shipped  94  bales  only,  and 
recovered  their  price.  The  Court  treated  the  case,  and  no 
doubt  correctly,  as  one  of  instructions  from  a  principal  to  an 
agent.  Channell,  B.,  said,  "  I  am  of  opinion  that  this  order 
'^must  not  be  taken  as  an  order  to  buy  100  specific  bales  of 
''  cotton  at  one  time,  but  that  the  plaintiff  by  purchasing  94 
"  bales  has  executed  it  with  due  and  reasonable  diligence." 

Ireland  Y.  Livingstone  (b)  was  also  an  action  for  not  accepting. 
The  case  was  first  heard  in  the  Queen's  Bench  in  1866 
where  the  plaintiffs  obtained  judgment,  which  was  reversed 
in  the  Exchequer  Chamber  in  1870  ;  and  the  Exchequer 
Chamber  was  reversed  in  the  House  of  Lords  in  1872.  The 
defendant,  who  was  a  merchant  in  Liverpool,  had  given  an 
order  for  sugar  to  the  plaintiffs,  who  were  commission  mer- 
chants in  the  Mauritius,  in  the  following  terms :  "  My 
"  opinion  is,  that  should  the  beet  crop  prove  less  than  usual, 
"  there  may  be  a  good  chance  of  something  being  made  by 
"  importing  cane  sugar  at  about  the  limit  I  am  going  to  give 
"you  as  a  maximum,  say,  26s.  9d.  for  Kos.  10  and  12,  and 
"  you  may  ship  me  600  tons,  to  cover  cost,  freight,  and 
"  insurance;  50  tons  more  or  less  of  no  moment,  if  it  enables 
"you  to  get  a  suitable  vessel;  you  will  please  to  provide 
"  insurance,  and  draw  on  me  for  the  cost  thereof  as  customary, 
"  attaching  documents,  and  I  engage  to  give  same  due  pro- 
"  tection  on  presentation.  I  should  prefer  the  option  of 
"  sending  vessel  to  London,  Liverpool,  or  the  Clyde  ;  but  if 
"  that  is  not  compassable,  you  may  ship  to  cither  Liverpool 

(a)  Johnston  v.  Kerehaw,  36  L.  J.  Ex.  44 ;  L.  E.  2  Ex.  82. 
(i)  Ireland  v.  Livingstone,  36  L.  J.  Q.  B.  50;  39  L.  J.  Q.  B.  282;  41  L.  J. 
Q.  B.  201  ;  L.  E.  2  Q.  B.  99;  L.  E.  5  Q.  B.  516;  5  E.  &  I.  Ap.  395. 
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"  or  London."  When  the  plaintiffs  received  this  letter  prices 
and  freights  were  ahove  the  limits  mentioned  by  the  defendant, 
but  subsequently  (viz.,  on  22nd  or  23rd  Sept.),  prices  having 
fallen,  the  plaintiffs  purchased  from  several  brokers  fourteen 
distinct  lots  of  sugar,  amounting  to  393  tons,  and  consigned 
them  to  the  defendant  by  a  ship  having  on  board  a  large 
quantity  of  sugar  for  other  consignees.  The  plaintiffs  con- 
tinued to  watch  the  market  in  the  Mauritius,  intending  to 
complete  the  purchase  of  the  full  500  tons,  but  before  they 
were  able  to  purchase  any  more  the  defendant  countermanded 
the  order,  and,  on  the  393  tons  arriving  in  England,  refused  to 
accept  them  on  the  grounds  that  he  had  contracted  to  purchase 
500  tons,  50  tons  more  or  less,  and  was  entitled  to  refuse  393, 
and,  relying  on  Kreuger  v.  Blanch  (a),  that  the  contract  was  for 
the  purchase  of  a  cargo  of  500  tons,  to  be  consigned  in  a 
ship  which  was  to  call  for  orders,  whereas  the  plaintiffs  had 
not  sent  a  cargo,  nor  in  such  a  ship.  The  plaintiffs  sold  the 
sugar  and  brought  this  action  for  the  difference.  They  con- 
tended that  this  was  in  fact  a  contract  between  principal  and 
agent,  and  that  they  had  a  right  to  say,  "  We  have  been 
"buying  under  your  authority  393  tons,  and  have  appro- 
"priated  them  to  you,  and  would  have  completed  the  order 
"  if  you  had  not  stopped  us  "  ;  or,  as  Shee,  J.,  put  it,  "  it  was 
"  an  order  to  purchase  up  to  500  tons  "  (b)  ;  and  the  House 
of  Lords  sustained  this  view.  Lord  Blackburn  said  (c) :  "  My 
"  opinion  is,  that  when  the  order  was  accepted  by  the  plain- 
"  tiffs  there  was  a  contract  of  agency  by  which  the  plaintiffs 
"  undertook  to  use  reasonable  skill  and  diligence  to  procure 
"  the  goods  ordered  at  or  below  the  limit  given,  to  be 
"  followed  up  by  a  transfer  of  the  property  at  the  actual  cost, 
"  with  the  addition  of  the  commission  ;  but  that  this  super- 
"  added  sale  is  not  in  any  way  inconsistent  with  the  contract 
"  of  agency  existing  between  the  parties,  by  virtue  of  which 
"  the  plaintiffs  were  under  the  obligation  to  make  reasonable 
"  exertions  to  procure  the  goods  ordered  as  much  below  the 


(a)  Kreuger  v.  Blanch,  39  L.  J.  Ex.  160 ;  L.  R.  o  Ex.  179. 

(6)  L.  E.  2  a.  B.  lOY. 

(c)  41  L.  J.  Q.  B.  205 ;  L.  E.  5  E.  &  I.  Ap.  409. 
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"  limit  as  they  could "  (a).  This  case  may  be  contrasted 
with  Ex  parte  White,  In  re  Nevill  {})),  where  the  contention 
was  that  a  consignee  was  an  agent,  when  in  fact  he  was  a 
principal. 

In  Renter  v.  Sola  (c),  in  1879,  the  action  was  to  recover 
damages  for  the  non-acceptance  of  25  tons  (more  or  less)  of 
Penang  pepper,  October  "^  November  shipment  from  Penang 
to  London.     The  name  of  the  vessel,  marks,   and  full  par- 
ticulars to  be  declared  to  the  buyer  within  60  days  from  date 
of  bill  of  lading.     On  the   19th  of  January  the  plaintiffs 
declared  26  tons,  of  which  20  only  were  of  November  ship- 
ment, and  the  defendants  declined  to  accept,  on  the  ground 
that  it  was  not  the  full  quantity  of  November  shipment. 
Subsequently,  on  the  5th  of  February,  the  plaintiffs  again 
declared   the    20  tons,   together  with  5  more   tons,  all   of 
November  shipment,  but  as  to  these  5  tons  the  tender  was 
more  than  60  days  from  the  date  of  the  bill  of  lading,  and 
the  defendants  again  refused  to  take  the  pepper.     The  ques- 
tion was  whether  the  plaintiffs  could  maintain  the   action  in 
respect  of  the  20  tons.     Lord  Coleridge,  C.  J.,  who  tried  the 
case  without  a  jury,  directed  judgment  to  be  entered  for  the 
defendants.     On  appeal,  Thesiger  and  Cotton,  L.  JJ.,  were  of 
opinion  they  could  not ;  Thesiger,  L.  J.,  saying,  "  The  subject 
"  of  the  contract  is  the  sale  of  a  specific  quantity  of  a  given 
"article,  with  a  margin  for  a  moderate  excess  in  or  diminu- 
"  tion  of  that  quantity  under  the  words  '  about '  and  '  more 
"'or  less.'      The  rule  applicable   to  such  a  contract,  if  it 
"  were  not  qualified   by   other  provisions,    would  be  that, 
"  subject   to   the  moderate  margin,  the  sellers   cannot  call 
"  upon  the  buyers  to  accept  any  greater  or  less  quantity  of 
"  the  article  bargained  for  than  the  specified  quantity.     In 
"  the  present  case,  if  the  5  tons  shipped  or  declared  too  late 
"  be  excluded,  the  diminution  in  quantity  is  clearly  beyond 

(a)  In  delivering  judgment  in  this  case,  Lord  Blackburn  stowed,  with  great 
clearness,  the  position  of  an  agent  consigning  to  a  principal  at  a  price  to  cover 
cost,  freight,  and  insurance :  41  L.  J.  Q.  B.  204 ;  5  E.  &  I.  Ap.  406. 

(6)  Ex  parte  White,  In  re  Nevill,  in  1870,  40  L.  J.  Bank.  73 ;  6  Oh.  Ap.  397. 

(c)  Eeuter  v.  Sala,  48  L.  J.  C.  P.  492 ;  4  C.  P.  D.  239. 


242  CONDITIONS   PRECEDENT.  [Pt.  II. 

"  the  margin."  Brett,  L.  J.,  differed,  being  of  opinion  that 
the  plaintiffs  were  entitled  to  recover  in  respect  of  the  20 
tons,  leaving  the  defendants  to  a  cross-action  in  respect  of 
the  5  tons  (a). 

In  the  case  of  Englehart  v.  Bosanquet  {h)  it  was  held  that, 
on  a  sale  of  2,000  tons  of  sugar  to  come  in  two  ships,  when 
the  sugar  by  the  first  ship  was  not  equal  to  contract,  the  buyer 
was  not  bound  to  take  the  other. 

In  Kreuger  v.  Blanch  (c),  in  1870,  the  order  was  for  a 
" small  cargo,"  "in  all  about  60  cubic  fathoms,"  of  lath- 
wood.  The  plaintiffs  shipped  83  fathoms  on  board  the 
Scandia  for  Gloucester,  where  their  agent  unloaded  her 
and  set  apart  60  cubic  fathoms  for  the  defendant,  wlio 
declined  to  accept  them,  on  the  ground  that  he  had  contracted 
for  a  cargo  and  not  for  a  portion  of  one.  Kelly,  C.  B.,  and 
Cleasby,  B.,  delivered  judgment  for  the  defendant ;  but 
Martin,  B.,  was  of  opinion  that  the  defendant  was  not  more 
entitled  to  refuse  the  timber  tendered  because  other  timber 
came  with  it  than  he  would  have  been  if  the  cargo  had  con- 
sisted in  part  of  sugar  or  cotton.  Blackburn,  J.,  while 
delivering  judgment  in  Ireland  v.  Livingstone  (d),  cast  some 
doubt  on  this  case. 

Borrowman  v.  Drayton  (e),  in  1876,  was  an  action  for  not 
accepting,  very  similar  to  Kreuger  v.  Blanck  (/).  The  plain- 
tiffs contracted  to  sell  to  the  defendant  a  cargo  of  from  2,500 
to  3,000  barrels  of  petroleum.  They  shipped  3,000  barrels, 
but  as  this  was  not  a  full  cargo,  they  put  300  more  barrels 
on  board,  marking  them  so  that  they  could  be  distinguished 
from  the  3,000,  and  made  out  separate  bills  of  lading  for  the 
two  quantities.  The  Exchequer  Court,  consisting  of  Kelly, 
C.  B.,  Cleasby  and  Amphlett,  BB.,  decided  that  the  defendant 

(a)  Of.  section  31  (1)  of  the  Sale  of  Goods  Act:  "Unless  otherwise  agreed,  the 
buyer  of  goods  is  not  bound  to  accept  delivery  thereof  by  instalments." 

(J)  Ur.glehart  v.  Bosanquet,  not  reported,  but  mentioned  by  Bramwell,  L.  J., 
in  HoncJc  v.  Midler,  50  L."  J.  Q.  B.  529 ;  7  Q.  B.  D.  100. 

(c)  Kreuyer  v.  Blanck,  39  L.  J.  Ex.  160;  L.  E.  5  Ex.  179. 

{d)  Ireland  v.  Livingstone,  41  L.  J.  Q.  B.  206;  5  B.  &  I.  App.  410. 

(e)  Borrowman  v.  Drayton,  47  L.  J.  Ex.  273;  2  Ex.  D.  15. 

(/)  Kreuger  v.  Blanck,  ante. 
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was  not  bound  to  accept,  and  tlieir  Judgment  was  affirmed 
in  tlie  Court  of  Appeal  by  Cockburn,  C.  J.,  James  and  Mel- 
lish,  L.JJ.,  and  Baggallay,  J.  Mellisb,  L.  J.,  said,  "We 
"think  that  effect  must  be  given  to  the  term  'cargo'  as 
"  distinguished  from  the  specified  quantity,  as,  if  the  parties 
"  had  intended  otherwise,  it  would  have  been  enough  to 
"  specify  the  quantity  without  introducing  the  term  '  cargo  ' 
"at  all ''(a). 

The  following  are  instances  where  goods  were  delivered 
mixed  with  goods  of  a  different  description  not  included  in 
the  contract.  Levy  v.  Green  (b),  in  1857,  was  a  case  where 
the  defendant  gave  an  order  for  crockery  of  certain  descrip- 
tions to  the  plaintiff's  traveller,  which  the  plaintiff  packed  in 
a  crate  larger  than  was  necessary,  and  he  then  filled  it  up 
with  crockery  not  ordered,  apparently  on  sale  or  return. 
The  defendant  refused  to  accept  any  of  the  articles.  Lord 
Campbell,  C.  J.,  and  Wightman,  J.,  were  of  opinion  that  the 
defendant  would  be  put  to  trouble,  risk,  and  expense  beyond 
what  by  the  contract  he  was  to  incur,  and  was  therefore  not 
bound  to  accept.  Coleridge  and  Erie,  JJ.,  were  of  the 
opposite  opinion,  Coleridge,  J.,  being  of  opinion  that  where 
goods  came  mixed  they  could  not  be  rejected  if  they  were 
distinguishable.  But  neither  of  these  Judges  appears  to  have 
refuted  Lord  Campbell's  view,  which  was  subsequently  held 
by  the  Exchequer  Chamber  (c)  to  be  the  correct  one. 

It  will  be  noticed  that,  while  in  Levy  v.  Green  the  decision 
that  the  buyer  was  not  bound  to  accept  was  rested  on  the 
ground  that  he  would  be  put  to  trouble,  risk,  and  expense 
beyond  what  by  the  contract  he  was  to  incur,  section  30, 
sub-section  (3)  of  the  Sale  of  Goods  Act  gives  the  buyer  an 
absolute  right  to  reject,  irrespective  of  whether  he  could  or 
could  not,  without  trouble,  separate  the  goods. 

An  instance  of   a   case   in   which  (as  under   section  30, 


(a)  See  also  Cuthbert  v.  Camming,  in   1855,  24  L.  J.  Ex.  198;  24  L.  J.  Ex. 
310;   10  Ex.  809;  11  Ex.  405. 

(&)  Levy  V.  Green,  28  1j.  J.  Q.  B.  319;  1  E.  &  E.  969. 

(c)  See  also  Nicholson  v.  Bradford  Union,  35  L.  J.  Q.  B.  176;  L.  E.  1  Q.  B. 
620;  7  B.  &  S.  747;  and  Bylands  v.  Kreitman,  19  C.  B.  N.  S.  351. 

R  2 
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sub-section  (4)  of  the  Sale  of  Goods  Act)  the  buyer  may  be 
bound  by  special  agreement  to  accept  less  than  the  amount  of 
the  goods  specified  in  the  contract  will  be  found  in  Graham  v. 
Jackson  {a),  in  1811,  and  in  McLay  v.  Perry  {b),  in  1881. 

As  to  Time. 

In  mercantile  contracts,  stipulations  as  to  time  (except  as 
regards  time  of  payment  (c))  are  usually  of  the  essence  of  the 
contract. 

Thus  in  Renter  v.  Sala  (d),  in  1879,  the  contract  was  to 
deliver  25  tons  of  pepper  of  October  "—  November  shipment, 
name  of  vessel  and  full  particulars  to  be  declared  to  buyer 
within  60  days  of  the  bill  of  lading.  Only  20  tons  were 
declared  within  the  60  days,  but  subsequently  5  more  tons 
were  declared.  In  holding  that  the  buyer  was  not  bound  to 
accept.  Cotton,  L.  J.,  said  :  "  It  was  argued  that  the  rules  of 
"  Courts  of  Equity  are  to  be  regarded  in  all  Courts,  and  that 
"equity  enforced  all  contracts  though  the  time  fixed  therein 
' '  for  completion  had  passed.  This  was  in  the  case  of  contracts, 
"  such  as  purchases  and  sales  of  land,  where,  unless  a  contrary 
"  intention  could  be  collected  from  the  contract,  the  Court 
"  presumed  that  time  was  not  an  essential  condition.  To  apply 
"  this  to  mercantile  contracts  would  be  dangerous  and  un- 
"  reasonable.  "We  must  therefore  hold  that  the  time  within 
"  which  the  pepper  was  to  be  declared  was  an  essential  con- 
"  dition  of  the  contract." 

In  Alweyn  v.  Prior  (^e),  at  Nisi  Prius  in  1826,  the  con- 
tract was  for  the  sale  of  ' '  all  the  Gallipoli  oil  on  board 
"  the  Thomas  .  .  .  oa  arrival  in  Great  Britain :  to  be 
"  delivered  with  all  convenient  speed,  but  not  to  exceed  the 
"  30th  day  of  June  next,  &c."  The  vessel  did  not  arrive  till 
the   4th  of  July.     The  oil   was   tendered,   but   the   buyer 


(a)  Oraham  v.  Jackson,  14  East,  498. 
(i)  McLay  v.  Perry,  44  L.  T.  N.  S.  152. 

(c)  See  Sale  of  Goods  Act,  section  10  (1). 

(d)  Renter  v.  Sala,  48  L.  J.  0.  P.  492 ;  4  0.  P.  D.  239. 

(e)  Alweyn  v.  Prior,  Ey.  &  M.  406. 
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refused  to  accept  it;  and  Abbott,  C.  J.,  held  that  he  was 
justified. 

In  Busk  V.  Spence(a),  at  Nisi  Prius  in  1816,  the  contract 
for  the  sale  of  flax  stated  that  "  the  flax  shall  be  despatched 
"from  St.  Petersburgh  not  later  than  the  31st  July  .  .  . 
"  and  as  soon  as  he  (the  seller)  knows  the  name  of  the  vessel 
"  in  which  the  flax  will  be  shipped,  he  is  to  mention  it  to 
"  the  buyer."  The  flax  was  brought  from  St.  Petersburgh 
in  lighters  and  put  on  board  before  the  end  of  July,  but  the 
ship  did  not  sail  until  the  4th  of  September.  The  seller 
received  the  advice  on  the  12th  of  September  in  London,  but 
did  not  communicate  it  to  the  defendant  at  Hull  until  the 
20th.  The  defendant  declined  to  accept  the  flax.  Gibbs, 
C.  J.,  was  of  opinion  that  the  flax  had  been  despatched  in  due 
time,  but  that  the  stipulation  as  to  mentioning  the  name 
was  a  condition  precedent,  and  that  it  had  not  been  complied 
with  (b). 

In  Barber  v.  Taylor  {c),  in  1839,  the  contract  was  for  150 
bales  of  cotton,  payment  being  provided  for  in  these  terms  : 
"  Upon  .  .  .  forwarding  a  bill  of  lading,  I  will  accept  your 
"  draft  at  sixty  days'  sight  after  the  receipt  of  the  bill  of 
"  lading."  The  cotton  was  put  on  board  the  Eomuhts,  and 
the  biU  of  lading  was  sent  by  the  same  ship,  which  arrived 
on  the  21st  of  April.  On  the  24th  the  plaintiff  told  the 
defendant  that  Messrs.  Wilson  had  the  bill  of  lading  in 
their  possession,  and  would  not  give  it  up  unless  the  defen- 
dant got  a  banker's  guarantee  of  his  acceptance,  or  paid  cash, 
or  pledged  the  cotton  with  a  broker  to  secure  payment.  The 
defendant  declined  these  terms,  and  on  the  25th  he  offered 
to  accept  the  draft  if  the  bill  of  lading  were  handed  to  him. 
It  was  not  handed  to  him,  and  he  declared  the  contract  was 
at  an  end.  On  the  3rd  of  May  the  plaintiff  tendered  the  bill 
of  lading  with  the  draft,  but  the  defendant  refused  to  receive 
it  or  to  accept  the  draft,  on  the  ground  that  it  had  not  been 

(a)  Busk  v.Spence,  4  Camp.  329. 

(6)  See  Graves  v.  Legg,post,  p.  247,  26  L.  J.  Ex.  316;  9  Ex.  709  ;  2  H.  &  N. 
210 ;  and  Bmter  v.  8ala,  ante,  pp.  241  and  244, 48  L.  J.  C.  P.  492 ;  4  0.  P.  D.  239. 
(c)  Barber  v.  Taylor,  5  M.  &  W.  527. 
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tendered  within  a  reasonable  time  after  delivery.  Parke,  B., 
pointed  out  that  it  might  be  material  to  the  buyer  to  have 
it  delivered  as  soon  as  possible  after  its  arrival,  so  that  he 
might  go  into  the  market  and  sell,  and  the  Court  held  that 
he  was  not  obliged  to  receive  it  after  the  delay  (a). 

In  Startup  v.  Macdonald  {b),  in  1843,  the  contract  was  to 
sell  and  deliver  10  tons  of  oil  "  within  the  last  14  days  of 
"  March  "  ;  the  plaintiff  tendered  it  at  half-past  eight  on  the 
evening  of  the  last  day  of  March.  It  was  found  that  the 
tender  had  been  made  in  time  to  give  the  defendant  full 
opportunity  to  weigh,  examine,  and  receive  the  oil,  but  the 
defendant,  who  was  present,  declined  to  receive  it  on  the 
ground  that  the  tender  was  made  at  an  unreasonable  time, 
and  it  was  held  by  Eolfe,  Gurney,  Alderson,  and  Parke,  BE., 
and  Williams  and  Patteson,  JJ.,  that  the  tender  had  been 
made  in  time.  Lord  Denman,  C.  J.,  dissenting.  All  the 
authorities  were  considered  in  this  case,  Parke,  B.,  in  his 
judgment  (c)  saying,  "  Where  a  thing  is  to  be  done  anywhere^ 
"a  tender  a  convenient  time  before  midnight  is  sufficient; 
"  where  the  thing  is  to  be  done  at  a  particular  place^  and 
"  where  the  law  implies  a  duty  on  the  party  to  whom  the 
"thing  is  to  be  done  to  attend,  that  attendance  is  to  be  by 
"  daylight,  and  a  convenient  time  before  sunset "  [d). 

In  Duncan  v.  Topham  (e),  in  1849,  the  defendant  had  on 
the  19  th  of  February  offered  to  take  certain  linseed  cakes  if 
put  on  board  "  directly."  The  plaintiff  accepted  the  offer  on 
the  22nd,  saying  he  would  ship  them  "to-morrow,"  and 
shipped  them  on  the  26th.  The  defendant  declined  to  accept. 
The  plaintiff,  in  his  declaration,  set  out  the  contract  wrongly, 
but  Cresswell,  J.,  intimated  that  if  he  had  stated  it  correctly 
the  verdict  would  have  been  against  him  (/). 

(a)  Parol  evidence  may  be  given  to  show  what  is  a  reasonable  time :  Ellis  v. 
Thompson,  in  1838,  3  M.  &  W.  445 ;  and  see  Sale  of  Goods  Act,  s.  29  (o). 
(ft)  Startup  V.  Macdonald,  12  L.  J.  Ex.  477 ;  6  M.  &  G.  593. 

(c)  12  L.  J.  Ex.  483 ;  6  M.  &  G.  625. 

(d)  See  Sale  of  Goods  Act,  section  29  (4). 

(e)  Duncan  v.  Topham,  18  L.  J.  C.  P.  310;  8  C.  B.  225. 

(./)  For  the  meaning  of  the  words  "immediately"  and  "forthwith,"  see  J'onw 
V.  Wilson,  in  1862,  32  L.  J.  Q.  B.  382 ;  4  B.  &  S.  442 ;  and  Moberta  v.  Brett,  in 
1865,  34  L.  J.  C.  P.  337 ;  11  H.  L.  K.  337. 
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In  Spartali  v.  Beneche  (a),  in  1850,  the  contract  was  for 
goats'  wool,  "to  be  paid  for  by  cash  in  one  month."  Two 
days  after  the  contract,  when  the  defendants  demanded  the 
wool,  the  plaintiffs  refused  to  deliver  it  unless  paid  for.  The 
defendants  declined  to  pay  then,  and  refused  to  take  the  wool 
after  the  expiration  of  a  month.  The  Court  was  of  opinion 
that  the  buyers  were  entitled  to  call  for  the  delivery  of  the 
goods  at  any  reasonable  time  within  the  month,  without 
tendering  the  price. 

In  Staunton  v.  Wood  (b),  in  1851,  the  contract  was  to 
deliver  cable  bars  forthwith,  payment  in  cash  in  fourteen 
days  from  the  date  of  the  contract.  The  Court  was  of 
opinion  that  the  contract  was  to  deliver  within  the  fourteen 
days,  and  that  delivery  was  a  condition  precedent  to  the 
right  to  sue. 

And  a  contract  to  supply  goods  "  as  soon  as  possible " 
means  no  more  than  within  a  reasonable  time,  regard  being 
had  to  the  seller's  facilities  and  extent  of  business,  and  to 
the  contracts  he  already  had  in  hand  (c). 

Graves  v.  Legg  {d),  in  1854,  was  an  action  for  not  accepting 
300  bales  of  wool  which  were  to  be  shipped  from  Odessa, 
and  the  names  of  the  vessels  to  be  declared  as  soon  as  the 
wools  were  shipped.  The  defendant  pleaded  that  the  names 
had  not  been  declared,  and  it  was  held  on  demurrer  that  this 
was  a  condition  precedent  which  had  not  been  performed. 
This  case  was  again  heard  (e)  in  1856,  when  it  was  proved 
that  both  the  plaintiff  and  the  defendant  employed  the  same 
brokers,  and  that  the  plaintiff  had  given  notice  to  the  brokers 
as  soon  as  the  wool  was  shipped,  but  that  the  brokers  had  not 
given  notice  to  the  defendants  until  some  time  afterwards. 
The  Court  held  that  the  notice,  which  was  admitted  to  have 


(a)  Spartali  v.  Beneche,  9  L.  J.  0.  P.  293 ;  10  0.  B.  212. 

(6)  Staunton  v.  Wood,  16  Q.  B.  638  ;  15  Jur.  1123. 

(c)  Per  Cresswell,  J.,  in  Attwood  v.  Emery,  in  1856,  26  L.  J.  0.  P.  73 ;  1 
C.  B.  N.  S.  115.  See  also  Hydraulic  JUngineering  Go.  v.  McHafie,  4  Q.  B.  D. 
670. 

{d)  Graves  v.  Legg,  23  L.  J.  Ex.  228 ;  9  Ex.  709.  The  two  reports  difier  as 
to  who  delivered  judgment. 

(e)  Graves  v.  Legg,  11  Ex.  642. 
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been  given  according  to  custom,  was  sufficient.     This  judg- 
ment was  affirmed  in  the  Exchequer  Chamber  (a). 

In  Coddington  v.  PaUologo  (b),  in  1867,  the  plaintiffs  con- 
tracted to  sell  to  the  defendants  900  pieces  of  cloth, 
"  delivering  on  April  17  ;  complete  8  May."  They  delivered 
no  goods  on  the  1 7th,  and  the  next  day  the  defendants  wrote 
saying  they  rescinded  the  contract.  The  plaintiffs  declined 
to  allow  it  to  be  rescinded,  and  tendered  the  whole  of  the  900 
pieces  before  the  8th  of  May.  The  Court  was  equally  divided, 
Kelly,  C.  B.,  and  Pigott,  B.,  holding  that  the  seller  was  not 
bound  to  deliver  any  portion  of  the  goods  on  the  17th  ; 
Martin  and  ]3ramwell,  BB.,  holding  that  he  was  bound. 

Alexander  v.  Vanderzee  (c),  in  1872,  was  another  action  for 
not  accepting  a  large  quantity  of  Danubian  maize  which  the 
plaintiff  had  contracted  to  sell  to  the  defendant  "  for  ship- 
"  ment  in  June  —  July."  Two  cargoes  were  tendered,  for 
which  the  bills  of  lading  were  dated  respectively  the  4th 
and  6th  of  June.  It  appeared  that  the  loading  of  the  two 
cargoes  began  one  on  the  12th  and  the  other  on  the  16th  of 
May,  and  were  completed  on  the  4th  and  6th  of  June,  more 
than  half  of  each  cargo  having  been  put  on  board  in  May. 
The  jury  found  that  these  were  June  shipments.  Martin,  B., 
Blackburn,  Mellor,  and  Lush,  JJ.,  thought  that  the  question 
whether  or  not  they  were  June  shipments  had  been  properly 
left  to  the  jury,  and  that  the  defendant  was  not  justified  in 
rejecting  the  maize.  Kelly,  C.  B.,  doubted  whether  it  was 
for  the  jury  to  say  what  was  meant  by  June  shipments. 

In  the  case  of  Brandt  y.  Lawrence  (d),  in  1876,  the  plaintiff 
had  entered  into  two  distinct  and  separate  contracts  in  January, 
by  each  of  which  he  contracted  to  sell  to  the  defendant  4,500 
qrs.  of  oats,  10  per  cent,  more  or  less,  "  shipment  by  steamer 
"or  steamers"  during  a  time  agreed  upon.  The  plaintiff 
shipped  6,650  qrs.  on  board  the  Winstead,  and  tendered  them 


(a)  Graves  v.  Legg,  26  L.  J.  Ex.  316 ;  2  H.  &  N.  210. 

(b)  Coddington  v.  Paleologo,  36  L.  J.  Ex.  73 ;  L.  E.  2  Ex.  193. 

(c)  Alexander  v.  Vanderzee,  L.  K.  7  C.  P.  630.     See  also  Aahforth  v.  Bedford, 
L.  E.  9  C.  P.  20. 

{d)  Brandt  v.  Lawrence,  46  L.  J.  Q.  B.  237 ;  1  Q.  B.  D.  344. 
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to  the  defendant,  as  to  4,511  in  fulfilment  of  the  first  con- 
tract and  as  to  1,139  in  part  fulfilment  of  the  second,  and 
the  defendant  refused  to  accept  them  on  the  ground  that  the 
shipment  had  not  been  made  within  the  time  agreed  upon. 
Subsequently  the  plaintiff  shipped  the  remaining  quantity  of 
oats  on  board  the  Oxford.  These  also  the  defendant  declined 
to  accept  on  the  same  grounds.  The  jury  found  that  the 
shipment  by  the  Winstead  had  been  made  in  time,  but  that 
by  the  Oxford  was  too  late.  Lord  Coleridge,  C.  J.,  held 
that  the  defendant  was  bound  to  accept  the  whole  of  the  oats 
by  the  Winstead.  A  new  trial  was  refused  by  Blackburn 
and  Quain,  JJ.,  and  they  were  affirmed  by  Mellish,  James, 
and  Baggallay,  L.  J  J.  Mellish,  L.  J.,  in  the  course  of  the 
argument,  said :  "I  think  the  legal  inference  is,  that  it 
"  was  intended  that  the  shipment  should  be  made  in  different 
' '  parcels,  and  that  the  purchaser  was  bound  to  accept  them 
"  as  they  came  if  they  were  in  time,  he  was  not  entitled  to 
"  wait  in  order  to  see  whether  the  whole  was  in  time."  This 
case  was  referred  to  by  Thesiger,  L.  J.,  in  his  judgment  in 
Reuter  v.  Sala  (a),  where  he  said,  speaking  of  the  refusal  to 
take  all  the  oats  on  the  Wiiistead,  "At  the  time  of  this 
"refusal  the  sellers  were  acting  in  strict  accordance  with 
"  their  contract,  and  there  was  nothing  to  indicate  that 
"  the  contract  would  not  be  performed  by  them  in  its 
"  entirety." 

In  the  case  of  Bowes  v.  Shand  (b),  in  the  House  of  Lords 
in  1877,  the  appellant,  the  buyer,  in  March  had  agreed 
to  purchase  rice  from  Shand  by  a  contract  in  the  following 
terms: — "To  be  shipped  at  Madras  or  Coast  .  .  .  during 
"the  months  of  March  ^  April,  1874,  about  300  tons,  per 
"  Rajah  of  Cochin."  There  was  also  a  further  contract  for 
300  tons  dated  the  24th  of  March  in  the  same  words.  The 
600  tons  filled  8,200  bags,  and  bills  of  lading  were  signed  for 
them  as  follows  :  for  1,780  bags,  bill  signed  23rd  February; 
for  1,780  bags,  bill  signed  24th  February ;  for  3,500  bags, 

(a)  Beuter  v.  Sala,  48  L.  J.  C.  P.  497 ;  4  C.  P.  D.  24o. 

(ft)  Bowes  V.  Shand,  45  L.  J.  Q.  B.  507;  1  Q.  B.  D.  470;  46  L.  J.  Q.  B.  201 ; 
2  Q.  B.  D.  112 ;  46  L.  J.  Q.  B.  561 ;  2  App.  Ca.  455. 
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bill  signed  28th  February ;  and  for  the  remaining  1,080  bags, 
bill  signed  3rd  March.  Jiut  of  these  1,080  bags  it  tui-ned 
out  that  all  but  50  were  put  on  board  on  th«;  28th  of 
Februaiy,  and  those  50  on  the  .3rd  of  March.  The  dofoii- 
dants  declined  to  accejjt  any  of  the  rice,  on  the  ground  that 
it  was  not  shipped  during  the  months  of  March  ^^  April, 
and  the  House  of  Lords  held  that  th(!y  were  entitled  to  do 
so.  On  the  motion  to  enter  judgment  for  the  defendants, 
Elackburn,  J.,  said  that  if  the  loading  of  all  four  parcels 
had  commenced  in  February,  and  been  completfid  and  bills 
of  lading  signed  in  March,  the  case  would  have  been 
identical  with  Alexander  v.  Vmiderzee  («,),  and  then  it  would 
have  been  a  question  for  the  jury  whethf;r  this  was  a  ship- 
ment in  March  ^  April,  but  that  it  was  unnecessary  to 
decide  that  in  this  case,  because  the  threr;  earlier  parcels 
were,  in  every  sense  of  the  word,  comx>letely  shipped  in 
February,  and  it  was  unnecessary  to  consider  wheth(;r  the 
last  shipment  was  according  to  contract,  for  the  defendants, 
who  bargained  to  have  600  tons  shipped  in  March,  were 
not  bound  to  accept  4  tons  shipped  in  March,  and  596 
shipped  in  February.  This  judgment  was  reversed  in 
the  Court  of  Appeal  (h),  but  restored  in  the  House  of 
Lords  (c). 

In  Ashmore  v.  Cox  (d),  in  1898,  the  defendants  sold 
to  the  plaintiffs,  by  an  agreement  in  writing,  250  bales 
of  Manilla  hemp,  for  shipment  from  a  port  or  ports  in 
the  Philippine  Islands  by  sailer  or  sailers  between  May  1st 
and  .luly  31,st,  1898.  The  agreement  provided  that  if 
the  goods  did  not  aixive,  from  loss  of  vessel  or  other 
unavoidable  cause,  the  contract  was  to  V>e  void.  The 
Spanish- American  War  prevented  the  defendants  from 
shipping  hemp  by  sailer  between  the  specified  dates,  but  in 
September  they  shipped  hemp  by  steamer,  and  on  <^)ctober  27th 
declared   it   against   the   contract.      The   defendants   stated 

'n)  Alexaridyer  \.  VawlerzfJi,  7  C.  P.  .530 ;  ante,  p.  248. 

(i;  46  L.  J.  a  B.  201 ;  2  Ci.  B.  D.  \V1. 

(c)  46  L.  J.  a  B.  561 ;  2  App.  Ca.  4,55. 

('/)  Athmor-.  V.  Cox,  6S  L.  .J.  a  B.  72  ;  [1899]  1  i-i.  B.  4.36. 
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that  it  was  the  only  declaration  they  were  in  a  position  to 
make,  but  the  plaintiffs  refused  to  accept  the  declaration. 
The  Court  held  that  the  stipulation  as  to  shipment  by 
sailer  or  sailers  between  the  specified  dates  was  a  condition 
precedent,  and  that  the  declaration  was  bad.  On  the  other 
hand,  in  Kidstoii  v.  Monccau  Iron  IVorks  Co.  («),  in  1902, 
where  the  defendants  agreed  to  deliver  to  the  plaintiffs  1,000 
tons  of  iron  on  terms  "Delivered  .  .  .  cost  and  freight 
"  Japan  direct  port,  specification  to  be  given  in  the  beginning 
"  of  May.  Time  of  shipping  May  and  June  from  Antwerp," 
it  was  held  that  the  stipulation  providing  for  the  specifica- 
tion to  be  given  "in  the  beginning  of  May"  was  not  a 
condition  precedent. 

The  word  "  month  "  means  a  lunar  month  in  legal  matters, 
but  in  commercial  matters  it  always  means  a  calendar  month, 
unless  the  context  shows  differently  (5).  In  Acts  of  Parlia- 
ment it  means  a  calendar  month,  unless  words  are  added 
showing  a  lunar  month  to  be  meant  (c).  Accordingly 
section  10  (2)  of  the  Sale  of  Goods  Act  provides  that  in  a 
contract  of  sale  "  month  "  means  i^rimd  facie  calendar  month. 
Where  the  contract  is  for  the  sale  of  goods  to  be  paid  for  in 
two  months,  the  time  must  be  calculated  exclusively  of  the  day 
on  which  the  contract  was  made,  so  that  the  buyer  may  have 
two  entire  calendar  months  in  which  to  make  payment  {d). 

As  to  Arrival  and  Delivery. 

Unless  there  are  express  terms  to  the  contrary,  if  the 
goods  perish  without  any  fault  on  the  part  of  the  seller,  he 
is  relieved  from  his  obligation  to  deliver  {e),  and  the  buyer's 

(a)  Kidston  v.  Monceau  Iron  Works  Co.,  7  Com.  Cas.  82. 

(i)  Per  Pollock,  C.  B.,  in  Hart  v.  Middleton,  in  1845,  2  Car.  &  Kir.  10. 

(c)  13  &  14  Vict.  c.  21,  s.  4. 

(d)  Webb  V.  Fairmaiier  (1838),  3  M.  &  W.  473. 

(e)  For  the  law  on  this  subject,  see  Pollock's  Principles  of  Contract — 
Impossible  Agreements :  and  Paradine  v.  Jane,  Aleyn.  26  ;  Taylor  v.  Caldwell, 
32  L.  J.  Q.  B.  164;  3  B.  &  S.  826;  Appleby  v.  Myers,  36  L.  J.  C.  P.  331; 
L.  n.  1  C.  P.  615 ;  2  0.  P.  661 ;  Bailey  v.  De  Crespigny,  38  L.  J.  Q.  B.  98  ; 
L.  E.  4  Q.  B.  18() ;  Anglo- Egyptian  Navigation  Co.  v.  Rennie,  44  L.  J.  C.  P. 
130;  L.  R  10  0.  P.  271 ;  Howell  v.  Coupland,  43  L.  J.  Q.  B.  201 ;  46  L.  J.  Q.  B. 
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obligation  still  remains  binding  on  him  to  pay  for  the  goods 
if  the  property  in  them  had  passed  to  him  at  the  time  when 
they  were  destroyed. 

This  subject  is  dealt  with  in  sections  6  and  7  of  the  Sale 
of  Groods  Act,  which  provide  : — • 

"  6.  "Where  there  is  a  contract  for  the  sale  of  specific 
"  goods,  and  the  goods  without  the  knowledge  of  the  seller 
"have  perished  at  the  time  when  the  contract  is  made,  the 
"  contract  is  void. 

"7.  Where  there  is  an  agreement  to  sell  specific  goods, 
"and  subsequently  the  goods,  without  any  fault  on  the  part 
"  of  the  seller  or  buyer,  perish  before  the  risk  passes  to  the 
"buyer,  the  agreement  is  thereby  avoided." 

The  latter  section  must  be  read  in  conjunction  with 
section  20 : — 

"20.  Unless  otherwise  agreed,  the  goods  remain  at  the 
"  seller's  risk  until  the  property  therein  is  transferred  to  the 
"buyer,  but  when  the  property  therein  is  transferred  to  the 
"buyer,  the  goods  are  at  the  buyer's  risk  whether  delivery 
"  has  been  made  or  not. 

"Provided  that  where  delivery  has  been  delayed  through 
"  the  fault  of  either  buyer  or  seller  the  goods  are  at  the  risk 
"  of  the  party  in  fault  as  regards  any  loss  which  might  not 
"  have  occurred  but  for  such  fault." 

In  the  following  cases  the  question  was  Avhether  the 
arrival  of  the  goods  was  a  condition  precedent. 

In  Boyd  v.  SiffJdn  (a),  at  Nisi  Prius  in  1809,  the  sold  note 
was  in  the  following  terms : — "  Sold  for  Mr.  H.  Sifikin  to 
"  Mr.  Boyd,  about  32  tons  more  or  less  of  Eiga  Ehine  hemp, 
"  on  arrival  per  Fanny  and  Almira.^'     The  vessel  arrived  with 


147;  L.  E.  9  Q.  B.  462;  1  Q.  B.  D.  258;  Hills  v.  Sughrue,  15  M.  &  W.  253; 
Robinson  v.  Davison,  40  L.  J.  Ex.  172;  L.  B.  6  Ex.  269;  Jackson  v.  Union 
Marine  Insurance  Co.,  42  L.  J.  C.  P.  284;  44  L.  J.  C.  P.  27;  L.  E.  8  0.  P. 
572;  Nickoll  v.  Ashion,  69  L.  J.  Q.  B.  640;  [1900]  2  Q.  B.  298;  70  L.  J. 
K.  B.  600;  [1901]  2  K.  B.  126;  and  the  Coronation  Cases:  Kreli  v.  Henry, 
[1903]  2  K.  B.  740;  Blaheley  v.  Muller  and  Hohson  v.  Pattenden  (1903),  88  L.  T. 
90;  Civil  Service  Co-operative  Society  v.  General  Steam  Navigation  Co.,  [1903]  2 
K.  B.  756;  Chandler  v.  Webster,  [1904]  1  K.  B.  493. 
(a)  Boyd  v.  Si  f kin,  2  Camp.  326. 
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uo  hemp  on  board.  The  buyer  brought  this  action  for  not 
delivering.  Lord  EUenborough  was  of  opinion  that  the 
words  "bought"  and  "sold"  in  the  notes  meant  contracted 
to  buy  and  sell  on  arrival  of  the  hemp,  not  of  the  ship,  and 
nonsuited  the  plaintiff. 

In  Idle  V.  Thornton  (a),  at  Nisi  Prius  in  1812,  the  contract 
was  for  200  casks  of  tallow  "  on  arrival :  "  "  if  it  should  not 
"  arrive  on  or  before  the  31st  of  December  next,  the  bargain 
"  to  be  void."  The  vessel,  with  the  tallow  on  board,  was 
wrecked  off  Montrose  in  November ;  the  greater  part  of  the 
tallow  was  saved,  and  might  have  been  forwarded  to  London 
by  the  31st  of  December,  but  the  defendants  sold  it  at  Leith. 
Lord  EUenborough  held  that  the  contract  was  conditional  on 
the  arrival  of  the  tallow  in  London  in  the  ordinary  course  of 
trade,  and  nonsuited  the  plaintiffs,  the  buyers. 

In  Alexander  v.  Gardner  {b),  in  1835,  the  contract  was  to 
pay  for  butter  by  a  bill  at  two  months  after  the  butter  was 
landed.  The  Court  held  that  this  term  was  introduced  to  fix 
a  date  for  payment,  and  not  to  make  the  landing  a  condition 
precedent. 

In  Lovatt  v.  Hamilton  (c),  in  1839,  the  seller  was  sued  for 
damages  for  not  delivering  43  tons  of  oil.  The  contract  was 
for  "  50  tons  of  palm  oil,  to  arrive  per  Mansfield.  In  case 
' '  of  non-arrival,  or  the  vessel's  not  having  so  much  in  after 
"  delivery  of  former  contracts,  this  contract  to  be  void."  Part 
of  the  Mansfield's  cargo  was  transhipped  to  the  Watt,  and 
when  the  Mansfield  arrived,  and  delivery  on  former  con- 
tracts had  been  made,  there  were  only  7  tons  left  for  the 
plaintiff.  The  Court  held  that  the  arrival  of  the  oil  in  the 
Mansfield  was  a  condition  precedent,  and  that  the  plaintiffs 
were  not  entitled  to  the  oil  transhipped  on  to  the  Watt. 
And  further,  that  the  contract  was  entire,  and  the  plaintiffs 
were  not  entitled  to  the  7  tons  which  did  arrive  by  the 
Mansfield. 


(a)  Idle  V.  Thornton,  3  Camp.  274. 

(6)  Alexander  v.  Gardner,  1  Bing.  N.  C.  677. 

(c)  Lovatt  V.  Hamilton,' 0  M.  &  W.  639. 
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Johnson  v.  Macdonald  {a),  in  1842,  was  an  action  against 
the  seller  for  not  delivering  soda  according  to  the  following 
contract: — "  100  tons  of  nitrate  of  soda,  at  18s.  per  cwt.,  to 
"arrive  ex  Daniel  Grant,  to  be  taken  from  the  quay."  The 
Daniel  Grant  arrived  without  any  soda  on  board.  The 
plaintilBfs  contended  that  there  was  a  warranty  that  the  goods 
should  arrive,  "but,"  said  Parke,  B.,  "the  words  'to  arrive' 
"  and  '  on  arrival '  meant  the  same  thing,  and  the  word  '  to  ' 
"  was  not  the  same  as  '  shall,' "  and  he  held  that  the  per- 
formance of  the  contract  was  conditional  on  a  double  event — 
the  arrival  of  the  vessel,  with  the  cargo  on  board  (6). 

In  Gorrissen  v.  Perrin{c),  in  1857,  the  action  was  for  not 
delivering  1,170  bales  of  gambler  stated  in  the  contract  to  be 
"  now  on  passage  from  Singapore,  and  expected  to  arrive  at 
"  London,  viz.,  per  Ravenscraig  805  bales,  per  Ladij  Agnes 
"  Duf  365  bales."  Both  ships  arrived  with  the  specified 
number  of  packages  on  board  consigned  to  the  defendants,  but 
these  packages  were  only  one-third  of  the  weight  of  packages 
of  gambler  known  in  the  trade  as  bales.  There  were  also  on 
board  a  ninnber  of  bales  sufficient  to  satisfy  the  contract  and 
of  full  weight,  but  not  consigned  to  the  defendants.  The 
plaintiff's  at  first  declined  to  accept  the  light  bales,  but  subse- 
quently did  accept  them,  and  brought  this  action  against  the 
sellers  on  two  counts,  first  for  breach  of  the  warranty  that 
bales  of  the  description  known  in  the  market  as  bales  were 
on  their  passage  from  Singapore,  and  second  for  breach  of 
contract  to  rhJiver  bales  of  the  description  commonly  known 
in  the  market  as  bales.  The  defence  was  that  the  duty 
to  deliver  depended  on  a  double  contingency,  viz.,  that  the 
stipulated  number  of  bales  should  arrive  and  should  come 
consigned  to  the  defendants.  The  case  was  decided  on 
the  first  count  and  in  favour  of  the  plaintiif,  the  Court 
being  of   opinion  that  the  statement  that  the  goods  were 


(a)  Johnson  v.  Macdonald,  12  L.  J.  Ex.  99;  9  M.  &  W.  601. 

(6)  For  meaning  of  "now  on  passage,  expected  to  arrive,"  see  Oorrissen  v. 
Perrh),  in  1857,  27  L.  J.  C.  P.  29 ;  2  C.  B.  N.  S.  681 ;  and  Fischel  v.  Scott,  in 
1854,  15  C.  B.  69. 

(c)  Gorrissen  v.  Perriii,  27  L.  J.  0.  P.  29 ;  2  0.  B.  N.  S.  681 ;  supra,  p.  236. 
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"noAv  on  passage  from  Singapore"  amounted  to  a  positive 
assurance    that    the    goods   were    then    on    their    passage ; 
although,     if     circumstances     had     subsequt'ntly    oecurrfd 
whereby  the  arrival  of  the  goods  had  been  prevented,  the 
defendants  might  have  been  protected  by  the  words  "  expected 
to  arrive."     The  second  count  thus  became  immaterial,  but 
C'ockburn,  C.  J.,  delivering  the  judgment  of  the  Court,  said: 
"  It  may  well  be,  that  if  a  man  takes  upon  himself  to  dispose 
"  of  goods  expected  to  arrive  by  a  certain  ship,  as  goods  over 
"  which  he  has  a  power  of  disposal,  and  the  goods  afterwards 
"  arrive  not  consigned  to  him,  he  shall  be  precluded  from 
"  saying,  that,  in  addition  to  the  contingency  of  their  arrival, 
"  there  was  implied  the  further  contingency  of  their  coming 
"  consigned  to  him.     He  has  dealt  with  them  as  his  own,  and 
*'  cannot  be  allowed  to  import  into  the  contract  a  new  condi- 
"  tion,  viz.,  that  the  goods  on  their  arrival  shall  prove  to  be  his." 
Tregelles   v.    jS'ewell  {a),   in    1862,  was    an   action  by  the 
buyer  against  the  seller  for  not  delivering  a  balance  of  20 
tons.     The   contract   was   for   the   sale  of    "  300   tons  Old 
"  Bridge  Eails,  at  61.  14s.  Qd.  per  ton,  delivered  at  Harburgh, 
"  cost,  freight,  and  insurance;  payment  by  net  cash  in  London, 
"  less  freight,  upon  handing  bill  of    lading  and    policy  of 
"  insurance."     The  defendant  shipped  the  20  tons  which  re- 
mained to  be  delivered  on  board  a  vessel  bound  for  Harburgh, 
and,  having  insured  the  iron,  handed  the  bill  of  lading  indorsed 
in  blank  together  with  the  policy  to  the  plaintiffs,  and  received 
payment  less  freight.     On  the  voyage  the  vessel  met  with  a 
storm  and  put  into  a  port  for  repairs,  where  the  iron  was 
seized  under  an  execution  on  a  bottomry  bond.     It  was  con- 
tended for  the  plaintiffs  that  this  was  a  contract  to  deliA'er 
the  iron  at  Harburgh,  but  the  Court  held,  and  the  judgment 
was  affirmed  on  appeal,  that  the  contract  was  not  to  delivt'r 
at  Harburgh,  but  that  the  iron  was  to  be  shipped  for  Har- 
burgh and  insured,  and  to  be  paid  for  at  the  rate  of  51.  lis.  GJ. 
per  ton,  which  was  to  include  cost,  insurance,  and  freight  to 
Harburgh. 

(a)  Tregelles  t.  Seiuell,  7  H.  &  N.  574. 
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In  the  case  of  The  Calcutta  and  Burmah  Steam  Navigation 
Co.  V.  De  Mattos  (a),  in  1863,  there  were  cross-actions,  in  one 
of  which  the  company  sought  to  recover  damages  from  De 
Mattos  for  not  delivering  coal,  and  to  recover  half  the  price 
paid  in  advance  for  the  coal  which  he  had  not  delivered  in 
consequence  of  loss  at  sea,  and  in  the  other  De  Mattos  sued 
for  the  unpaid  balance.     The  company,  wishing  to  have  coal 
supplied  to  them  at  Eangoon,  entered  by  letters  into  a  con- 
tract with  De  Mattos,  of  London,  to  supply  them  with  1,000 
tons  of  coal,  at  21.  5s.  a  ton,  delivered  over  the  ship's  side  at 
Eangoon ;  payment  to  be  made  in  cash,  one  half  on  handing 
over  the  bill  of  lading  and  policy  of  insurance  to  cover  the 
amount,  the  other  half  on  delivery  at  Eangoon.     De  Mattos 
chartered  the  Waban  and  put  on  board  1,166  tons,  on  whicli 
he  effected  an  insurance  for  1,400L,  and  handed  the  policy 
and  bills  of  lading  to  the  company.     The  bill  of  lading  made 
the  coal  to  be  deliverable  to  company  or  assigns.     The  invoice 
value  of  the  coal  was  2,623/.  10s.,  and  the  company  paid 
De  Mattos  one  half  of  this  sum,  viz.,  1,3111. 15s.  less  discount. 
The  Wahan  sailed,  and,  owing  to  bad  weather,  a  portion  of 
the  coal  had  to  be  thrown  overboard,  and  on  putting  into  the 
Mauritius  she  was  deemed  unseaworthy,  and  her  cargo  was 
discharged,  and  860  tons  of  the  coal  were  reshipped  on  board 
the  Alfred   Lamont.      When  the  Alfred  Lainont  arrived  at 
Eangoon  her  captain  claimed  45s.  a  ton  freight,  and  on  the 
company's  agent  refusing  to  pay  it,  the  coal  was  sold   by 
auction. 

The    chief    questions   were    whether   the    company   were, 
entitled  to  recover  back  the  sum  paid  by  them  to  De  Mattos, 
and  whether  De  Mattos  could  recover  from  the  company  the 
balance,  viz.,  1,311L  15s.,  of  the  invoice  value  of  the  coal. 

Blackburn,  J.,  in  delivering  (h)  his  judgment,  in  which 
Mellor,  J.,  concurred,  said  "  the  case  depended  on  what  was 
"  the  effect  of  the  contract  as  regards  the  property  in  the 
"  goods   and  the  right  to  the  price,  from  the  time  of  the 

(a)  Calcutta  and  Burmah  Steam  Navigation  Co.  v.  De  Mattos,  32  L.  J.  Q.  B. 
322;  33  L.J.  Q.  B.  214. 
(6)  32  L.  J.  Q.  B.  S28. 
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"Ihanding  over  the  shipping  documents,  and  paying  half  of  the 
"  invoice  value.     There  is  no  rule  of   law  to  prevent  the 
'•  parties  in  cases  like  the  present  from  making  whatever 
"  bargain  they  please.     If  they  use  words  in  the  contract 
"  showing  that  they  intend  that  the  goods  shall  be  shipped 
"  by  the  person  who  is  to  supply  them  on  the  terms  that 
"  when  shipped  they  shall  be  the  consignee's  property  and  at 
"  his  risk,  so  that  the  vendor  shall  be  paid  for  them  whether 
"  delivered  at  the  port  of  destination  or  not,  this  intention  is 
"  effectual.      Such   is    the    common   case    where   goods   are 
"  ordered  to  be  sent  by  a  carrier  to  a  port  of  destination. 
"  The  vendor's  duty  is  in  such  cases  at  an  end  when  he  has 
"  delivered  the  goods  to  the  carrier,  and  if  the  goods  perish 
"  in  the  carrier's  hands,  the  vendor  is  discharged,  and  the 
"purchaser  is  bound  to  pay  him  the  price.     See  Dunloi)  ^■ 
^' Lambert  (a).     If  the  parties  intend  that  the  vendor  shall 
"  not  merely  deliver  the  goods  but  also  undertake  that  they 
"  shall  actually  be  delivered  at  their  destination,  and  express 
"  such  intention,  this  also  is  effectual.     In  such  a  case,  if  the 
"  goods  perish  in  the  hands  of  the  carrier,  the  vendor  is  not 
"  only  not  entitled  to  the  price,  but  he  is  liable  for  whatever 
"  damage  may  have  been  sustained  by  the  purchaser  in  con- 
"  sequence  of  the  breach  of  the  vendor's  contract  to  deliver 
"at  the  place  of  destination.     See  Dunlop  v-  Lambert  {a) . 
"  But  the  parties  may  intend  an  intermediate  state  of  things; 
"  they  may  intend  that  the  vendor  shall  deliver  the  goods  to 
"  the  carrier,  and  that  when  he  has  done  so  he  shall  have 
"fulfilled  his  undertaking,  so  that  he  shall  not  be  liable  in 
"  damages  for  a  breach  of  contract,  if  the  goods  do  not  reach 
'  ■  their  destination,  and  yet  they  may  intend  that  the  whole 
"  or  part  of  the  price  shall  not  be  payable  unless  the  goods 
"  do  arrive.     They  may  bargain  that  the  property  shall  vest 
"  in  the  purchaser  as  owner  as  soon  as  the  goods  are  shipped, 
"  that  then  they  shall  be  both  sold  and  delivered,  and  yet 
"  that  the  price  (in  whole  or  in  part)  shall  be  payable  only 
"  on  the  contingency  of  the  goods  arriving,   just  as  they 

(a)  Dunlojp  v.  Lambert,  6  01.  &  Fin.  600. 
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might,  if  they  pleased,  contract  that  the  price  should  not 
be  payable  unless  a  particular  tree  fall,  but  without  any 
contract  on  the  vendor's  part  in  the  one  case  to  procure  the 
goods  to  arrive,  or  in  the  other  to  cause  the  tree  to  fall  .  .  . 
The  parties  in  the  present  case  have  not,  in  express  terms, 
declared  their  intention  as  to  the  time  when  the  property 
in  the  coals  was  to  be  transferred  from  De  Mattos,  who  was 
to  supply  the  coals,  to  the  company;  and  we  are  left  to  collect 
the  intention  from  the  various  stipulations  in  the  contract. 
It  is  clear  that  the  coals  are  to  be  shipped  in  this  country, 
on  board  a  vessel  to  be  engaged  by  De  Mattos,  to  be 
insured,  and  the  policy  of  insurance  and  the  bill  of  lading 
and  invoice  to  be  handed  over  to  the  company.  As  soon 
as  De  Mattos,  in  pursuance  of  these  stipulations,  gave  the 
company  the  policy  and  bill  of  lading,  he  irrevocably 
appropriated  to  this  contract  the  goods  which  were  thus 
shipped,  insured,  and  put  under  the  control  of  the  company. 
After  this  he  could  never  have  been  required,  nor  would  he 
have  had  the  right  to  ship  another  cargo  for  the  company, 
so  that  from  that  time,  that  which  had  originally  been  an 
agreement  to  supply  any  coals  answering  the  description 
became  an  agreement  relating  to  those  coals  only  just  as 
much  as  if  the  coals  had  been  specified  from  the  first."  .  .  . 
As  to  one-half  of  the  price,  the  balance,  as  it  is  called  in 
the  letters  forming  the  contract,  the  intention  that  it  should 
only  be  paid  '  on  completion  of  delivery  at  Eangoon,'  seems 
to  me  as  clearly  declared  as  words  could  possibly  declare 
it ;  and  consequently,  I  think,  as  to  that  half  of  the  price 
no  right  vested  in  De  Mattos,  unless  and  until  there  is  a 
complete  delivery  at  Rangoon.  But,  consistently  with  this, 
there  might  be  an  intention  that  there  should  be  a  complete 
vesting  of  the  property  in  the  goods  in  the  company,  and  a 
complete  vesting  of  the  right  to  the  half  of  the  price  in  De 
Mattos ;  so  as  in  effect  to  make  the  goods  be  at  the  risk  of 
the  company,  though  half  the  price  was  at  the  risk  of  De 
Mattos  :  so  that  the  goods  were  sold  angl  delivered,  though 
the  payment  of  half  the  price  was  contingent  on  the 
delivery.     And  this,  I  think,  is  the  true  legal  construction 
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"of  the  contract."  Blackbiirn  and  Mellor,  JJ.,  were  of 
opinion  that  the  company  were  not  entitled  to  recover  back 
any  money,  and  that  De  Mattos  was  not  entitled  to  the 
balance  of  the  price;  Cockbum,  C.  J.,  and  Wightman,  J., 
being  of  the  opposite  opinion.  On  appeal  to  the  Exchequer 
Chamber,  Erie,  C.  J.,  Martin,  B.,  WiUes,  J.,  Channell  and 
Pigott,  BB.,  came  to  the  same  conclusions  as  Blackburn  and 
Mellor,  JJ.  And  Williams,  J.,  concurred  in  the  views  of 
Cockburn,  C.  J.,  and  Wightman,  J.  On  the  question  whether 
De  Mattos  had  contracted  to  deliver  at  all  events  at  Eangoon, 
Blackbm-n,  J.,  considered  the  case  identical  with  that  of 
Tregelles  v.  Sewell  (a). 

In  Paynter  v.  James  {b],  in  1867,  the  agreement  was  that 
two-thirds  of  the  freight  should  be  paid  "  on  right  delivery 
of  the  cargo."  Held,  that  the  payment  of  the  freight  and 
the  delivery  of  the  cargo  were  intended  to  be  concurrent 
acts. 

Smith  V.  Myers  (c),  in  1870,  was  an  action  for  damages 
for  not  delivering  600  tons  of  nitrate  of  soda  under  very 
unusual  circumstances.  The  defendants  were  merchants  at 
Liverpool,  and  were  in  partnership  with  a  house  at  Val- 
paraiso. On  the  15th  of  July  the  Valparaiso  house,  in 
obedience  to  the  defendants'  instructions,  purchased  600  tons 
of  nitrate  of  soda,  and  on  the  following  day  chartered  a  ship 
named  the  Precursor  to  take  it  to  England.  They  advised 
the  defendants  of  the  purchase.  On  the  13th  of  August  an 
earthquake  destroyed  the  greater  portion  of  the  soda,  and 
some  time  afterwards  the  Valparaiso  house  cancelled  the 
charter  of  the  Precursor.  The  defendants,  on  the  receijjt 
of  the  advice  of  the  purchase  of  the  soda  by  the  Valparaiso 
house,  and  being  ignorant  of  its  loss,  through  their  brokers, 
sold  the  soda  to  the  plaintiffs.  The  material  parts  of  the 
sold  note  were,  "Liverpool,  Sept.  8,  1868.  Messrs.  William 
"  Smith  and  Co.     We  have  this  day  sold  to  you  on  account 

(a)  Tregelles  v.  Sewell,  7  H.  &  N.  574. 
(6)  Paynter  v.  James,  L.  E.  2  0.  P.  348. 

(c)  Smith  V.  Myers,  39  L.  J.  Q.  B.  210  ;  41  L.  J.  Q.  B.  91 ;  L.  E.  5  Q.  B.  429  ; 
L.  E.  7  Q.  B.  139. 
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"of  Messrs.  Myers,  Son  and  Co.   about  600  tons,  more  or 
"less,  being  the  entire  parcel  of  nitrate  of  soda  expected  to 
"arriveatport  of  call,  per  PrecM?-sor,  at  12*.  9d  per  cwt.  .  .  . 
"  Should  any  circumstance  or  accident  prevent  the  shipment 
"  of  the  nitrate,  or  should  the  vessel  be  lost,  this  contract  to 
"  be  void."     The  defendants  informed  the  Valparaiso  house 
of  the  sale,  and  the  Valparaiso  house,  being  in  doubt  whether 
the  defendants  might   not  still  be  liable   to  the  plaintiffs, 
purchased  another  600  tons  of  nitrate  of  soda;    and  again 
chartered  the  Precursor,  shipped  the  soda,  and  consigned  it 
to  the  defendants.     On  hearing  of  the  loss  of  the  600  tons 
first   purchased,    the   defendants   wrote    to    the    plaintiffs' 
brokers  saying  the  contract  was  void,  and  sold  the  second 
600   tons   to   other  parties.     The   plaintiffs   demanded   the 
second  600  tons.     But  it  was  held,  both  in  the  Queen's 
Bench  and  on  appeal  by  the  Exchequer  Chamber,  that  they 
were  not  so  entitled,  on  the  ground  that  the  goods  which 
arrived  were  not  those  which  were  contracted  for  as  expected 
to   arrive.      The   cargo    contracted  for   had  perished.     The 
contract  related  to  goods  which  were  to  arrive  by  a  par- 
ticular voyage,  which  voyage  was  never  made,  and  it  was  a 
mere  accident  that  goods  of  the  same  description  as  those 
contracted  for  should  have  come  consigned  to  the  defendants 
in  the  same  vessel  which  was  to  have  brought  those  goods. 

In  Nickoll  v.  Ashton  (a),  in  1900,  the  defendants,  by  a 
contract  made  in  October,  1899,  sold  to  the  plaintiffs  a  cargo 
of  cottonseed  to  be  shipped  per  steamship  Orlando,  at  certain 
ports  in  Egypt,  during  the  month  of  January,  1900,  and  to 
be  delivered  in  the  United  Kingdom ;  and  the  contract  further 
provided  that  in  case  of  prohibition  of  export,  blockade,  or 
hostilities  preventing  shipment,  the  contract  or  any  unfulfilled 
part  thereof  should  be  cancelled.  In  the  month  of  December, 
1899,  the  Orlando  stranded  through  perils  of  the  seas,  and 
was  so  badly  damaged  that  it  was  impossible  for  her  to 
arrive  at  the  ports  of  loading  under  the  contxact  in  time  to 

(a)  mckoll  V.  Athtoii,  69  L.  J.  Q.  B.  640 ;  [1900]  2  Q.  B.  298  ;  "70  L.  J.  K.  B. 
600  ;  [1901]  2  K  B.  126. 
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load  during  January,  1900.  The  plaintiffs  brought  their 
action  against  the  defendants  for  damages  for  failure  to  ship 
a  cargo  imder  the  contract,  but  it  was  held  by  A.  L.  Smith, 
M.  K,  and  Komer,  1j.  J.,  that  the  action  was  not  maintainable, 
as  the  contract  mustbe  construed  as  being  subject  to  the  implied 
condition  that  if  at  the  time  for  performance  the  Orlando 
should,  without  default  on  the  defendants'  part,  have  ceased 
to  be  fit  to  ship  the  cargo,  the  contract  should  be  treated  as 
at  an  end.  Vaughan  Williams,  L.  J.,  dissented  on  the 
ground  that  although  the  Orlando,  by  perils  of  the  seas, 
could  not  have  been  loaded  in  January,  there  was  nothing  to 
prevent  the  buyers  waiving  the  time  condition,  and  nothing 
in  the  facts  of  the  case  to  suggest  that  the  delay  for  repairs 
to  the  ship  would  have  been  so  long  as  to  put  an  end  to  the 
commercial  speculation ;  and  that,  therefore,  there  was  no 
impossibility  of  performance. 

In  many  contracts  the  delivery  of  the  goods  is  a  condition 
precedent  to  the  right  to  sue  for  the  price  ;  but  where  the 
buyer  dispenses  with  the  performance  of  the  condition,  or 
the  performance  becomes  an  impossibility,  the  right  arises  at 
once.  Of  such  contracts  Gort  v.  Ambergate  Ry.  Go.  {a)  and 
Taylor  v.  Galdivell  {b),  and  other  cases  of  their  class,  are  good 
examples. 

In  Neill  v.  Whitivorth  [c),  in  1865,  the  defendants,  the 
sellers,  contracted  to  sell  to  the  plaintiffs  "500  bales  of 
"cotton  at  ISjcZ.  per  lb.,  .  .  .  to  arrive  in  Liverpool  per 
"  ship  or  ships  from  Calcutta.  .  .  .  The  cotton  to  be  taken 
"from  the  quay,  &c."  The  cotton  was  landed  on  the  quay, 
and  placed  in  a  warehouse ;  and  on  a  subsequent  day  the 
defendants  offered  to  deliver  the  cotton  from  the  warehouse 
at  quay  weights  free  of  warehouse  charge,  or  to  carry  it 
back  to  the  quay  and  deliver  it  there,  but  the  plaintiffs 
declined  to  accept  it,  on  the  ground  that  it  should  have  been 
delivered  at  the  time  and  place  contracted  for,  viz.,  on  arrival 
from  the  quay.     The  Court,  however,  held  that  the  words 

(a)  Cort  V.  Ambergate  Ry.  Co.,  20  L.  J.  Q.  B.  460  ;  17  Q.  B.  127. 

(6)  Tmjlor  \.  Caldwell,  32  L.  J.  Q.  B.  164;  3  B.  &  S.  826. 

(c)  Neill  V.  Whitworth,  34  L.  J.  0.  P.  155 ;  18  0.  B.  N.  S.  435. 
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"  to  be  taken  from  the  quay  "  were  uot  a  condition  precedent, 
but  were  an  independent  stipulation  introduced  solely  for  the 
benefit  of  the  sellers,  to  enable  them  to  call  upon  the  buyers 
to  take  the  cotton  from  the  quay  in  order  to  save  expense  (a). 

The  following  are  Examples  of  other  Forms  of  Conditions 

Precedent. 

Tamvaco   v.    Lucas  (b),  in   1861,   was  an  action  for    not 
accepting  a  cargo  of  wheat  which  the  plaintiffs  had  con- 
tracted through  the  defendants,  who  acted   as    brokers    del 
credere,  to  sell  to  Dart,  who  became  insolvent.      The  contract 
was  for  a  cargo  of  about  2,000  qrs.  of  wheat  at  50s.  f.o.b. 
at  Taganrog,  including  freight  and  insurance  to  a  safe  port 
in  the  United  Kingdom,  "  payment,  cash  in  London  in  ex- 
"  change  for  shipping  documents."     The  plaintiffs  tendered 
a  bill  of  lading  for  1,850^*0  qrs.,  a  provisional  invoice  for  the 
same  quantity,  a  policy  of  insurance  for  3,600/.,   and  the 
charter-party.       The   defendants   refused   them,   contending 
that  the  policy  did  not  cover  the  whole  of  the  buyer's  risks, 
as  appeared  from  the  provisional  invoice  and  bill  of  lading  ; 
in  other  words,  that  it  should  have  covered  1,850^^  qrs.  at 
50s.  =  4,626Z.       The    freight    to    be    paid    amounted    to 
1,001Z.  10s.     The  Court  held  that,  inasmuch  as  freight  would 
not  have  to  be  paid  unless  the  cargo  arrived,  it  was  not 
necessary  that   the  policy  should  cover   the   freight ;    and 
thus  the  sum  uncovered  amounted  to  24Z.    10s.  only;    and 
that  the  meaning  of   the  contract  was  not  that  the  policy 
was   to  be  calculated  at   50s.,  so  as  to  cover  the  buyer's 
interest,  but  should  be  for  such  an  amount  as  an  ordinary 
shipper  would  have  effected  for  protecting  his  interest  in  the 
port  of  dispatch.     The  Court  refused  to  disturb  the  verdict 
which  the  plaintiff  had  obtained,  and  was  affirmed  in  the 
Exchequer  Chamber. 

In  Sanders  v.  McLean{c),  in  1883,  the  seller  brought  an 

(a)  For  rules  as  to  place  of  delivery,  &c.,  see  Sale  of  Goods  Act,  s.  29. 
[h)  Tamvaco  v.  Lucas,  30  L.  J.  Q.  B.  234  ;    1  B.  &  S.  185  ;    31  L.  J.  Q.  B.  296  ; 
3  B.  &  S.  89. 

(c)  SanderB  v.  McLean,  52  L.  J.  Q.  B.  481 ;  11  Q.  B.  D.  327. 
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action  against  the  buyer  for  refusing  to  accept  iron  for 
which  the  buyer  had  contracted  to  pay  in  London  in  cash  in 
exchange  for  bills  of  lading  and  policies  of  insurance.  The 
bill  of  lading  was  in  three  parts.  The  seller  tendered  two  of 
them,  the  third  being  in  the  shipper's  hands  in  St.  Peters- 
burgh.  The  buyer  refused  to  accept,  and  the  seller,  having 
procured  the  third  part,  tendered  all  three,  but  at  this  time 
the  ship  on  board  of  which  the  iron  was  shipped  was  so  far 
on  her  voyage  to  Philadelphia,  the  place  of  delivery,  that  she 
would  in  all  probability  arrive  there  before  the  bills  of  lading, 
and  warehouse  expenses  would  necessarily  be  incurred.  The 
buyer  again  declined  to  accept.  The  Court  of  Appeal  held 
that  the  first  tender  was  good,  and  that  was  sufficient  for  the 
case,  but  Brett,  M.  E.,  was  of  opinion  that  the  second  tender 
also  was  good. 

In  Bianchi  v.  Nash  (a),  in  1836,  the  plaintiff  agreed  to  let 
the  defendant  a  musical  box  on  condition  that  if  it  were 
damaged  while  in  his  possession  he  should  have  it  and  pay  an 
agreed  sum  for  it.  It  was  damaged,  and  the  plaintiff  recovered 
the  price  in  an  action  for  goods  sold  and  delivered. 

In  some  cases  compliance  with  the  provisions  of  a 
statute  may  be  a  condition  precedent  to  the  right  to  recover 
the  price* of  goods  sold,  but  this  is  not  the  case  where  the 
object  of  the  statute  is  to  enforce  a  penalty  on  the  seller 
where  he  enters  into  a  contract  without  compliance,  and  not 
to  make  the  contract  void ;  as  in  Smith  v.  Mawhood  [h),  in 
1845,  where  tobacco  had  been  sold  and  the  sellers  had 
omitted  to  take  out  a  licence  or  to  paint  their  names  on  the 
premises  pursuant  to  6  Geo.  4,  c.  81. 


(a)  Bianchi  v.  Nash,  1  M.  &  W.  545. 

(6)  Smith  V.  Mawhood,  15  L.  J.  149  ;  14  M.  &  "W.  452  ;  and  Oimdell  v.  Dawson, 
in  1847,  17  L.  J.  0.  P.  311  ;  4  C.  B.  376.  See  also  38  &  39  Vict.  c.  63,  which 
enacts  that  no  person  shall  sell  to  the  prejudice  of  the  purchaser  any  article  of 
food  or  any  drug  which  is  not  of  the  nature,  substance,  and  quality  of  the  article 
demanded  by  such  purchaser  :  Knight  v.  Bowers,  14  Q.  B.  I>.  845. 
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Weighing  necessary  to  pass  property  where  goods  sold  by 
weight.  Ross  v.  Hannan,  19  S.  C.  E.  227,  affirms  the  prin 
ciple  tiiat  where  goods  are  sold  by  weight  the  weighing  is  a 
condition  precedent  to  the  passing  of  the  property.  The 
facts  are  not  clearly  stated  in  the  report.  Patterson,  J.,  was 
doubtful  whether,  independently  of  the  difficulty  just  men- 
tioned, there  had  been  any  clear  validation  of  the  contract 
under  the  Statute  of  Frauds,  as  the  property  remained  in 
the  vendor's  possession  undelivered.  There  had  been  prob- 
ably sufficient  acts  done  to  show  an  acceptance.  The  case 
turned  partly  on  the  obligation  of  the  seller  in  possession 
to  take  care  of  the  goods,  the  law  of  Quebec  being  thus 
stated  by  Taschereau,  J. :  "  The  vendor  who  agrees  to  re- 
' '  tain  possession  of  moveable  goods  till  the  vendee  is  ready 
"  to  take  them  is  a  depositary,  and  as  such  is  bound  to 
"  apply  in  keeping  of  the  thing  the  care  of  a  prudent 
"  administrator." 

Specific  goods.    Property  passes  although  purchaser  may 
intended  to  check  weights  or  measurements.     The  general 
principle  that  property  in  specific  ascertained  goods  ready 
to  be  delivered  passes  to  the  purchaser  unless  something  is 
to  be  done  by  the  seller  or  by  the  seller  and  buyer  jointly  to 
ascertain  the  price  by  weighing,  measuring  or  testing,  is 
recognized  in  all  the  well-decided  Canadian  cases.    In  Gil- 
mour  V.  Supple,  11  Moore,  P.  C.  551  (1858),  which  went  to 
the  Privy  Council,  the  subject  of  sale  was  a  raft  of  logs 
which  had  been  measured  by  an  officer  appointed  under  a 
Canadian  Act,  by  whom    a  specification    was    made  out, 
showing  the  contents  of  each  log  and  making  a  total  of 
71,443  feet,  which  was  regarded  as  important,  because  the 
specification  was  given  to  the  purchaser  before  the  contract 
was  made,  and  he  knew  from  it  what  quantity  the  seller 
would  charge  him  for,  although  in  the  written  memorandum 
of  sale  the  quantity  was  merely  defined  as  aibout  71,000 
feet.    The  purchaser  retained  the  specification  and  sent  it 
over  to  the  place  where  he  had  booms  for  receiving  the 
logs.    It  was  proved  that  it  was  usual  for  purchasers,  some- 
times before  and  sometimes  after  the  logs  were  placed 
within  the  booms,  to  check  over  the  logs  received  with  the 
specifications  and  see  that  they  corresponded  therewith. 
But  there  was  no  evidence  of  its  being  usual  to  measure  the 
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contents  of  each  log.    It  was  also  proved  that  delivery  at 
a  boom  meant  delivery  outside  of  the  boom.    The  logs  in 
this  case  were,  under  the  contract,  to  be  delivered  at  the 
boom,  and  were  accordingly  towed  down  the  river  by  steam- 
boat and  fastened  outside  of  the  boom,  of  which  notice  was 
given  to  the  purchaser '§  servants,  who,  in  fact,  assisted  in 
fastening  the  raft  to  the  boom,  but  there  was  conflicting 
evidence  as  to  whether  possession  had  been  given  up  by 
the  vendor's  servants  and  taken  by  those  of  the  purchaser. 
In  the  night  a  storm  arose  and  the  logs  were  lost.     The 
question  was  who  should  bear  the  loss.    Sir  Creswell  Ores- 
well,  speaking  for  the  Judicial  Committee,  was  struck  by 
'  the  ingenuity  with  which  sellers  have  contended  that  the 
'  property  in  goods  contracted  for  had  or  had  not  become 
'  vested  in  the  buyers,  according  as  it  suited  their  interest, 
'  and  buyers  or  their  representatives  have,  w-ith  equal  in- 
'  genuity,  endeavored  to  show  that  'they  had  or  had  not 
'  acquired  the  property  in  that  for  which  they  had  con- 
'  tracted;  and  judges    have    not    unnaturally    appeared 
'  anxious  to  find  reasons  for  giving    a    judgment  which 
'  seemed  to  them  most  consistent  with  natural  justice." 
The  law  of  England  is  then  stated  as  in  the  text,  that  the 
property  in  specific  ascertained  goods  immediately  vests 
in  the  buyer,  and  a  right  to  the  price  in  the  seller,  unless 
it  can  be  shown  that  such  was  not  the  intention  of  the 
parties.       The  determining    circumstance    in    the    present 
case  was  that  there  was  nothing  from  which  it  could  be 
inferred  that  the  seller  was  to  make  any  further  measure- 
ment of  the  raft  in  order  to  ascertain  the  price,  which  could 
be  computed  from  the  measurement  already  made.    "  The 
buyer  might,  for  his  own  satisfaction,  as  was  said  in 
SwanwicJc  v.  Sothern,  9  Ad.  &  Ell.  895,  measure  it  when 
delivered,  but  the  seller  had  no  such  privilege  or  duty; 
.     .    moreover,  in  this  case  the  evidence  showed  that, 
according  to  the  usage  of  trade,  neither  party  would  have 
measured  the  timber  at  the  place  of  delivery  so  as  to 
ascertain  the  amount  to  be  paid  for  it.    If  the  buyer  had 
compared  the  logs  delivered  with  the  specification,  still 
that  document  would  have  been  referred  to  for  the  pur- 
pose of  ascertaining  the  contents.    There  was  therefore 
nothing  more  to  be  done  by  the  seller  on  his  own  behalf ; 
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"  he  had  ascertained  the  actual  price  of  the  raft  by  the 
"  measurement  previously  made;  nor  was  there  anything 
"  to  be  done  by  him  for  the  buyer;  the  seller  had,  accord- 
' '  ing  to  his  contract,  conveyed  the  raft  to  Indian  Cove,  and, 
"  according  to  the  finding  of  the  jury,  had  delivered  it 
"  there.  Nor  was  there  anything  to  be  done  in  which  they 
"  both  were  to  concur,  as  in  Simvions  v.  Swift,  5  B.  &  C. 
"  857;  the  case  therefore  depends  upon  the  effect  of  a 
' '  contract  for  the  sale  of  certain  ascertained  goods,  without 
"  anything  to  limit  or  control  its  legal  operation.  By  such 
"  a  contract  the  property  was  changed,  and  the  loss  must 
"  fall  on  the  buyer." 

The  same  question  arose  in  Lockhart  et  al.  v.  Pannell,  22 
U.  C.  C.  P.  597  (1873),  -in  which  the  subject  of  sale  was  a 
stock  of  goods,  as  shown  by  the  stock  book,  and  which  were 
sold  for  the  sum  of  $7,695.24,  of  wiiich  the  purchaser  paid 
in  cash  $2,782,  taking  a  receipt,  on  which  was  endorsed  a 
memorandum  that  the  balance  was  to  be  paid  in  notes  at 
three,  six  and  nine  months,  and  the  purchaser  was  to  go 
to  IngersoU,  where  the  goods  were,  next  morning,  and  take 
possession.  On  the  day  of  the  sale  the  purchaser  got  pos- 
session of  the  key,  and  on  the  following  day  took  possession, 
and  while  he  was  engaged  in  packing  up  the  goods  with  a 
view  to  their  removal  they  were  destroyed  by  fire.  The 
case  ds  too  plain  as  to  the  point  now  under  consideration 
to  be  questioned.  Hagarty,  C.J.,  said  that,  even  if  tie 
goods  were  to  be  checked  with  the  stock-book  as  a  necessary 
preliminary  to  ascertain  the  amount  for  which  the  notes 
were  to  be  given,  and  though  the  purchaser  declined  to  be 
bound  by  the  quantities  in  the  stock-book,  he  saw  no  reason 
why  the  property  should  not  have  passed,  if  it  were  the 
intention  of  the  parties  that  it  should  pass.  In  this  case 
the  learned  Chief  Justice  quotes  a  dictum  of  Cockburn,  C.J., 
in  Martineau  v.  Kitching,  L.  R.  7  Q.  B.  436  (1872),  which 
is  eminently  reasonable,  and  may  one  day  be  the  law,  but 
which  goes  a  little  beyond  any  of  the  decided  cases.  He 
says :  "I  agree  to  sell  a  man  a  specific  thing,  say  a  stack 
"  of  hay  or  a  stack  of  corn.  I  agree  to  sell  him  that  specific 
"  thing,  and  he  agrees  to  buy  it;  the  price  undoubtedly 
' '  remains  an  element  of  the  contract ;  but  we  agree,  instead 
"  of  fixing  upon  a  precise  sum,  that  the  sum  shiall  be  as'cer- 
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' '  tained  by  a  subsequent  measurement.  What  is  there  to 
"  prevent  the  parties  from  agreeing  that  the  property 
' '  should  pass  from  one  to  the  other,  although  the  price  is 
"  afterwards  to  be  ascertained  by  admeasurement.  I  take 
' '  it  that  is  the  broad  substantial  distinction.  If,  with  a  view 
' '  to  the  appropriation  of  the  thing,  the  measurement  is  to 
"  be  made,  as  well  as  the  price  ascertained,  the  passing  of 
"  the  property  being  a  question  of  intention  between  the 
' '  parties,  it  did  not  pass  because  the  parties  did  not  intend 
"  it  to  pass."  The  context  shows  that  Cockburn,  C.J.,  is 
speaking  not  of  an  express  agreement,  as  to  which  there 
could  never  be  any  question,  but  of  the  agreement  to  be 
inferred  from  the  fact  of  the  goods  being  specific;  and  in 
that  sense  the  cases  have  never  gone  to  the  full  extent  of 
his  dictum,  though  there  has  been  a  somewhat  steady 
development  in  that  direction,  so  far  as  regards  the  neces- 
sity for  weighing  or  measuring  as  a  condition  to  the  passinti; 
of  the  property. 

Price  agreed  upon  necessary  in  goods  bargained  and  sold. 
This  was  decided  in  Upper  Canada  in  1846,  in  Elvidge  v. 
Richardson,  3  U.C.Q.B.  149,  in  which  it  was  'held  that  the 
count  should  have  been  for  not  accepting  the  goods.  The 
matter  has  become  of  comparative  unimportance  under  the 
present  system  of  pleading  and  with  the  present  liberality 
in  allowing  amendments.  The  same  remark  applies  to  the 
case  of  Lane  v.  Melville,  3  O.S.  124,  where  goods  were 
ordered  to  be  made  by  plaintiff  in  England  and  on  arrival 
here  went  into  the  hands  of  the  plaintiff's  agent,  who  did 
not  tender  them  or  leave  them  wHh  the  defendant,  and  the 
plaintiff  sued  for  goods  sold  and  delivered.  It  was  held  that 
the  action  should  be  for  refusing  to  accept  the  goods,  but  it 
was  treated  as  an  open  question  whether  he  could  not  have 
sued  for  goods  sold.  That  would,  of  course,  depend  upon 
whether  the  property  had  passed,  which  question  could  not 
arise,  as  the  action  was  for  goods  sold  and  delivered  and 
they  had  not  been  delivered. 

In  Sheriff  v.  McCoy,  27  U.C.,  Q.B.  597,  to  an  action  on  the 
common  counts  for  goods  sold,  the  defendant  pleaded  that 
at  the  time  of  the  sale  the  plaintiff  agreed  to  accept  in  pay- 
ment two  promissory  notes  made  by  one  Merrit.  Defendant 
replied  that  he  was  induced  to  receive  these  notes  by  fraud. 
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of  whioh  he  gave  the  particulars,  being  fraudulent  represen- 
tations respecting  the  notes.  The  facts  as  stated  in  the 
particulars  being  admitted  by  defendant's  counsel,  it  was 
held  that  the  plaintiff  could  not  recover,  for,  there  being  an 
express  contract,  the  defendant's  fraud  could  not  create  an 
implied  one,  though  it  would  entitle  the  plaintiff  to  recover 
back  the  goods  or  maintain  a  special  action  for  the  deceit. 

In  Auger  v.  Thompson,  3  0.  A.  E.  19,  the  defendant  gave 
the  note  of  a  third  party  for  a  buggy.  The  note  was  not  paid 
upon  maturity,  whereupon  the  plaintiff  sued  the  defendant 
on  the  common  counts  for  the  price,  alleging  that  he  had 
induced  him  to  take  the  note  by  fraudulent  representations. 
It  was  held  that,  there  being  an  express  contract  to  take  the 
note  for  the  buggy,  no  agreement  to  pay  any  money  could 
be  implied  by  reason  of  the  alleged  fraud.  The  transaction 
was  held  to  be  one  of  barter,  not  of  sale  for  a  money  price. 

The  case  is  distinguished  from. one  where  the  purchaser 
at  a  money  price  induces  the  vendor  to  accept  a  worthless 
note  as  payment  of  that  price.  ' '  In  the  case  we  are  consid- 
' '  ering  the  defendant  did  not  agree  to  purchase  the  buggy 
"  at  a  certain  price  and  then  induce  the  plaintiff  to  accept 
* '  the  note  as  payment. ' ' 

The  previous  case  of  Sheriff  v.  McCoy  is  also  treated  as 
not  being  a  sale,  Mr.  Justice  "Wilson  being  quoted  to  the 
following  effect:  "  The  plaintiff  is  attempting  to  make  a 
"  contract  for  a  sale  of  goods  when  no  such  sale  was  ever 
"  made  in  fact,  or  in  law,  and  when  the  defendant  never 
"  promised  to  pay  cash.  He  is  not  without  remedy,  for  he 
' '  may  sue  for  the  fraud  in  an  action  on  the  case  or  in  trover 
"  for  the  goods  parted  with." 

In  both  these  cases  the  note  taken  in  payment  was  the 
note  of  a  third  person.  If  the  note  had  been  given  by  the 
purchaser  in  payment  of  the  goods,  doubtless  the  action  for 
goods  sold  would  lie  after  the  maturity  of  the  note  and  its 
dishonour,  and  the  fact  that  the  plaintiff  was  induced  by 
fraud  to  accept  the  note  would  not  prevent  the  plaintiff 
from  recovering  for  the  goods  sold. 

Property  may  vest  in  purchaser  before  completion  or 
readiness  to  be  delivered.  Where  it  is  expressly  agreed 
between  the  parties  that  the  property  is  to  vest  in  the  pur- 
chaser at  any  particular  stage  in  the  course  of  its  prepara- 
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tion,  the  agreement  governs,  and,  as  stated  in  tiie  text,  tlio 
effect  of  the  eases  is  that  where  the  price  is  to  be  paid 
accordingly  as  the  work  progresses  from  stage  to  stage, 
the  general  property  vests  upon  payment  of  one  of  the 
instalments. 

Canadian  cases  have  occurred  of  this  kind,  both  under 
express  agreements  for  the  vesting  of  the  property,  and 
under  the  agreement  inferred  from  the  terms  of  payment. 
The  case  of  the  Bank  of  Upper  Canada  v.  Killaly,  21  U.  C, 
Q.  B.  9  (1861),  was  of  the  latter  class.  One  Pierson  had 
agreed  to  build  for  the  Grand  Trunk  Eailway  Company  one 
hundred  freigiht  cars  according  to  a  pattern  car  and  speci- 
fications, the  company  paying  for  each  car  $825 ;  payments 
to  be  made  monthly  by  the  company  on  the  estimate  made 
by  a  person  appointed  by  the  company  on  materials  fur- 
nished and  work  done,  "  payments  to  be  made  to  the 
"  satisfaction  of  the  Bank  of  Upper  Canada,  who  are  to 
' '  act  as  receivers. ' '  All  but  sixteen  cars  had  been  delivered, 
and  these  sixteen  had  been  approved  of,  and  were  to  be 
sent  to  the  Suspension  Bridge  to  wait  for  the  springs, 
which  the  company  were  to  furnish.  The  transaction 
between  the  company  and  the  bank  is  not  material  to  the 
present  purpose.  It  was  held  that  by  the  agreement  be- 
tween Pierson  and  the  company  the  cars  vested  in  the 
company  before  delivery  and  could  not  be  seized  under 
execution  against  Pierson.  The  case  was  held  to  resemble 
the  early  case  of  Wood  v.  Bell  et  al.,  5  E.  &  B.  772,  in  which 
a  ship  was  to  be  constructed,  to  be  paid  for  in  instalments 
dependent  upon  the  successive  stages  reached  in  the  con- 
struction. McLean,  J.,  speaks  of  a  lien  in  favor  of  the  Grand 
Trunk  Railway  Company,  but  Burns,  J.,  discussed  it  as  a 
question  whether  the  property  vested  in  the  Grand  Trunk 
Company  before  the  final  delivery,  dependent  upon  the 
intention  of  the  parties,  and  held  that  the  company  had  a 
vested  right  of  property  in  the  cars,  which  they  could  and 
did  transfer  to  the  plaintiff  bank. 

In  Burnett  et  al.  v.  McBean,  16  U.  C.  Q.  B.  466  (1858),  th? 
contract  was  to  make  bricks  for  the  plaintiffs,  who  were  to 
find  the  wood  "  to  burn  the  kilns,"  and  did  find  it  to  tihe 
amount  of  several  hundred  pounds.  They  were  to  deduct 
the  cost  of  the  wood  from  the  price  they  were  to  pay  for 
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the  bricks,  which  was  fixed  at  a  certain  price  per  thousand. 
The  trial  judge  left  the  case  to  the  jury  with  a  direction 
that  if  the  bricks  were  made  upon  the  understanding  that 
they  were  to  be  manufactured  for  the  plaintiffs,  and  were 
to  be  theirs  as  they  were  made,  without  any  delivery  being 
necessary,  the  plaintiffs  should  recover  in  an  action  against 
the  defendant,  who  claimed  them  under  an  assignment  from 
the  manufacturer.  There  was  proof  that  the  manufacturer, 
when  applied  to  by  parties  who  wished  to  buy  some  of  the 
bricks,  had  referred  them  to  the  plaintiffs  as  the  owners. 
No  very  great  striess  is  laid  upon  this  circumstance,  but  it 
would  not  be  absolutely  safe  to  read  the  case  as  a  decision 
that  the  mere  fact  of  the  plaintiff  agreeing  to  find  the  wood 
and  deduct  the  cost  from  the  price  of  the  bricks  would  be 
enough  to  warrant  the  trial  judge  in  leaving  it  to  the  jury 
to  find  that  the  intention  was  to  pass  the  property  in  the 
bricks  as  manufactured.  Probably,  however,  that  was  the 
view  held  by  the  court. 

In  Kelsey  v.  Rogers  et  al,  32  U.  C.  C.  P.  624  (1882),  the 
plaintiff  entered  into  an  agreement  with  one  McDonald,  by 
which  the  latter  agreed  "  to  furnish  to  the  joint  account  " 
12,000  to  15,000  staves  of    different    kinds    at    stipulated 
prices,  "  at  which  prices  the  parties  agree  to  make  it  a  joint 
"  account  transaction,  share  and  share  alike  in  gain  or 
' '  loss, ' '  Kelsey  to  furnish  some  competent  man  to  cull  and 
mark  the  staves  and  to  make  reasonable  advances  from 
time  to  time,  as  the  progress  of  the  work  shall  warrant,  the 
expenses  of  such  culler,  as  also  interest  on  the  money  ad- 
vanced, to  be  charged  to  the  joint  account,  "  said  staves  to 
"  be  considered  at  all  times,  whether  marked  or  not,  the 
"  property  of  said  Kelsey    as    security    for    advances." 
McDonald  proceeded  to  purchase  timber  to  make  the  staves, 
and  got  timber  from  three  persons  therefor  with  the  money 
supplied  by  Kelsey.     It  was  held  that  tihe  staves  became 
the  property  of  the  plaintiff  as  soon  as  made,  and  never 
were  the    property    of    McDonald.     The  written  contract 
between  the  parties  also  provided  that  the  staves  should  be 
considered  at  all  times,  w'hether  marked  or  not,  the  property 
of  said  Kelsey,  as  security  for  advances.    "  On  this  I  con- 
"  sider  and  hold  that  as  each  stave  was  made  and  became 
"  a  stave,  it  also  became  and  was  Kelsey 's  property,  and 
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"  that  as  McDonald  never  was  its  owner,  the  bills  of  sale 
"  have  nothing  to  do  with  it."  This  decision  of  Hagarty, 
C.J.,  was  sustained  on  appeal  by  the  Common  Pleas 
Division. 

To  be  returned  or  paid  for.  Action  for  goods  sold.  Where 
the  defendant  signed  a  memorandum  that  t}\e  goods  were 
to  be  returned,  or  paid  for,  an  action  for  goods  sold  and 
delivered  was  sustained.  "  The  goods  having  been  before 
"  in  the  possession  of  Clarkson,  the  defendant,  whether  on 
''  commission  or  otherwise,  can  make  no  difference;  for  all 
' '  that  appears  they  were  in  his  possession  when  he  gave  this 
"  memorandum,  which  fairly  imports  that  he  was  to  hold 
"  them  as  a  purchaser  and  pay  for  them  like  any  other 
"  purchaser  unless  he  should  return  them  in  a  reasonable 
"  time,  or  at  least,  upon  request."  The  goods  had  been  de- 
manded and  it  was  held  that  not  having  been  returned  they 
could  be  sued  for  as  goods  sold  and  delivered.  Harvey  v. 
Clarkson,  6  U.  C.  Q.  B.  27. 

Duty  of  a  vendor  to  deliver  and  agreement  to  insure  do 
not  prevent  passing  of  property  meantime.  In  Bank  of 
Montreal  v.  McWhirter,  17  U.  C.  C.  P.  506  (1867),  the  sale 
was  of  a  specific  lot  of  cheese,  being  all  the  cheese  in  the 
vendor's  curing  house,  to  which,  however,  he  was  to  add 
twenty-four  cheeses,  to  be  made,  to  bring  the  number  up  to 
six  hundred.  The  cheese  was  sold  at  so  much  per  pound, 
and  had  not  been  weighed  at  the  time  the  bargain  was  made 
on  13th  September.  By  a  memorandum  of  that  date,  the 
vendor  agreed  to  keep  the  cheese  insured  until  wanted. 
Subsequently  two  warehouse  receipts  were  given  to  the 
purchaser,  specifying  the  weight  of  the  cheese.  It  was 
held  that  even  if  the  property  did  not  pass  by  the  contract, 
because  of  the  weight  not  being  ascertained,  that  objection 
was  removed  when  the  warehouse  receipt  was  given,  which 
specified  the  weight.  As  to  the  delivery  of  the  cheese  and 
the  stipulation  respecting  insurance,  A.  Wilson,  J.,  said: 
"  No  doubt  the  general  construction  of  such  transactions 
' '  as  the  present  one  is  that  a  sale  has  been  made,  and  that 
"  the  property  has  passed,  although  the  possession  is  to 
"  remain  for  a  time  with  the  vendor,  and  there  is  no  insup- 
"  erable  rule  of  law  which  prevents  such  an  operation,  if 
"  such  were  the  intention  of  the  parties,  although  the  seller 
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"  had  still  something  to  do  upon  or  in  respect  of  the 
"  property.  The  obligation  or  duty  upon  the  vendor,  to 
"  deliver  the  cheese  at  the  railway  station  several  miles 
' '  off,  did  not  necessarily  prevent  a  transfer  of  the  property 
' '  from  taking  place  by  the  effect  of  the  bargain,  more  than 
"  the  engagement  by  the  vendor  that  he  would  keep  the 
"  cheese  insured  until  Kains  wanted  it,  would  prevent  its 
"  passing." 

Property  reserved  in  vendor  by  express  agreement.  A 
number  of  cases  occur  in  the  Canadian  reports,  in  which  it 
was  specially  agreed  between  the  parties  that  the  property 
should  remain  in  the  vendor  until  the  performance  of  certain 
conditions.  The  rules  for  determining  whether  the  property 
passes  or  not  are  merely  rules  for  discovering  the  intention 
of  the  parties,  and  where  this  is  expressed  nothing  further 
is  required.  It  only  remains  to  interpret  the  agreement 
correctly.  The  questions  that  arise  upon  such  agreements 
relate  mainly  to  the  operation  of  the  staitutes  for  the  pro- 
tection of  persons  dealing  with  the  property  as  if  the  goods 
were  those  of  the  persons  in  possession.  It  does  not  seem 
profitable  to  give  the  details  of  the  various  cases  in  which 
agreements  of  this  nature  have  been  interpreted.  They 
establish  no  general  principles,  and  the  decision  in  every 
case  turns  upon  the  wording  of  the  several  agreements. 

A  condition  suspending  the  passing  of  property  till  price 
paid  is  valid.  It  would  hardly  have  been  supposed  that 
authority  was  necessary  to  establish  this  proposition,  btit 
the  point  was  actually  raised  in  La  Banque  d'  Hochelaga  v. 
The  Waterous  Engine  Works  Co.,  27  S.C.E.,  406,  and  the 
Chief  Justice,  Sir  Henry  Strong,  devotes  a  page  of  the 
reports  to  a  presentation  of  the  authorities,  citing  a  judg- 
ment of  Sir  Alexander  Lacoste,  and  a  case  decided  by  the 
Court  of  Appeal  at  Lyons,  where  it  was  expressly  decided 
that ' '  a  sale  under  conditions  suspensive  .  .  .  whereby 
"  the  property  is  reserved  to  the  seller  until  the  whole  of  the 
"  price  is  paid  is  valid." 

Property  not  to  pass  till  paid  for.  Effect  of  agreement. 
In  Hall  Manufacturing  Co.  v.  Hazlitt,  11  Ont  A.  E.  749,  the 
plaintiffs  had  sold  to  Usborne  &  Co.  certain  wheels  to  be 
used  in  their  manufactory  under  a  written  agreement  by 
which  the  property  should  not  pass  until  the  goods  were 
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paid  for,  and  that  the  right  of  possession  should  be  forfeited 
and  plaintiffs  should  be  at  liberty  to  resume  possession  in 
case  of  default  in  payments.  Usborne  &  Co.  placed  the 
machinery  in  the  flume  belonging  to  their  factory,  which 
they  held  under  lease  from  the  defendants.  The  sheriff 
having  seized  other  chattels  of  Usborne  &  Co.,  they  sur- 
rendered the  lease  to  the  defendants,  from  whom  plaintiffs 
demanded  the  wheels,  default  having  been  made  by  Usborne 
&  Co.  The  defendants  refused  to  give  up  the  wheels  and  they 
were  sold  under  proceedings  ito  enforce  mechanics'  liens. 
It  was  held  that  plaintiffs  were  entitled  to  recover.  Burton, 
J.  A.,  referred  to  the  contention  that  the  stipulation  that  the 
property  should  not  pass  until  paid  for  could  be  of  no  avail 
where,  from  the  nature  of  the  property,  the  vendor  must 
have  known  that  in  order  to  be  made  use  of  it  must  neces- 
sarily be  built  into  and  become  part  of  the  building  and 
would  then  fall  within  the  rule  quidquid  plantatur  solo 
solo  cedit.  The  answer  was  that  here  the  tenant  had  no 
property  in  the  wheels  and  could  not  convey  what  he  did 
not  have.  The  finding  at  the  trial  as  to  the  plaintiffs '  right 
to  the  property  was  correct,  and  the  demand  and  refusal 
were  sufficient  to  entitle  them  to  maintain  the  action  against 
the  defendants,  who  were  asserting  a  right  to  prevent  the 
plaintiffs  from  exercising  their  right  to  sever  and  remove 
the  fixtures.  Osier,  J.,  concurred  in  this  judgment,  saying 
' '  the  subsequent  voluntary  surrender,  for  there  was  no  f or- 
"  feiture, — could  have  no  effect  in  defeating  the  plaintiffs' 
"  right,  as  is  shown  by  the  case  of  the  London  and  West- 
"  minster  Loan  Co.  v.  Drake,  6  C.B.N.S.  798,  and  other 
"  cases  referred  to  in  the  judgment  below.  As  between 
"  Usborne,  the  plaintiffs,  and  the  defendants,  the  wheels 
' '  still  remained  fixtures  or  chattels  removable  in  the  terms 
"  of  the  agreement,  and  never  became,  as  contended,  part 
' '  of  the  freehold. ' '  Eef erring  to  the  ' '  crux  ' '  propounded 
in  one  of  the  grounds  of  appeal,  in  these  terms, — "  the 
"  plaintiffs'  proposition  of  law  may  be  stated  baldly  as 
' '  follows :  A,  a  contractor,  steals  nails  from  B  and  uses 
"  them  in  building  C's  house.  B  demands  from  C  the  right 
"  to  remove  the  nails.  On  refusal  B  has  a  right  of  action 
"  against  C  for  the  value  of  the  nails";  Osier,  J.,  said 
that  the  proposition  was  not  applicable  where  the  question 
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was  one  of  the  removability  of  fixtures  not  intended  in  any 
event  to  become  part  of  the  realty;  citing  Wake  v.  Hall.  S 
App.  Ca.  195,  203,  and  Thomas  v.  luglis,  7  0.  R.  5S8. 

This  ease  was  followed  in  Poison  et  al.  v.  Decgvr  et  al., 
12  O.  R.  275  (lS8(i),  in  M'liich  an  engine,  boiler  and  other 
machinery  were  shipped  by  plaintiff  to  defendant  Ellis,  the 
maehiuery  to  be  at  the  risk  of  Ellis,  who  should  insure  it. 
assigning  the  policy  on  demand  to  the  plaintiff  "  and  the 
"  title  thereof  shall  not  pass  from  you,"  (the  plaintiff). 
The  machinery  was  put  up  in  a  mill  on  premises  leased 
with  right  of  purchase  by  the  defendant  Deeger  to  the  wife 
of  Ellis,  who  died,  leaving  her  husband  sole  executor,  with 
power  to  sell  and  dispose  of  her  property.  He  released 
to  Deeger  all  his  and  her  interest  in  the  premises,  together 
with  the  mill,  and  Deeger  on  the  same  day  leased  the 
premises  to  Ellis  for  one  year.  The  mill  was  then  mort- 
gaged to  the  other  defendants,  a  loan  society.  The  price 
of  the  machinery  was  never  paid,  and  it  was  held  that  the 
property  was  still  in  the  plaintiff,  and  was  illegally  detained 
by  Deeger  and  Ellis.  "  There  is  no  doubt,"  said  Cameron, 
J..  "  that  when  this  machinery  was  placed  in  the  mill,  it 
"  was  the  intention  of  Ellis  that  it  should  be  a  permanent 
"  improvement  of  the  realty,  the  mill  property;  and  there- 
"  fore,  it  would,  if  he  had  been  the  owner  of  the  nia<?hinery. 
"  have  passed  under  tlie  release  to  Deeger.  But  it  has  not, 
''  and  he  could  not -by  his  act  depi'ive  the  owner  of  it." 

Beseirafioii  of  propeiiii  fill  paid  for,  in  irheat  to  he 
(fround  into  flour.  Mi.vti(re..  A  quantity  of  wheat  was 
bought  by  ^lertou  v^'  Co..  on  commission  for  F.  D.  Cummer, 
and  paid  for  by  ^lerton  &•  Co..  with  their  own  money. 
They  shipped  it  by  rail,  taking  the  railway  receipt  in 
their  own  name,  as  consignees,  which  they  endorsed 
to  the  bank,  through  which  they  drew  on  F.  D.  Cum- 
mer for  the  price  at  fifteen  days'  sight,  the  railway 
receipt  being  held  as  collateral  securi'ty  for  the  draft  which 
was  discounted  by  the  bank.  The  understanding  of  all  the 
parties  was  that  the  wheat  was  being  sent  to  Waterdown 
to  be  ground  into  flour,  and  it  was  there  delivered  to 
Cummer,  brother  of  F.  D.  Cummer,  mixed  with  other  wheat, 
and  ground,  and  fifty-five  barrels  of  flour,  the  equivalent 
of  the  wheat,  were  delivered  to  the  railway  company  for 
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F.  D.  Cummer,  who  became  insolvent  before  the  draft  was 
payable.    Merton  &  Co.  paid  the  draft  and  got  the  railway 
receipt  reindorsed  to  them.    It  was  held  that  they  were  in 
as  of  their  former  title,  and  not  as  assignees  of  the  bank, 
with  the  right  given  to  the  bank  by  statute,  and  that  the 
railway  company,  sued  by  F.  D.  Cummer's  assignee  for 
conversion  of  he  flour,  could  set  up  the  right  of  Merton  & 
Co.  in  privity  with  whom  they  were  defending  the  action. 
It  was  also  held  that  the  conversion  of  the  wheat  into  flour 
made  no  difference,  because,  although  the  flour  was  not 
made  from  the  identical  wheat  delivered,  under  the  usual 
course  of  business  in  such  matlters    the  flour    should    be 
regarded  as  the  produce  of  the  wheat.    The  case  proceeds 
largely  upon  the  intention  of  the  parties,  as  inferrible  from 
thpir  conduct.     Eichards,  C.J.,  puts  the  case  against  the 
claim  of  Merton  &  Co.,  saying  that,  "  it  is  true,  if  we  apply 
strictly  technical  rules  to  interpret  the  intention  of  the 
parties,  and  construe  the  matter  so  as  to  make  them  pre- 
vail against  the  obvious  intention  of  the  parties,  we  may 
hold  that  the  interest  was  bought  for  and  sold  to  F.  T) 
Cummer,  that  Merton  Brothers  only  had  a  lien  for  the 
purchase  money;  that  when  they  allowed  it  to  go  out  of 
their  possession  and  to  be  manufactured  into  flour,  they 
lost  their  lien;  when  the  bill  of  lading  was  assigned  to 
the  bank  on  discounting    the  draft,    a  special    lien  and 
property  in  the  wheat  passed  to   the  bank  under  the 
statute,  and  when  the   acceptance   for   the   payment   of 
which  the  bank  had  a  special  lien  was  paid  the  lien  of 
the  bank  was  removed  and  Merton  Brothers  had  no  claim 
on  the  flour,  and  therefore  the  assignees  of  Cummer  can 
claim  the  property."     He   thought  the   court  was  not 
compelled  to  take  so  narrow  a  view  of  the  transaction.    The 
obvious  intention  was,  in  his  view,  that  the  wheat  should 
remain  the  property  of  Merton  Brothers  until  paid  for  by 
F.  D.  Cummer.    Although  Wilson,  J.,  dissented  in  an  ex- 
haustive judgment,  it  is  difficult  to  see  why  this  case  does 
not  come  clearly  within  the  principle  that  where  the  carrier 
gives  a  bill  of  lading,  he  becomes  a  bailee  for  the  person 
named  in  the  bill  of  lading.    The  railway  receipt  here  was 
taken  in  the  name  of  Merton  Brothers,  as  consignees;  it 
was  indorsed  to  the  bank  to  protect  the  property  until  the 
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draft  was  accepted  or  paid,  according  to  the  intentions  of 
the  parties;  it  was  held  by  the  bank,  the  draft  not  being 
paid,  and  was  re-endorsed  to  Merton  Brothers  on  their 
payment  of  the  draft.  It  was  never  endorsed  to  Curnmei 
and  under  the  rules  as  to  ju.s  disponendi,  the  railway  com- 
pany never  became  a  bailee  for  Cummer.  The  case  seems 
quite  plain,  so  far  as  this  aspect  of  it  is  conce:'iH;d.  The 
more  difficult  question  arises  out  of  the  want  of  identity  in 
the  property.  That  point  is  disposed  of  by  the  reasojiing 
that  when  wheat  was  brought  to  a  mill  to  be  ground,  an 
(Miuivalent  amount  of  flour  should  be  considered  by  all 
tlie  parties  as  the  product  of  that  wheat,  although,  in  fact, 
perhaps  not  a  grain  of  the  wiheat  delivered  aided  in  pro- 
ducing the  flour  received  for  it,  it  being  physically  impos- 
sible in  many  instances,  as  the  mills  are  conducted,  that 
the  wheat  delivered  and  that  only  should  produce  the  flour 
given  for  it.  "  This,"  said  Eichards,  C.J.,  "  I  believe,  is 
"  now  well  understood  when  flour  is  set  apart  as  the  pro- 
"  duce  of  the  wheat.  All  parties  interested  are  properly 
"  considered  as  concurring  in  this  view,  and  I  think  we 
"  ought  so  to  hold."  The  difficulty,  if  any,  arising  from, 
want  of  identity  was  not  in  this  case  the  defendants*  diffi- 
culty in  any  possible  view  of  the  matter.  Assuming  that 
the  flour  was  the  })roduce  of  the  wheat  delivered,  it  was, 
under  the  ruling,  Merton  Brothers'  flour.  If  it  was  not 
the  produce  of  the  wheat  delivered  by  Merton  Brothers, 
under  what  title  could  the  plaintiffs  claim  it?  Their  own 
case  was  that  it  was  the  produce  of  the  wheat  sold  to 
Merton  Brothers.  Mason,  Affsigvce  of  F.  D.  CuiiDiier,  v. 
(Ireat  Western  R.  Co.,  31  U.  C.  Q.  B.  73  (1871). 

Part  payment  iinder  entire  emitraet  does  not  entitle 
purchaser  to  possession  of  any  portion  of  goods  sold.  This 
may  be  gathei'ed  from  the  case  of  Butters  v.  Stanley  et  al., 
21  U.  C.  C.  P.  402  (1871),  in  which  the  contract  was  for 
5,250  bushels  of  wheat,  the  ])urchase  price  of  which  would 
be  $3,780.  The  wheat  was  to  be  delivered  in  bags  to  be 
supplied  by  the  purchaser,  and  free  on  cars  to  be  supplied 
by  them  also.  The  bags  were  furnished  and  filled,  but  there 
were  no  cars  furnished,  and  afterwards  the  wheat  in  the 
plaintiffs'  bags  was  sold  to  another  purchaser,  the  delivery 
of  this  being  more  convenient  than  of  other  wheat.    There 
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was  an  ample  quantity  left  in  the  bins  to  supply  the 
plaintiff.  It  was  held,  under  these  circumstances,  that  the 
plaintiff  was  not  entitled  to  possession  of  the  wheat 
and  could  not  maintain  trover  against  the  defendants,  to 
whom  it  had  been  delivered.  G-wynne,  J.,  said,  "  If  this 
case  turned  upon  the  proper  answer  to  be  given  to  the 
question,  whether  or  not  the  fact  of  Armitage  &  Co.  (the 
vendors)  having  filled  bags  supplied  by  the  plaintiff  with 
wheat,  and  having  weighed  all  or  any  part  of  such  bags, 
passed  the  property  to  the  plaintiff  in  the  wheat  in  the 
bags  which  were  weighed,  I  should  require  time  for 
further  consideration  before  I  could,  upon  the  evidence 
given  in  this  case,  answer  that  question  in  the  affirma- 
tive. It  would  depend  upon  the  intention  of  Armitage 
&  Co.,  and  as  at  present  advised,  I  must  confess  that  the 
evidence  given  as  to  the  filling  of  the  bags  and  weighing 
the  wheat  put  into  them  appears  to  me  to  be  quite  con- 
sistent with  Armitage  &  Co.  having  done  that  for  thp 
purpose  merely  of  convenience  and  to  have  the  wheat 
ready  for  delivery  when  the  plaintiff  should  come  to  com- 
plete his  contract  by  the  payment  of  the  balance  of  the 
purchase  money,  and  quite  consistent  with  Armitage  & 
Co.  intending  to  retain  their  property  in  the  wheat  until 
such  balance  should  be  paid.  But  the  plaintiff  in  this 
action  is  not  entitled  to  recover  against  these  defendants 
in  this  action  unless  at  the  time  that  Armitage  &  Co. 
gave  the  wheat  in  question  to  the  defendants  in  fulfil- 
ment of  a  contract  of  sale  previously  made  with  them,  the 
plaintiff  had  not  only  the  right  of  property  in  himself, 
but  also  the  right  to  immediate  possession  of  it  as  against 
Armitage  &  Co.,  unless  in  fact  Armitage  &  Co.,  by  the 
act  of  delivery  to  the  defendant,  became  liable  to  the 
plaintiff  for  the  wrongful  conversion  of  his  property." 
The  plaintiff  had  no  such  right,  because  the  contract  was 
an  entire  contract,  and  Armitage  &  Co.  would  have  a  right 
to' hold  the  $900  as  a  security  that  plaintiff  would  take  the 
whole  fifteen  carloads.  Plaintiff  had  no  right  that  the 
vendors  should  deliver  to  him  so  much  of  the  wheat  as 
would  represent  the  $900. 

Question  for  jury  whether  the  delivery  ivas  with  condition 
not  to  pass  property  till  paid  for.    In  Smith  v.  Hobson, 
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16  U.  C.  Q.  B.  368,  some  horses  and  other  property  were 

put    up    at    auction    under    the    terms    that    purchasers 

should  give  joint  notes  with'  sureties  before  taking  the 

property.     Defendant  purchased  property,  and  came  next 

day,  when  it  was  agreed  that,  instead  of  a  joint  note,  he 

should  give  his  own  notes  at  three,  six  and  twelve  months, 

with  an  endorser.     Under  promise  to  give  such  notes,  he 

was  allowed  to  take  the  property  away.     The  contention 

being  made  that  the  plaintiff's  only  remedy  was  an  action 

for  not  giving  the  notes,  it  was  left  by  Hagarty,  C.J.,  to 

the  jury  to  say  whether  the  delivery  was  with  the  intention 

to  pass  the  property,  or  defendant  was  merely  allowed 

to  take  possession,  on  condition  that  he  should  furnish 

the  notes,  the  plaintiff  reserving  to  himself  the  right  to 

reclaim  the  horses  if  the  money  was  not  paid  or  the  notes 

furnished.     A  circumstance  mentioned  in  the  judgment, 

and  not  adverted  to  in  the  statement  of  the  case,  helps  out 

the  theory  of  a  mutual  intention  that  the  property  should 

not  pass.    When  the  defendant  found  that  he  could  not  get 

an  endorser,  he  returned  the  wagon,  which  went  strongly 

to  show  that  he  was  conscious  he  was  bound  to  return  the 

property.    "All  must  depend  on  the  understanding  between 

'  the  parties.    In  general  (plaintiff)  would  be  left  to  his 

'  action  for  the  price  either  on  the  special  agreement  for 

'  payment  in  a  particular  manner,  when  there  was  one,  or 

'  otherwise  upon  an  implied  assumpsit  for  the  value.    But 

'  when  goods  are  suffered  to  be  taken  possession  of  by  the 

'  vendee,  not  as  of  right  and  with  the  intention  that  the 

'  property  shall  vest  in  him,  but  conditionally,  upon  the 

'  understanding  that  he  is  to  pay  or  secure  the  price  in 

'  a  certain  manner,  or  else  return  them,  then  a  breach  of 

'  the  condition  revests  the  property  in  the  vendor  and 

'  gives  him  a  right  to  claim  its  restitution."     The  case 

went  to  the  jury  with  the  proper  direction,  and  they  found 

expressly    that     the     delivery    of    possession    was     but 

conditional. 

In  a  somewhat  similar  case,  the  property  was  held  to 
have  passed,  and  as  the  possession  had  been  given  up, 
there  was  of  course  no  lien.  The  sale  was  of  lumber,  to 
be  delivered  at  Bronte  Station,  on  the  Great  Western 
Railway,  to  be  paid  for  as  shipped  from  the  station  by  the 
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vendee,  wMcii  he  was  to  do  as  fast  as  the  vendors  could  haul 

it  there.    On  the  making  of  the  agreement  the  vendee  paid 

$1,000  on  account  of  the  purchase  money.    At  first  it  was 

shipped  away  as  fast  as  it  was  delivered  at  the  station,  but 

afterwards  more  slowly.    With  the  knowledge  of  the  vendor 

and  without  objection,  the  vendee  culled,  measured    and 

piled  the  lumber  and  marked  it  with  his  initials  leaving  it 

in  charge  of  the  station  master,  who,  on  his  directions  from 

time  to  time,  shipped  large  quantities  of  it.  About  six  weeks 

before  the  purchaser's  insolvency,  one  of  the  vendor's  firm 

requested  payment  for  the  lumher  lying  at  the  station, 

when  the  vendee  put  him  off,  and  said,  "You  are  all  right 

anyway.    You  have  the  lumber  there  at  Bronte  Station." 

It  was  held  that  the  property  had  passed  upon  delivery  at 

the  station.     "  I  do  not  think,"  said  Wilson,  J.,  that  the 

'  statement  made  by  the  vendee  to  the  defendants,  who 

'  were  pressing  him  for  payment,  and  were  desirous  of 

'  ascertaining  if  he  was  in  solvent  circumstances,  '  You  are 

'  all  right  anyway;  you  have  the  lumber  there  at  Bronte 

'  Station,'  and  nothing  done  upon  it,  conferred  any  right 

'  upon  the  defendants.    It  was  used  as  evidence  that  the 

'  plaintiffs  had  never  lost  their  original  lien;  but  it  does 

'  not  appear  to  me  that,  on  the  facts  of  this  case,  which 

'  show  that  the  lien  was    completely    parted    with    and 

'  abandoned,  it  can  be  resuscitated  and  established,  as  if 

'  it  had  never  been  given  up  by  such  a  conversation  as  the 

'  one  relied  on."    Mason  v.  Hutton,  41  U.  C.  E.  610. 

Payment  a  condition  precedent  to  right  of  possession.  In 
Rogers  v.  Devitt,  25  0.  E.  84  (1894),  the  plaintiff  was  mort- 
gagee of  one  to  whom  the  defendant  had  agreed  to  deliver 
wood  at  a  specified  price.  The  wood  had  been  got  out  and 
appropriated,  and  the  appropriation  assented  to  so  as  to 
pass  the  property,  but  it  had  not  been  paid  for,  and  it  was 
held  by  the  Queen's  Bench  Division,  Armour,  C.J.,  deliver- 
ing the  judgment  of  the  court,  that  no  action  of  trover  could 
be  maintained  for  want  of  the  right  of  immediate  posses- 
sion. Gordon  v.  Harper,  7  T.  E.  9,  is  cited  to  the  effect  that 
"  the  buyer  or  those  who  stand  in  his  place  may  still  obtain 
"  the  right  of  possession  if  they  will  pay  or  tender  the 
"price,  or  they  may  still  act  upon  their  right  of  property 
"  if  anything  unwarrantable  is  done  to  that  right.    If,  for 
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"  instance,  the  original  vendor  sell  when  he  ought  not, 
' '  they  may  bring  a  special  action  against  him  for  the  injury 
' '  they  sustain  by  such  wrongful  sale,  and  recover  damages 
"  to  the  extent  of  that  injury;  but  they  can  maintain  no 
"  action  in  which  the  right  of  property  and  right  of  pos- 
"  session  are  both  requisite,  unless  they  have  both  these 
"  rights.  Trover  is  an  action  of  that  description;  it  re- 
"  quires  rig-^ht  of  property  and  right  of  possession  to 
"  support  it." 

Payment  to  a  third  party  at  vendor's  request.  In  Brady 
V.  Earrahy,  21  U.  C.  Q.  B.  340,  the  plaintiff  had  agreed  to 
purchase  a  lot  of  land  and  afterwards  agreed  with  the 
defendant  to  sell  him  five  hundred  cords  of  wood  at  3s.  9d 
By  another  agreement  he  engaged  a  person  to  cut  the  wood 
for  him  at  2s.  6d.  per  cord,  and  the  defendant  agreed  with 
the  plaintiff  to  pay  the  2s.  6d  to  the  person  who  was  to  out 
the  wood,  and  the  Is.  3d.  to  the  owner  of  the  trees.  The 
money  was  paid  for  the  cutting,  and  it  was  held  that  this 
was  as  much  a  payment  on  account  of  the  price  of  the  wood 
as  if  it  had  been  made  to  the  plaintiff  himself. 

Construction  of  agreement  as  to  time  of  payment.  In  an 
agreement  for  the  purchase  and  sale  of  timber  it  was  pro- 
vided that  the  timber  should  be  delivered  "  free  of  charge 
' '  where  they  now  lie  within  ten  days  from  the  time  the  ice  is 
' '  advised  as  clear  out  of  the  harbour,  so  that  the  timber  may 
"  be  counted.  .  .  .  Settlement  to  be  finally  made  inside 
"  thirty  days  in  cash  less  two  per  cent,  for  dimension  tim- 
ber." It  was  held  that  the  last  clause  did  not  give  the  pur- 
chaser thirty  days  for  the  delivery ;  that  it  provided  for  deli- 
very and  payment  within  thirty  days  from  the  date  of  the 
agreement.  If  the  delivery  was  accepted  after  the  thirty 
days,  which  was  not  contemplated  by  the  parties,  the  price 
should  be  due  at  once.  Victoria,  Etc.,  Lumber  Co.  v.  Iricin, 
24  S.  C.  E.  607. 

Sale  at  six  months'  credit  on  approved  notes  means  an 
absolute  credit  for  six  months.  In  Wakefield  v.  Gorrie,  5 
U.C.Q.B.  159,  a  sale  was  made  by  auction  on  the  terms  that 
as  to  amounts  over  thirty  pounds  purchasers  were  to  have 
six  months'  credit,  giving  approved  notes.  It  was  held  that 
the  vendor  could  not  sue  for  goods  sold  and  delivered  on 
refusal  to  give  the  notes,  that  the  credit  was  an  absolute 
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credit  for  six  months,  that  the  vendor  could  have  refused 
to  deliver  the  goods  before  getting  the  notes  and  could  sue 
for  goods  sold  and  delivered  after  the  expiration  of  the 
credit.  The  only  action  that  could  at  once  be  brought 
would  be  an  action  for  not  giving  the  notes,  to  whioh  under 
the  then  statutes  of  the  province  no  set  off  could  be  pleaded. 

Res  peril  domino;  time  of  the  essence  of  the  contract. 
A  long  judgment  in  the  Error  &  Appeal  Eeports,  Vol.  1, 
p.  445,  affirms  the  principle  that  where  the  goods  the  subject 
of  an  agreement  for  sale  perish  before  the  property  has 
passed  to  the  purchaser,  the  loss  falls  on  the  vendor.  Cole- 
man V.  McDermot,  1  E.  &  A.  445.  The  flour  was  to  be 
delivered  by  the  first  of  June,  and  as  to  this,  it  is  said  there 
can  be  no  doubt  that  in  all  such  cases,  time  is  of  the  essence 
of  the  contract.  "  The  lapse  of  a  single  day,  the  arrival 
"of  a  packet,  may  produce  a  change  in  the  flour  market 
"  very  injurious  to  holders  and  to  those  who  are  under 
"  contract  to  deliver  under  certain  specified  prices.  The 
"  trade  could  not  be  carried  on  with  safety  unless  the 
"  parties  were  allowed  to  insist  upon  strict  punctuality  as 
"  to  the  time  of  delivery." 

Res  perit  domino.  Rule  qualified.  As  a  general  prin- 
ciple, the  enquiry  upon  whom  the  loss  occasioned  by 
inevitable  accident  will  fall  can  be  determined  by  asking  the 
question,  whose  is  the  general  property  in  the  goods;  and 
the  enquiry  usually  therefore  is  as  to  the  precise  point  of 
time  at  which  the  property  passes'  from  the  vendor  to  the 
purchaser.  But  there  are  exceptions  to  this  rule.  In  Hessel- 
bacher  v.  Ballentyne,  28  0.  R.  182,  the  defendant  was*  under 
contract  to  deliver  pulp  wood  in  the  form  of  logs  at  the 
^mouth  of  the  Thessalon  Eiver.  The  logs  were  placed  in 
the  river,  mixed  with  other  logs  which  were  to  be  there  in 
contemplation  of  the  parties,  it  being  within  such  contem- 
plation necessary  for  the  plaintiff  to  select  from  the  mass 
such  logs  as  answered  the  contract,  leaving  those  that  did 
not.  It  was  also  in  contemplation  of  the  parties  that  some 
logs  would  be  taken  out  of  the  boom  that  would  not  be  the 
subject  of  sale,  but  could  not  be  rejected  until  the  logs 
reached  their  destination.  It  was  assumed  by  the  trial 
judge  on  an  inter-pleader  issue  that  the  property  had  not 
passed  to  the  vendee,  although  he  would  not  say  that  it 
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might  not  properly  be  found  that  it  was  the  intention  of  the 
parties  that  the  property  should  pass.  The  possession, 
however,  had  passed  to  the  vendee,  and  a  loss  occurred 
while  the  logs  were  in  his  possession,  through  no  fault  of 
the  vendor,  and  the  judge  thought  that  it  was  contrary  to 
natural  justice  that  the  purchaser  should  not  pay  for  the 
logs  which  were  lost  under  these  circumstances. 

This  is  a  decision  of  a  single  judge,  but  the  authority  is 
cited  in  the  case  of  Sawyer  v.  Pringle,  18  0.  A.  E.  218, 
where  Hagarty,  C.J.O.,  said:  "  It  might  be  plausibly 
'  argued  that  where  there  was  an  executory  agreement  for 
'  a  future  sale,  on  the  performance  of  certain  named  condi- 
'  tions  by  the  purchaser,  and  the  vendor  had  taken  the 
'  property  out  of  the  possession  of  the  purchaser,  and  while 
'  in  the  vendor's  possession  it  had  been  destroyed,  without 
'  any  default  on  his  part,  as  by  accidental  fire,  that  the 
'  vendor  was  not  thereby  debarred  of  recovery. ' ' 

But  in  the  case  referred  to  it  is  not  clear  that  Hagarty, 
(J.J.O.,  was  not  speaking  of  a  case  where  the  general  prop- 
erty had  passed  to  the  purchaser,  and  the  vendor  was 
exercising  special  authority  to  resume  possession  on  the 
non-payment  of  the  price.  American  cases  are  cited,  how- 
ever, where  the  sale  was  conditional  and  the  defendant  had 
promised  to  pay  stipulated  sums  at  times  certain,  and  it 
was  held  that  the  destruction  of  the  property  by  fire  did 
not  excuse  the  payments.  On  the  strength  of  these  cases, 
it  was  held  that  the  loss  of  the  logs  by  the  breaking  of  the 
booms  and  otherwise  must  fall  on  the  purchaser. 

In  Goldie  &  McCidloch  Co.  v.  Harper,  31  0.  E.  284,  a  sale 
was  made  under  terms  of  a  special  agreement  that  no  pro- 
perty should  pass  until  payment  of  the  notes  given  for  the 
price.  In  an  action  on  one  of  the  notes  it  was  held  that  the 
destruction  of  the  property  did  not  prevent  recovery  on  the 
notes,  that  the  defendant  having  had  the  use  of  the  machin- 
ery and  an  interest  in  it,  there  was  not  a  total  failure  of  con- 
sideration, or  a  partial  failure  whicih  was  ascertained 
Thus  it  was  not  necessary  to  determine  the  question  as  to 
the  incidence  of  the  loss,  but  the  tendency  of  the  case  is  in 
favor  of  holding  that  the  loss  should  fall  on  the  purchaser. 
Per  Meredith,  C.J. :  "  It  would  be  an  extraordinary  thing, 
"  it  seems  to  me,  the  machinery  having  been  put  in,  and 
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"  some  parts  of  it  having  been  attaclied  to  the  freehold, 
"  that  it  would  be  possible  to  contend  that  the  case  is  one 
' '  governed  by  the  principle  which  Mr.  Aylesworth  invoked, 
"  and  that  if  the  property  be  destroyed,  the  vendor  of  it 
"  would  not  be  entitled  to  recover  at  all,  but  must  lose  the 
"  whole  of  the  purchase  money." 

No  right  to  select  goods  to  be  supplied.  Parol  evidence 
inadmissible  to  add  terms.  Plaintiff  agreed  to  purchase 
rails  from  the  defendant.  The  contract  was  made  through 
agents,  and  the  note  signed  by  the  defendants  did  not  refer 
to  any  particular  section.  Upon  the  sale  being  communi- 
cated to  the  plaintiffs,  they  signed  a  confirmatory  note, 
adding  the  words  that ' '  the  make  should  be  either  Ebbwvale 
"  or  Moss  Bay,"  and  wrote  across  the  face  that  the  rails 
were  to  be  fifty-six  pounds,  ordinary,  section  and  specifi- 
cation. This  note  was  not  communicated  to  defendant 
until  after  action  brought.  Defendants  proposed  to  send 
rails  known  as  Hamilton  and  North- Western,  which  came 
within  the  terms,  "  ordinary  section,"  but  plaintiff  insisted 
upon  a  section  called  Sandburg,  which  also  came  within  the 
term  ordinary  section.  It  was  held  that  the  plaintiffs  had 
no  right  of  selection,  i.e.,  that  the  defendant  had  fulfilled 
his  contract  by  supplying,  or  being  ready  and  willing  to 
supply,  Hamilton  and  North- Western  rails.  There  being 
no  evidence  of  any  usage  to  qualify  the  rights  of  the 
parties,  evidence  was  held  inadmissible  to  add  a  term  to 
the  contract  that  the  plaintiff  should  have  the  right  to 
select  the  section.    Page  v.  Proctor,  5  0.  E.  238. 

Tender  of  goods  not  necessary  where  defendant  has  re- 
fused acceptance.  Plaintiff  recovers  whole  value  of  the 
goods  where  right  of  possession  transferred  to  purchaser, 
although  contract  stipulated  property  to  remain  in  vendor 
until  payment  of  note  for  price.  In  Tufts  v.  Poness,  32 
Ont.  54,  the  contract  provided  for  the  payment  of  the  price 
of  the  goods  by  promissory  notes,  and  the  property  in 
goods  was  to  remain  in  the  plaintiff  until  the  notes  were 
paid.  Defendant  was  continuously  refusing  to  receive  the 
goods  and  upon  an  untenable  ground  of  objection,  but  the 
goods  were  shipped  and  drafts  and  notes  forwarded  for 
the  price.  It  seems  that  a  contention  was  open  to  the 
defendants  that  the  goods  had  not  been  shipped  as  soon 
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as  they  should  have  been,  but  the  defendant  had  at  an 
earlier  stage  repudiated  his  liability  by  saying  that  he 
would  not  accept  them,  and  this  at  a  time  when  there  was 
no  default  in  delivery,  and  it  was  held  that  this  refusal  was 
a  waiver  of  the  plaintiff's  duty  to  ship  earlier.  As  the 
head-note  states,  the  defendant  having  refused  to  perform 
his  contract  on  the  15th  of  June,  at  which  date  he  did  not 
contend  that  there  had  been  default  on  the  plaintiff's  part, 
and  his  refusal  remaining  uncontradicted  down  to  the  time 
of  the  arrival  of  the  goods  in  July,  his  right  to  require 
tender  at  the  date  fixed  for  the  performance  of  the  contract 
was  waived. 

The  judgment  is  that  of  the  Divisional  Court,  Street,  J., 
saying  (32  Ont.,  p.  54):  "  I  am  of  opinion,  further,  that 
"  the  plaintiff  is  entitled  under  the  circumstances  to  re- 
"  cover  the  full  price  of- the  goods,  upon  the  ground  that 
"  the  right  to  the  posession  of  the  goods  having  been  trans- 
"  f erred  by  the  plaintiff  to  the  defendant,  the  plaintiff  has 
"  done  all  that  he  was  required  by  the  contract  to  do  to 
"  entitle  himself  to  the  payment  of  the  price.  He  shipped 
"  the  goods  to  the  defendant  direct,  and  they  were,  and 
"  for  all  that  appears  to  the  contrary,  still  are,  ready  for 
"  the  defendant  at  the  railway  freight  station  in  Windsor, 
' '  had  he  chosen  to  claim  them.  The  plaintiff  had  put  them 
"  out  of  his  own  control  and  under  the  control  of  the  de- 
"  fendant.  The  stipulation  in  the  contract  by  which  the 
"  property  of  the  goods  was  to  remain  in  the  plaintiff 
"  during  the  term  of  credit,  notwithstanding  the  delivery 
"  of  possession  to  the  defendant,  and  the  fact  that  the 
"  plaintiff  has  given  up  possession  to  the  defendant,  so 
"  far  as  he  can,  takes  the  case  out  of  the  general  rule 
"  which  prevents  a  vendor  recovering  the  price  where  he 
"  has  not  parted  with  the  property  in  the  goods." 

Delivery  in  instalments  under  entire  contract,  where  no 
time  of  payment  mentioned.  Consequences  of  refusal  to 
make  further  deliveries  till  previous  deliveries  paid  for. 
Boyd  V.  Sullivan,  15  0.  R.  492  (1888),  was  decided  by  the 
Chancery  Division  Court  of  Ontario  before  Boyd,  C,  and 
Ferguson  and  Eobertson,  JJ.  The  contract  was  for  the  sale 
of  lambs  and  cattle,  and  was  as  follows:  "  Please  deliver 
"  me  at  Port  Arthur  five  good  head  steers  on  first  City  up. 
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"  and  six  steers  and  lieifers  on  second  trip  City  up,  and 
"  four  cows  on  same  trip;  also  100  good  lambs,  in  lots  of 
"  fifteen  or  twenty,  at  $3.00,"  etc.,  etc.  The  purchaser 
was  a  butcher  and  was  buying  his  fall  supply  of  meat. 
Armour,  J.,  held  that  by  the  terms  of  this  contract  the 
price  was  payable  on  each  delivery,  and  that  the  defendant 
having  refused  to  pay  for  any  of  the  goods  purchased  till 
the  whole  was  delivered,  the  plaintiff  was  justified  in  refus- 
ing further  deliveries,  and  of  course  in  suing  for  what  had 
been  delivered.  This  was  reversed  on  appeal,  the  court 
holding  that  no  payments  were  due  until  all  the  goods  were 
delivered.  There  was  nothing  said  in  the  contract  about 
payment.  There  was  no  ground  for  any  inference  that 
the  defendant  was  to  pay  for  each  shipment  of  goods,  and 
the  case  therefore  differed  wholly  from  the  old  and  leading 
case  of  Withers  v.  Reynolds,  where  the  hauling  of  the  straw 
was  to  be  paid  for  load  by  load,  and  the  defendant  in- 
sisted on  keeping  one  load  unpaid  for  throughout  the  whole 
performance  of  the  contract.  This  was  not  only  a  breach 
of  the  contract,  but  such  a  breach  as  discharged  the  plain- 
tiff and  enabled  him  to  sue  on  a  quantum  meruit.  In  the 
present  case  the  court  discussed  the  consequences  of  the 
breach  by  plaintiff  of  his  contract  to  deliver,  and  held  that 
it  did  not  go  to  the  whole  of  the  consideration,  and  was  one 
that  could  be  satisfied  by  damages,  "  hence,  the  defendant 
"  was  liable  to  pay  for  the  part  of  the  consideration  that 
' '  he  had  received,  and  the  plaintiff  became  liable  to  answer 
"  in  damages  to  the  defendant  for  the  breach."  Per 
Ferguson,  J.  This  does  not  seem  logical.  If  the  breach 
did  not  go  to  the  whole  of  the  consideration,  that  would  be 
a  good  reason  for  holding  that  the  contract  was  not  dis- 
charged by  such  a  breach,  and  the  logical  consequence 
would  be  that  if  the  plaintiff  had  tendered  later  perform- 
ances the  defendant  could  not  have  refused  them.  But  if 
the  contract  was  entire,  as  the  court  held,  and  no  payments 
were  due  until  all  were  delivered,  it  is  not  logical  to  hold 
that  the  plaintiff  could  entitle  himself  to  be  paid  before 
that  time  by  simply  refusing  to  perform  his  own  obligations 
under  the  contract.  If  the  defendant  had  failed  to  perform 
his  part,  and  the  breach  had  been  such  as  to  go  to  the  root 
of  the  contract  and  discharge  the  plaintiff,  the  latter  could 
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then  have  sued  for  the  part  delivered  on  a  quanium  meruit. 
Here  the  plaintiff  is  allowed  to  break  his  contract  with 
the  defendant,  and  by  that  act  so  discharge  the  contract  as 
to  enable  himself  to  sue  on  a  quantum  meruit.  This  is  not 
logical,  but  Chancellor  Boyd  appositely  cites  the  high 
aut*hority  of  Parke,  J.,  in  O.rendale  v.  Wetherell,  9  B.  &  C, 
o87,  that  "  where  there  is  an  entire  contract  to  deliver  a 
"  large  quantity  of  goods  consisting  of  distinct  parcels, 
"  within  a  specified  time,  and  the  seller  delivers  part,  he 
' '  cannot,  before  the  expiration  of  the  time,  bring  an  action 
"  to  recover  the  price  of  the  part  delivered,  because  the 
"  purchaser  may,  if  the  vendor  fail  to  complete  his  con- 
"  tract,  return  the  part  delivered.  But  if  he  retain  the 
"  part  delivered  after  the  seller  has  failed  in  performing 
"  his  contract,  the  latter  may  recover  the  value  of  the 
"  goods  which  he  has  so  delivered."  "  It  follows,"  says 
Boyd,  C,  "  that  where  there  has  been  a  partial  delivery 
' '  and  consumption  of  that  part,  and  failure  to  perform  the 
•'  rest  of  the  contract,  the  seller  would  have  the  right  to 
"  sue  as  upon  a  qua»tu)H  meruit,  and  the  purchaser  would 
''  have  his  cross-action  or  counter-claim  for  damages." 
The  result  is  no  doubt  equitable,  although  not  logical.  The 
doctrine  has  been  repudiated  by  the  New  York  courts  as 
resting  on  no  solid  foundation,  and  in  effect  enabling  the 
courts  to  alter  the  terms  of  contracts.  Per  Church,  C.J.,  in 
Kerr  v.  T upper  (1873),  52  N.  Y.  550. 

Place  of  delivery.  Where  coal  was  contracted  for  to  be 
delivered  at  the  coal  shed,  and  the  vendor  proposed  to 
deliver,  and  did  deliver  a  portion  of  it  at  a  dock  eighty  feet 
from  the  shed,  and  separated  from  it  by  a  road,  so  that  it 
would  cost  ten  cents  a  ton  to  transport  it  to  the  shed,  this 
was  held  not  to  be  delivery  in  accordance  with  the  contract. 
Town  of  God e rich  v.  Holmes,  32  S.  C.  E.  211. 

Deliverif,  nliere  to  he  made.  In  Steu'art  v.  Atliuson,  22 
S.  C.  E.  315,  a  sale  of  lumber  was  made  of  guaranteed 
quality,  to  be  delivered  f.o.b.  vessels  in  Quebec,  the  paATiient 
by  draft  on  London.  The  deals  were  inspected  in  London 
and  found  of  inferior  quality.  Held  that  the  delivery  was 
to  be  at  Quebec,  subject  to  an  acceptance  in  London,  and 
that  the  purchasers  were  entitled  to  damages  for  inferiority 
of  quality. 
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Purchaser  pays  extra  freight  caused  by  change  of  destin- 
ation at  his  request.  The  contract  provided  for  the  delivery 
at  a  Boston  point,  that  is  a  point  to  which  the  same  charges 
for  transportation  were  made  as  for  transportation  to 
Boston.  After  the  contract  was  made,  the  plaintiffs  re- 
quested the  goods  to  be  sent  to  a  different  point,  expecting 
to  pay  five  cents  per  pound  additional  freight.  The  actual 
charge  for  the  additional  cartage  was  largely  in  excess  of 
this  amount.  Plaintiffs  were  held  hound  to  pay  this  addi- 
tional amount,  as  it  was  caused  by  their  changing  the  des- 
tination of  the  goods.  It  happened  that  the  point  to  which 
the  goods  were  sent  was  a  Boston  point  by  one  of  the 
possible  routes,  but  defendant  had  requested  plaintiffs  to 
ship  by  a  different  route  on  which  it  was  not  a  Boston  point. 
Symmers  v.  Livingstone,  10  0.  A.  E.  355. 

Materiality  of  stipulation  as  to  mode  of  consignment. 
The  Court  of  Appeal  of  Ontario  was  equally  divided  on  a 
question  as  to  the  materiality  of  a  stipulation  that  a  quan- 
tity of  lambs  purchased  by  plaintiff  should  be  consigned 
to  plaintiffs'  firm  at  Buffalo.  The  trial  judge  found  that 
it  was  agreed  between  the  parties  that  the  lambs  should  be 
consigned  to  the  firm  named  by  him  as  consignees,  the 
facts  being  that  it  was  a  new  firm,  and  that  the  plaintiff  had 
an  object  in  so  having  the  consignments  made,  as  it  would 
show  o'thers  that  the  consignors  had  confidence  in  the 
firm's  business  integrity  and  ability.  He  also  found  that 
the  materiality  of  the  stipulation  was  known  to  the  defend- 
ant at  the  time  he  made  the  contract.  Under  these  circum- 
stances, the  Chancery  Division  held  that  the  manner  of 
consignment  was  a  material  term  of  the  contract,  and  the 
defendant,  having  disregarded  this  term  and  shipped  the 
lambs  to  another  name,  plaintiff  was  justified  in  refusing 
delivery  and  claiming  back  a  deposit  on  the  price,  and 
damages.  The  Appeal  Court,  as  already  stated,  was 
equally  divided,  and  seems  to  have  given  no  reasons. 
Hagarty,  C.J.O.,  and  Osier,  J.A.,  considered  that  the 
stipulation  was  material,  but  Burton  and  Maclennan,  JJ., 
held  that  it  was  merely  collateral  to  the  contract,  because 
the  contract  was  with  reference  to  specific  goods. 

Place  for  inspection  is  where  goods  are  to  be  delivered, 
unless  general  custom  to  the  contrary.     A  contract  was 
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made  in  New  York  by  bought  and  sold  notes  for  the  sale 
by  parties  in  New  York  to  parties  in  Canada  of  certain 
wools.  Assuming  that  the  sale  was  a  sale  by  sample,  and 
that  the  purchaser  had  a  right  to  inspect  the  goods  before 
paying  for  them,  to  ascertain  their  correspondence  with  the 
sample,  it  was  held  that  this  inspection  must  be  made  in 
New  York,  and  that  the  buyers  could  not  insist  on  the  goods 
being  sent  to  Canada  for  inspection.  Evidence  was  given 
of  the  usage  of  particular  firms,  as  to  this,  but  the  evidence 
was  regarded  as  strictly  irrelevant.  Even^  a  mercantile 
custom  prevailing  generally  in  Canada  would  not  affect  the 
New  York  merchants  selling  goods  in  New  York,  and  not 
shown  to  be  cognizant  of  any  such  Canadian  usage.  The 
Ti-nit  ValU'ii  WooUeii  Mfg.  Co.  v.  Oelrichs  d-  Co.,  23  S.  C. 
R.  682  (1894). 

Same  sKhject.  Wliere  purchaser  oiuits  inspection  at 
proper  place,  he  camiot  reject  afterwards  for  inferiority. 
Must  hr'nu]  eross-aetioii.  In  Toivcrs  v.  Doiiilnion  Iron  a)i(t 
Metal  Co..  11  O.A.R.  315  (1885),  a  sale  was  made  by  sample 
of  goods  to  be  delivered  at  St.  Catharines.  The  purchaser 
did  not  inspect  them  there,  but  on  their  arrival  at  Cincin- 
nati, to  which  place  defendants  had  the  goods  consigned; 
they  there  inspected  them  and  rejected  them  for  inferiority. 
This  it  was  held  they  could  not  do.  The  proper  place  for 
inspection  was  the  place  of  delivery.  There  the  purchaser 
could  have  rejected  them,  if  inferior  to  sample.  Under 
s]iecial  ciivumstanees,  such  as  in  Heilhiitt  v.  Hiel-soii,  L.  R. 
7  C.  P.  438,  where  the  latent  defect  could  not  be  discovered 
at  the  place  of  delivery,  or  in  Griiiioldbi/  v.  Wells,  L.  R. 
10  C.  P.  391,  where  delivery  was  made  midway  on  the 
journey  from  the  vendor's  place  to  the  pui'chaser's,  tJiere 
would  be  a  right  of  inspection  and  rejection  at  a  place 
other  than  that  for  delivery  under  the  contract,  but  in  the 
absence  of  unusual  circumstances  the  inspection  must  be 
made  at  the  place  appointed  for  delivery,  and  in  the  present 
case  the  defendants  were  precluded  from  the  right  of  re- 
jection, and  driven  to  their  cross-action  for  the  breach  of 
the  implied  warranty. 

Dijiiteiit  V.  Thovrpsoii,  12  A.  R.  659  (1886).  is  to  the  same 
effect.  There  the  lumber  contracted  for  was  to  be  deliv- 
ered f.o.b.  on  cars  at  the  plaintiffs'  mills,  to  such  places 
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as  defendants  should  direct,  and  it  was  held  that  the  inspec- 
tion should  be  made  at  the  mills,  and  the  lumber  could  not 
be  rejected  at  Hamilton,  where  defendant  carried  on 
business. 

The  parties  may  of  course  agree  that  the  inspection  is 
to  take  place  elsewhere  than  at  the  place  of  delivery,  as  in 
Goodall  V.  Smith,  46  U.  C.  Q.  B.  388  (1881),  and  in  that 
case  the  express  agreement  controls  the  general  principle. 
In  the  case  cited,  it  was  held,  under  the  circumstances, 
that  the  shipment  of  one  car  without  inspection  was  not  a 
waiver  of  the  requirement  that  the  inspection  should  be  at 
Lansdowne  and  not  at  Toronto,  the  place  of  delivery. 

In  Ballantyne  v.  Watson,  30  U.  C.  C.  P.  529  (1880),  it 
was  held  that  even  though  inspection  might  be  a  term  of 
the  contract,  this  was  chiefly  for  the  plaintiffs'  protection, 
and  he  might  waive  it. 

Place  of  inspection.  Right  to  reject  for  inferiority.  In 
Lewis  V.  Barry,  14  Man.  32,  the  contract  was  for  the  sale 
of  butter  then  manufactured,  and  also  for  all  butter  to  be 
manufactured  during  the  season,  quality  to  be  fi.ne,  delivery 
to  be  f.o.b.  cars,  Birtle.  Purchaser  carried  on  business  at 
Winnipeg.  No  inspection  took  place  at  the  time  of  the 
contract.  The  vendor  shipped  a  carload,  at  purchaser's 
request,  to  Winnipeg,  which  the  purchaser  refused  to  accept 
because  of  defect  in  quality.  Vendor  resold  and  sued  for 
the  difference  between  the  contract  price  and  the  amount 
realized.  Held,  that  the  agreement  as  to  quality  was  a  condi- 
tion of  the  contract ;  secondly,  the  property  in  the  butter  had 
not  passed;  thirdly,  the  place  of  inspection  was  Winnipeg; 
fourthly,  that  purchaser's  duty  depended  upon  the  quality 
of  the  butter;  fifthly,  that  the  fact  that  purchaser  had 
accepted  other  carloads  of  inferior  butter  did  not'  bind  him 
to  accept  one  that  was  not  according  to  the  condition, 
Dyment  v.  Thompson,  9  O.  E.  566,  12  A.  E.  658 ;  sixthly,  that 
the  onus  was  on  the  vendor  to  prove  the  quality  of  the 
butter ;  seventhly,  that  such  evidence  could  not  be  given  in 
rebuttal. 

Removal  from  car  to  premises  does  not  destroy  right  to 
reject.  In  Creighton  v.  The  Pacific  Coast  Lumber  Co.,  4 
Terr.  146,  it  was  decided  that  where  a  vendee  unloads  goods 
from  a  car  on  arl-ival,  and  teams  them  to  his  own  premises, 
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if  he  then  finds  that  they  are  inferior  to  what  he  had 
ordered,  and  notifies  the  vendor  in  a  reasonable  time,  he 
has  not  so  accepted  the  goods  as  to  estop  him  from  reject- 
ing them  because  of  non-compliance  with  the  order. 

Deteriordtioii  i)i  transit.  Who  hears  it.  In  Winnipeg  Fi.^li 
Co.  V.  Whitman  Fish  Co.,  41  S.  C.  R.,  453,  the  respondents 
sold  a  carload  of  fish  to  the  appellants,  to  be  shipped,  in 
winter,  from  their  warehouse  at  Canso,  Nova  Scotia,  f.o.b., 
Winnipeg.  The  sale  of  the  carload  in  question  was  by- 
sample,  and  the  sample  was  sound  and  satisfactory.  When 
the  fish  arrived  they  were  frozen,  and  so  continued  for  six 
weeks,  the  atmospheric  conditions  being  such  that  they 
could  not  deteriorate  in  the  meantime.  When  tried,  they 
proved  unsound,  and  were  returned  by  customers.  It  was 
held  on  appeal,  reversing  the  decision  of  the  Manitoba 
Supreme  Court,  that  the  appellant  defendants  must  succeed 
on  their  counter-claim  for  damages  on  breach  of  warranty 
that  the  fish  were  according  to  sample ;  that  any  loss  occa- 
sioned by  deterioration  in  course  of  transit,  not  necessarily 
incident  to  the  course  of  transit,  should  be  borne  by  the 
sellers,  and  that  the  loss  in  the  present  case  was  not  so 
incident.  It  was  also  held  that  the  purchasers  had  notified 
the  vendors  in  reasonable  time  under  the  circumstances. 
The  case  of  Beer  v.  Walker,  46  L.  J.  C.  P.  677  (the  Ostend 
rabbits  case),  was  iheld  applicable  by  Sir  Charles  Fitz- 
patrick,  C.J. 

No  examination  was  made  of  the  fish  on  their  arrival  at 
Winnipeg  and  their  delivery  to  the  defendants.  Such  an 
examination  could  not  have  been  made  without  thawing  out 
each  box  of  fish,  and  the  defendants  adopted  what  Sir  Louis 
Davies  said  was  the  usual  and  customary  method  of  selling 
frozen  fish  to  customers,  who  would  properly  and  effec- 
tively determine  their  true  condition  by  thawing  out  and 
cooking  the  fish.  This,  of  course,  involved  some  delay  in 
determining  the  character  of  the  fish,  and  the  defendants' 
contention  was  that  there  had  been  undue  delay  and  a 
dealing  with  the  fish  inconsistent  with  the  ownership  of  the 
seller.  The  Sale  of  Goods  Act  was  in  force  in  Winnipeg, 
but  there  was  no  suggestion  that  as  respects  the  point  at 
issue  the  Act  was  anything  more  than  a  codification  of  the 
common  law. 
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Sir  Louis  Davies  sums  up  his  conclusions  in  respect  to 
the  matter  in  the  following  terms :  ' '  That  the  sale  was  one 
"  by  sample.  That  the  risks  of  deterioration  in  the  fish 
"  necessarily  incident  to  the  course  of  transit  fall  under 
' '  Section  33  of  the  Sale  of  Goods  Act  upon  the  purchaser, 
"  and  all  other  risks. upon  the  seller,  and  that  assuming  the 
"  goods  to  have  been  delivered  to  the  carrier  at  Canso  in 
"  good  and  suitable  condition,  as  found  by  the  Court  of 
"  Appeal,  and  upon  which  I  do  not  express  any  opinion, 
"  any  damage  causing  deterioration  to  the  fish  arising 
' '  from  their  having  been  frozen  and  thawed  during  transit, 
"  not  necessarily  incident  to  the  transit,  must,  under  the 
' '  circumstances  of  this  case  be  held  to  have  been  accidental 
"  and  exceptional  and  so  must  fall  upon  the  seller." 

Buyer  of  property  not  passing  until  price  paid,  sells  to 
another.  Vendor  must  demand  before  suing  in  trover,  sub- 
vendee  being  rightfully  in  possession.  While  the  purchaser 
under  a  conditional  sale,  the  property  remaining  in  the 
vendor  until  the  price  is  paid  or  some  other  condition  is 
performed,  cannot  transfer  any  better  title  than  he  himself 
has,  unless  the  vendor  has  done  something  to  make  a  title 
by  estoppel, — yet  a  transfer  from  the  buyer  to  another  is 
legal.  Goods  were  delivered  to  one  Condon  under  a  special 
contract  that  until  paid  for  they  were  to  remain  the  prop- 
erty of  the  vendor.  Condon  sold  the  goods  before  thej' 
were  paid  for,  and  the  purchaser  did  jiot  know  anything 
about  the  claim,  of  the  original  vendor.  Wilson,  C.J.,  speak- 
ing for  the  Court  of  Common  Pleas,  Ontario,  said  that, 
"  the  defendant  was  guilty  of  no  actual  wrong  in  buying 
"  the  articles  from  Condon.  He  was  entitled  to  have  a 
"  demand  made  for  them  before  the  action  was  brought. 
"  He  had  a  right,  too,  to  buy  Condon's  interest  in  the 
"  goods."    Tufts  v.  Mottashed  (1879),  29  U.  C.  C.  P.  539. 

Caveat  emptor  and  estoppel.  Some  cases  are  inserted  in 
the  Ontario  Digest  in  which  the  maxim  "  caveat  emptor  " 
was  applied,  for  which  it  is  difficult  to  find  a  proper  place 
in  this  volume.  In  Thompson  v.  Nelles,  4  U.  C.  C.  P.  399, 
a  merchant  was  accustomed  to  deliver  cloth  to  a  tailor  to 
be  made  into  coats  for  him.  The  tailor  was  also  in  the 
business  of  exhibiting  and  selling  coats  on  his  own  account. 
He  sold  some  of  the  plaintiff's  coats  to  a  customer,  who 
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supposed  he  was  buying  the  tailor's  coats.  It  was  held 
that  the  maxim  "  caveat  emptor  "  applied,  and  that  the 
purchaser  could  not  get  a  title  from  the  tailor;  nemo  dat 
quod  non  hahet. 

In  another  case,  a  land-owner  agreed  to  sell  land  to  B., 
who  failed  to  pay  for  it,  and  it  was  sold  over  his  head  to 
another  party,  B  still  remaining  for  a  time  in  possession. 
and  cutting  logs,  which  he  sold  to  C,  the  logs  so  sold  having 
been  cut  after  the  conveyance.  The  purchaser  of  the  land 
ejected  B  and  notified  C  to  pay  no  more  money  to  him  for 
the  logs.  B  sued  C  for  the  price,  when  these  facts  were  set 
up  and  held  to  be  a  good  defence.  "  Although  the  general  or 
"  prima  facie  rule  is  that  an  agent,  bailee  or  vendee  cannot 
"  resist  his  principal  or  dispute  tihe  title  of  the  bailor  or 
"  vendor,  still  if  a  paramount  owner  steps  in  and  forbids 
"  the  bailee  returning  the  goods  at  his  peril,  or  the  vendee 
"  paying  the  price,  and  the  bailor  or  vendor  had  no  right  or 
"  title,  it  appears  to  me  that  the  bailee  or  vendee  may  then 
' '  resist  the  principal.  He  does  not,  nor  could  he  do  so  of  his 
"  own  mere  motion,  but  where  a  third  party  intervenes, 
"  such  party  being  the  true  owner,  the  defendant  may  set 
"  up  the  jus  tertii  as  a  defence."  McMahon  v.  Grover,  3 
U.  C.  C.  p.  65. 

Property  by  estoppel.  In  People's  Bank  of  Halifax  v. 
I'J.stey,  ?>i  S.  C.  E.  429,  the  People's  Bank  were  owners  of 
a  quantity  of  logs  in  the  possession  of  a  boom  com- 
pany, and  agreed  to  sell  them  to  one  McKendrick,  one 
of  the  terms  of  the  agreement  being  that  the  property 
should  remain  in  the  vendors  until  the  payment  of  the 
price.  They  accordingly  gave  an  order  to  the  boom-keeper 
to  deliver  to  McKendrick.  The  defendant  Estey  being 
desirous  of  purchasing  the  logs,  telephoned  the  bank  asking 
if  they  had  the  logs  for  sale,  to  which  the  manager  replied. 
"  No,  I  have  sold  them  to  McKendrick."  Upon  receiving 
this  information,  Estey  purchased  some  of  the  logs  from 
McKendrick,  against  whom  the  bank,  not  having  been  paid 
by  McKendrick,  asserted  their  right  on  the  agreement  that 
the  property  should  not  pass  until  paid  for,  by  bringing 
an  action  of  trover  against  Estey.  It  was  held  by  the 
majority  of  the  court,  concurring  in  the  judgment  of  the 
Supreme  Court  of  New  Brunswick,  that  the  bank  was 
estopped  from  asserting  title  to  the  logs  against  the  de- 
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f endant.  Per  Sir  Elzear  Tascherean,  C. J . :  "  In  common 
' '  parlance,  for  one  to  say  that  he  has  sold  his  property  with- 
out adding  a  word  more  means  that  he  has  parted  with 
all  his  interest  in  it.  .  .  .  White,  the  bank  manager, 
was  not  obliged  to  speak  at  all,  but  when  he  did  speak  he 
had  no  right  to  mislead  Estey  by  telling  him  what  would 
reasonably  lead  any  intending  purchaser  to  believe  that 
if  he  wanted  to  buy  he  had  to  go  to  McKendrick. ' '  There 
was  a  powerful  dissenting  opinion  by  Nesbit,  J.,  concurred 
in  by  Killam,  J.  In  the  dissenting  opinion  it  is  pointed  out 
that  White  had  no  reason  to  suppose  that  Estey  was  asking 
for  information  upon  any  point  except  as  to  the  question 
whether  the  bank  was  or  was  not  in  a  position  to  sell  him 
the  logs,  and  he  had  given  as  to  this  the  very  information 
that  was  sought.  The  question  suggests  itself  whether 
White  had  not  a  right  to  assume,  if  it  was  in  his  mind  that 
Estey  wished  to  buy  the  logs,  that  he  would,  upon  applica- 
tion to  McKendrick,  be  informed  of  the  fact  as  to  McKen- 
drick's  title.  Could  White  be  supposed  to  assume  that 
McKendrick  would  defraud  Estey  by  representing  the  logs 
to  be  absolutely  his  own  when  in  fact  the  property  was  to 
remain  in  the  bank  until  they  were  paid  for? 

Free  on  board.   Meaning  and  effect  of  this  phrase.   Pur- 
chaser  need   not   pay   until   goods    are    on   hoard.      Per 
Robinson,  C.J.,  in  George  v.  Glass,  14  U.  C.  Q.  B.  519  (1857), 
'  It  is  clear  that  before    the    defendant  "     (purchaser) 
'  could  be  legally  called  upon  to  pay  for  the  flour,  he  had 
'  a  right  to  see  that  the  article  really  was  where  it  was 
*  reported  to  be,  and  that  it  was  of  a  proper  quality,  and 
'  moreover,  he  had  a  right  to  see  it  free  on  board.  But  this 
'  is  not  an  action  for  the  price,  nor  an  action  charging 
'  the  defendant  with  any  breach  of  his  engagement  in  not 
'  paying   the   money  upon   the  production   of  the  ware- 
'  house  receipt  and  delivery  order."    The  action  was  for 
not  accepting,  and  under  the  facts  of  the  case  it  seemed 
clear  that  the  purchaser  was  endeavoring  to  get  rid  of  his 
bargain,  the  vendor  being  ready  and  willing  to  go  on  with 
the  delivery  under  the  terms  of  the  contract. 

In  Clark  v.  Bose,  29  U.  C.  Q.  B.  302  (1870),  under  a  con- 
tract to  deliver  10,000  bushels  of  oats  "  at  40  cents  per  34 
"  pounds,  free  on  board  at  Kingston,"  it  was  held  that  the 
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purchaser  was  not  bound  to  pay  or  tender  the  price 
before  requiring  the  seller  to  put  the  oats  on  board.  The 
dictum  in  George  v.  Glass,  just  quoted,  was  referred  to 
by  Draper,  C.J.,  of  the  Court  of  Appeal,  with  approval, 
as  establishing  that  the  defendant  could  not  have  main- 
tained an  action  for  the  price  until  he  had  delivered  the 
oats  free  on  board ;  '  *  neither  can  he  maintain  this  defence 
"  on  the  ground  that  he  was  not  paid  until  he  had  so  deliv- 
"  ered  them."  The  performance  of  the  contract  to  deliver 
free  on  board  was,  he  held,  an  indispensable  preliminary 
to  a  rightful  demand  of  payment.  As  to  the  objection  that 
vendor  would,  under  this  rule,  have  to  part  with  his  pro- 
perty without  payment,  he  said:  "  The  parting  with  the 
"  possession  and  control  of  the  property,  or  the  symbol  of 
"  the  property,  would  not  be  requisite  on  the  defendant's 
"  part  before  payment,  because  the  mere  shipment  would 
"  not  divest  him  of  the  property;  he  would  hold  the  bill 
"  of  lading,  as  shipper,  and  could  transfer  it  simultane- 
"  ously  with  the  receipt  of  payment."  On  the  same  point, 
Gait,  J.,  said:  "  It  was  insisted  upon  in  the  argument 
"  before  us  that  it  was  unreasonable  to  expect  that  the 
"  defendant  should  place  his  property  on  board  a  vessel 
"  chartered  by  the  plaintiff  before  he  had  received  the 
"  price,  but  it  seems  to  me  much  more  unreasonable  to 
"  expect  the  plaintiff  to  part  with  his  money  before-  the 
"  oats  had  been  placed  on  board  the  vessel." 

It  is  the  duty  of  the  buyer,  under  a  contract  to  deliver 
free  on  board,  to  provide  the  ship  or  other  conveyance,  but 
the  vendor  must  pay  the  cost  of  shipment,  "  and  all  port 
"  and  harbor  charges,  such  as  canal  duties,  wharfage, 
"  etc."  This  was  held  by  Harrison,  C.J.,  in  Marshall  v. 
Jamieson,  42  U.  C.  Q.  B.  115  (1877),  to  have  been  estab- 
lished by  the  cases,  some  of  which  are  referred  to  in  the 
foregoing  paragraphs. 

Duty  of  vendee  to  provide  shipping,  even  where  goods 
sold  '.'  free  on  hoard."  The  duty  of  the  vendor,  under  a 
contract  by  which  he  sells  goods  "  free  on  board,"  extends 
to  the  payment  of  all  port  and  harbor  charges,  but  the 
buyer  must  provide  the  ship.  This  was  held  in  Marshall  v. 
Jamieson,  42  U.  C.  Q.  B.  115  (1877), in  which  a  number  of 
cases  are  cited,  and  the  point  is  treated  as  well  settled  by 
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authority.  The  same  rule  extends  to  a  shipment  by  rail, 
and  in  this  case  it  was  held  to  be  the  duty  of  the  buyer  to 
provide  the  cars  for  the  shipment.  Not  having  done  so  in 
a  reasonable  time,  he  could  not  recover  for  the  non-delivery 
of  the  wheat  sold.  Where  the  purchaser  had  no  shipping 
ready  to  take  the  goods  on  board  at  the  time  agreed  upon 
for  delivery,  it  was  treated  as  a  plain  case  in  Rowland  v. 
Brown,  13  U.  C.  Q.  B.  199  (1856),  that  he  must  pay  all  the 
warehouse  charges  after  the  date  when  he  should  have  had 
the  goods  shipped,  the  vendor  having  paid  the  warehouse 
charges  up  to  that  date. 

Warranties  and  Conditions. 

Implied  warranty  of  title  on  sale  of  specific  goods.  The 
question  opened  up  by  the  comments  on  the  leading  case 
of  Morley  v.  Attenborough  can  hardly  be  considered  as 
perfectly  well  settled.  As  was  said  by  Lord  Campbell  in 
Sims  v.  Marry  at,  "the  exceptions  have  well-nigh  eaten  up 
"  the  rule  ">  of  law  as  laid  down  by  Parke,  B.,  in  that 
case.  In  Peuchen  v.  Imperial  BanJc,  20  0.  E.  333,  so  late  as 
1891,  Boyd,  C,  said  that  with  Morley  v.  Attenborough  un- 
reversed, he  felt  uncertain  as  to  this  head  of  the  law.  ' '  The 
general  doctrine  has  been  completely  changed,  according 
to  the  exposition  of  individual  judges  within  less  than  a 
"  generation,  so  that,  in  1867,  we  have  Bovill,  C.J.,  saying: 
"  '  I  consider  the  general  rule  to  be  that  upon  a  sale  of 
' '  '  goods  there  is  no  warranty  of  title  implied  by  law, '  and 
' '  in  1884,  Stephen,  J.,  is  of  opinion  that  the  law  usually  pre- 
' '  sumes  a  warranty  of  title  on  sale  of  chattels,  and  particu- 
"  larly  in  the  case  of  executory  sales  of  personal  property." 
As  to  executory  agreements,  it  was  laid  down  in  the  early 
editions  of  Benjamin  on  Sales  that  the  seller  warrants  by 
implication  his  title  in  the  goods  which  he  promises  to  sell ; 
because'  plainly  nothing  could  be  more  untenable  than  the 
pretension  that  if  A  promised  to  sell  100  quarters  of  wheat 
to  B,  the  contract  would  be  fulfilled  by  the  transfer  not  of 
the  property  in  the  wheat,  but  of  the  possession  of  another 
man's  wheat.  It  was  with  respect  to  a  sale  of  specific 
chattels  that  the  question  remained  open,  and  as  to  these 
it  was  universally  conceded  that  an  affirmation  by  the  seller 
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that  the  chattel  was  his  was  equivalent  to  a  warranty  of 
title,  and  that  this  affirmation  might  be  implied  from  his 
conduct  as  well  as  from  his  words,  and  might  also  result 
from  the  nature  and  circumstances  of  the  sale.    The  con- 
troverted question  was  therefore  narrowed  down  to  the 
point  whether,  in  the  sale  of  a  chattel,  an  innocent  seller,  by 
the  mere  act  of  sale  asserted  that  he  was  the  owner,  be- 
cause if  so,  it  followed  from  what  has  already  been  said 
that  he  warranted  the  title.    In  the  Ontario  case  referred  to 
of  Peuchen  v.  Imperial  Bank,  Boyd,  C,  quoted  as  the  last 
significant  word  on  the  subject  the  statement  of  the  law 
given  by  Judge  Chalmers,  now  Sir  M.  J).  Chalmers,  in  his 
book  on  the  Sale  of  Goods,  which  had  come  to  hand  since 
the  argument  of  the  case.    In  that  work  the  author  quoted 
the  general  rule  as  laid  down  by  Benjamin,  thus:   "  By  a 
"  contract  of  sale  the  seller  impliedly  warrants  his  right 
"to  sell  the  goods,  unless  the  circumstances  of  the  sale  or 
"  agreement  to  sell  are  such  as  to  show  that  the  seller  is 
"  transferring  only  such  property  as  he  may  have  in  the 
"  goods."    In  the  case  referred  to,  which  was  before  the 
Ontario  Chancery  Division,  the    Imperial  Bank    had  en- 
dorsed a  bill  of  lading,  held  by  them,  over  to  the  plaintiff 
for  a  quantity  of  oil,  and  the  goods  having  been  seized  and 
forfeited  under  the  Customs  Act,  the  plaintiff  could  not 
get  possession.    The  jury  found  that  it  was  the  bank  which 
sold  the  goods  to  the  plaintiff;  that  they  professed  to  sell 
with  a  good  title ;  that  they  had  not  a  good  title,  and   the 
plaintiff  could  not  by    any    diligence    have    obtained  the 
goods.    It  was  held  that  this  was  not  merely  a  transfer  of 
the  bill  of  lading  by  the  bank  as  a  redeemable  instrument, 
but  as  one  which  had  become  absolute  by  the  exercise  of  the 
bank's  power  in  default  of  the  original  holder  of  the  bill 
of  lading,  and  that  it  was  not  a  mere  transfer  of  the  bank's 
interest  to  the  purchaser,  but  a  sale  of  the  goods,  with  a 
warranty  of  title.     Eobertson,  J.,  stated  his  conclusions 
on  the  general  question  of  warranty  of  title,  as  follows : 
"  The  conclusion  I  have  come  to,  after  considering  these 
' '  and  other  cases,  is  that  the  law  at  the  present  day  is  that 
"  in  all  ordinary  sales  of  goods,  the  vendor,  by  exercising 
' '  the  highest  act  of  dominion  over  the  article  in  offering  it 
' '  for  sale,  thereby  leads  the  purchaser  to  believe  that  he  is 
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'  the  owner;  but  this  applies,  it  appears  to  me,  only  to 
'  ordinary  cases,  and  not  to  a  case  where  the  vendor  is 
'  acting  in  any  special  character,  such  as  a  mortgagee,  a 
'  pledgee,  or  a  sale  by  the  sheriff  under  execution,  etc., 
'  where  the  vendor  does  not,  by  word,  act  or  deed,  give  the 
'  purchaser  to  understand  that  he  is  selling  the  goods,  and 
'  not  his  interest  merely  or  his  title  thereto.  It  may  be 
'  that  I  have  put  the  rule  too  broadly  in  the  foregoing, 
'  and  that  the  weight  of  authority  is  against  it  exactly  in 
'  the  terms  put ;  but  I  think  it  beyond  doubt  that  it  cannot 
'  be  extended  beyond  what  I  have  stated. ' ' 

The  American  distinction  is  then  dealt  with,  between  the 
case  of  goods  in  the  possession  of  the  vendor  and  those  not 
in  possession.  But  this  distinction  is  here  said  by  Robin- 
son, J.,  to  have  been  decisively  repudiated  by  BuUer,  J.,  in 
Pasley  v.  Freeman,  3  T.  R.  at  p.  58,  and  by  the  judges  in 
Eichholz  V.  Bannister,  17  C.  B.  N.  S.,  708.  But  even  accord- 
ing to  the  American  distinction,  he  thought  the  excepted 
cases,  in  which  there  would  be  no  warranty  of  title,  must 
be  substantially  cases  of  sales  of  the  mere  naked  interests 
of  persons  having  no  possession,  in  which  cases  no  war- 
ranty of  title  was  implied,  and  he  cited,  along  with  another 
case,  the  Massachusetts  case  of  Shattuck  v.  Green,  in  which 
Morton,  J.,  said:  "  The  possession  of  an  agent  or  of  a 
"  tenant  in  common  holding  the  goods  for  the  vendor,  and 
"  as  his  property,  and  not  adversely,  is  the  constructive 
' '  possession  of  the  vendor ;  and  if  he  sells  goods  thus  held 
"  as  his,  a  warranty  of  title  is  implied."    104  Mass.  42. 

In  Dickie  v.  Bunn,  1  Terr.  L.  R.  83,  defendant  sold  a  mare, 
then,  as  was  assumed  in  the  absence  of  evidence  to  the 
contrary,  in  the  defendant's  possession.  It  was  held  that 
the  sale  being  one  of  a  specific  article,  and  there  being  no 
evidence  that  the  vendor  did  not  intend  to  assert  owner- 
ship, but  only  to  transfer  such  interest  as  he  might  have, 
there  was  an  implied  warranty  of  title.  The  defendant 
having  arranged  with  the  plaintiff  that  a  third  party  should 
hold  the  mare  pending  settlement  of  the  dispute  about  the 
title,  and  having,  upon  inspecting  the  adverse  claim  and 
alleged  title,  authorized  the  custodian  to  give  her  up  to  the 
claimant,  held  sufficient  evidence  by  way  of  admission  on 
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which   the   trial   judge   could   reasonably   find   breach   of 
warranty. 

Implied  warranty  of  merchantahleness.  Remedy  for 
breach  in  case  of  specific  chattel  and  goods  in  general,  re- 
spectively. The  case  of  Mooers  v.  Gooderham  &  Worts, 
14  0.  K.  451  (1887),  contains  a  clear  statement  by  Ferguson, 
J.,  of  the  rights  of  the  vendee  on  a  sale  of  goods  which  turn 
out  to  be  unmerchantable.  The  sale  was  of  a  cargo  of  rye, 
which  on  being  unloaded,  was  discovered  to  be,  part  of  it, 
heated.  There  had  been  no  opportunity  to  inspect  as  in 
the  case  of  Borthwick  v.  Young,  12  A.  E.  671,  where  it  was 
held  that  plaintiff  could  not  recover  damages  on  a  sale  of 
apples  which  he  had  had  an  opportunity  to  inspect,  and  of 
which  he  had  inspected  several  barrels,  but  which,  although 
marketable,  turned  out  to  be  of  inferior  quality  to  that 
expected  by  the  purchaser  and  inferior  on  the  whole  to 
those  seen  on  the  inspection.  The  rights  and  duties  of  the 
parties  in  case  of  goods  discovered  to  be  unmarketable  are 
set  out  by  Ferguson,  J.,  at  p.  457  of  the  report. 

Right  of  purchaser  to  set  up  in  action  for  the  price  the 
worthlessness  of  the  goods,  after  recovery  of  damages  in 
previous  action  for  breach  of  warranty.  The  case  of  Ahell 
V.  Church,  1  S.  C.  E.  442,  in  the  Supreme  Court  of  Canada, 
on  appeal  from  the  Ontario  Court  of  Appeals,  raised,  appar- 
ently for  the  first  time  in  any  court  of  the  Empire,  the 
question  whether  a  purchaser  who  had  brought  an  action 
for  breach  of  warranty,  and  recovered  special  damages 
for  the  stoppage  of  his  mill  and  the  expense  of  removing 
the  wheel  and  fitting  up  another  wheel,  could,  in  a  subse- 
quent action  by  the  vendor  for  the  price,  give  evidence  of 
the  worthlessness  of  the  wheel,  the  contention  being  that 
this  must  have  constituted  an  element  of  the  damages 
recoverable  in  the  purchaser's  action  for  breach  of  the 
warranty,  and  was  therefore  res  judicata.  The  trial  judge 
had  excluded  the  evidence,  saying,  "  it  was  optional  with 
"  the  defendant  "  (the  purchaser)  "  to  set  up  the  defec- 
''  tive  quality  as  a  defence,  or  in  a  cross-action,  to  go 
"  for  both  that  and  for  special  or  consequential  dam- 
' '  ages, ' '  but,  as  he  had  already  brought  an  action,  in  which 
the  damages  now  sought  by  way  of  abatement  might 
have  been,  and  perhaps  had  been,  recovered,  the  evidence 
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should  be  excluded  in  this  action;  The  Supreme  Court  of 
Canada,  reversing  the  judgment  of  the  Ontario  Court  of 
Appeals,  held  that  'this  evidence  had, been  improperly  ex- 
cluded, and  that  the  purchaser,  when  sued  for  the  price, 
could  show  that  the  wheel  was  valueless.  In  the  dissenting 
opinion  of  Sir  Henry  Strong,  then  Strong  J.,  the  question 
is  treated  as  a  new  one,  not  hitherto  decided  by  any  Eng- 
lish case,  and  he  states  it  to  be  whether  the  vendee  of 
chattels  purchased  with  a  warranty,  for  cash,  who  had  not 
paid  the  price,  could,  in  an  action  formerly  brought  by  him 
for  breach  of  the  warranty,  have  received  general,  as  dis- 
tinguished from  special  and  consequential,  damages.  If, 
in  the  former  action,  the  purchaser  could  have  recovered 
his  general  damages,  consisting  of  the  difference  between 
the  actual  value  of  the  article  sold  and  what  would  have 
been  its  value  if  it  had  been  equal  to  the  warranty,  then 
it  was  not,  he  thought,  to  be  disputed  that  the  former 
judgment  estopped  the  purchaser  from  insisting  in  the 
present  action  on  compensation  or  reduction  of  the  price, 
on  the  ground  of  breach  of  warranty.  The  warranty 
being  a  collateral  contract,  the  remedy  of  ihe  vendee  for 
a  breach  of  it  was  originally  restricted  to  an  action,  the 
right  to  bring  which  was  in  no  way  dependent  on  the  pay- 
ment of  the  price.  The  case  of  Basten  v.  Butter,  7  East, 
479,  had  sanctioned  the  practice  of  allowing  the  purchaser, 
in  an  action  for  the  price,  to  set  up  the  breach  of  warranty 
in  mitigation  of  damages,  and  obtain  a  reduction  corres- 
ponding with  what  are  called  the  ordinary  or  immediate 
damages  arising  from  non-compliance  with  the  warranty, 
namely,  the  difference  betweeen  the  actual  value  of  the 
goods  sold  and  that  which  would  have  been  their  value  if 
they  had  answered  the  warranty.  But  the  cause  of  action 
being  one  and  indivisible,  although  the  damages  were  to  a 
certain  extent,  for  practical  convenience,  made  divisible, 
no  second  action  could  be  brought  on  the  warranty  on  the 
pretence  that  the  recovery  in  the  first  action  was  confined 
to  special  damages ;  and  for  the  same  reason  no  recoupment 
could  be  had  under  like  conditions,  unless  the  non-payment 
of  the  overdue  price  disentitled  the  vendee  to  recover  his 
general  damages  in  the  first  action,  which  was  the  very 
point  in  the  present  appeal.    "  This  is  all  the  cases  prove. 
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"  It  is  now,  as  I  understand  the  judgment  of  tlie  majority 
"  of  the  court,  intended  to  add  to  these  propositions 
"  another,  namely,  that  a  purchaser  is  not  to  be  permitted 
"  in  an  action  on  a  warranty  to  recover  his  ordinary  gen- 
"  eral  damages,  consisting  of  the  difference  between  the 
"  actual  and  the  warranted  value,  so  long  as  he  has  not 
"  fulfilled  his  own  liability  under  the  contract  by  payment 
"  of  the  price." 

The  reasoning  by  which  a  majority  of  the  court  arrived 
at  a  conclusion  opposed  to  the  opinion  of  the  dissenting 
judge,  is  contained  in  the  passages  quoted  by  the  Chief 
Justice,  Sir  William  Buell  Richards,  from  the  opinion  of 
Moss,  J.,  who  dissented  from  the  judgment  of  the  Court  of 
Appeal.  Referring  to  the  contention  that  the  purchaser 
in  the  suit  on  the  breach  of  warranty,  claiming  special 
damages,  would  be  estopped  by  the  judgment  from  setting 
up  the  worthlessness  of  the  article  when  sued  for  the 
price,  the  learned  judge  proceeded  as  follows: 

"  That  rule  would  constrain  him  to  recover  for  this  sum, 
' '  and  as  a  consequence  would  drive  Abell  into  commencing 
"  an  action  against  him  for  precisely  the  same  sum,  even 
"  if  the  parties  really  agreed  in  the  position  that  the  ma- 
"  chinery  was  of  no  value,  and  neither  desired  any  litiga- 
' '  tion  upon  that  point.  Church  could  not  omit  to  claim  this 
"  sum,  because  he  would  then  be  exposed  to  a  suit,  in  which 
' '  he  would  be  compelled,  according  to  that  rule,  to  pay  the 
"  full  contract  price  for  the  worthless  article.  Abell  must 
"then,  to  protect  himself,  commence  an  action  for  the 
' '  whole  price,  although,  if  no  such  claim  had  been  made,  he 
"  might  have  been  content  to  resume  possession  of  the 
"  machine  and  make  no  demand  for  the  contract  price.  In 
"  my  judgment  no  arguments  founded  upon  mere  techni- 
"  cality  should  suffice  for  the  establishment  of  a  rule  lead- 
"  ing  to  consequences  so  inconvenient  and  unjust.  I 
"  cannot  perceive  that  it  involved  any  violation  of  the  rule 
"  against  splitting  up  a  cause  of  action,  to  permit  Church 
•'  to  say  in  his  action  that  he  only  claimed  for  the  special 
"  damages,  and  that  it  was  time  enough  to  discuss  the 
"  question  of  inferiority,  or  worthlessness  if  Abell  prose- 
' '  cuted  him.    "Why  should  Church  have  been  then  compelled 


26311  CANADIAN  NOTES.  [Pt.  II. 

"  to  advance  any  claim  in  respect  of  a  matter  which,  he 
"  was  content  to  let  rest? 

"  It  seems  to  me  that  in  harmony  with  the  decisions  of 
' '  Mondell  v.  Steele  and  Davis  v.  Hedges,  it  is  a  reasonable 
' '  rule  to  lay  down  for  the  ascertainment  of  damages  where 
"  a  purchaser  with  a  warranty  brings  an  action  before  he 
"  has  paid  the  contract  price,  or  at  least  rendered  himself 
"  absolutely  liable  to  pay  it,  as  by  giving  a  bill  of  exchange 
"  or  a  promissory  note,  that  he  shall  only  recover  the 
"  amount  of  his  special  damage,  and  that  he  shall  be  left 
' '  to  use  the  inferiority  of  value  as  a  weapon  of  defence,  if 
"  the  vendor  claims  from  him  the  full  contract  price. 

"  It  was  merely  pressed  in  argument  that  his  liability 
"  to  pay  the  full  contract  price  entitled  him  to  recover  to 
"  the  same  extent  as  if  he  had  actually  paid,  but  if  the 
"  correct  rule  be  that  I  have  just  stated,  the  patent  objec- 
"  tion  to  this  argument  is  that  it  assumes  a  degree  of 
"  liability  which  did  not  exist.  He  was  only  liable  to  pay 
' '  what  the  appellant  could  by  law  compel  him  to  pay.  This, 
"  according  to  Mondell  v.  Steele,  was  not  the  contract 
"  of  value.  For  the  amount  equivalent  to  representing  an 
"  price,  but  the  difference  between  it  and  the  inferiority 
"  inferiority  of  value  he  was  not  liable. 

"  Before  any  action  was  brought  by  either  party,  the 
"  ultimate  right  of  the  appellant  was  to  receive  from  the 
"  respondent  the  contract  price  diminished  by  the  inferi- 
' '  ority  of  value.  The  ultimate  right  of  the  respondent  was 
' '  to  receive  from  the  appellant  compensation  for  his  special 
"  damage.  As  it  is,  the  respondent,  while  only  recovering 
"  his  special  damage,  is  condemned  to  pay  the  full  contract 
"  price  for  no  better  reason,  so  far  as  I  can  perceive,  than 
"  that  he  brought  his  action  first." 

The  reasoning  of  Moss,  J.,  in  the  Court  of  Appeal,  sug- 
gests important  questions.  He  argues  that  because  a  de- 
fendant, sued  for  the  price,  could  reduce  the  plaintiff's  re- 
covery by  proving  the  worthlessness  of  the  article,  and  yet 
sue  for  consequential  damages,  the  purchaser  suing  for 
breach  of  the  warranty,  must  be  allowed  after  recovery  to 
show  the  defect  in  the  article  in  mitigation  of  damages  when 
sued  for  the  price.  The  reason  why  the  purchaser  in  the 
case  just  stated  is  allowed  to  sue  for  consequential  damages 
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is  that  he  could  not  have  set  these  up  in  answer  to  the 
action  for  the  price,  and  the  claim,  therefore,  is  not  res 
judicata.     If  the  purchaser  suing    for    damages   on  the 
warranty  could  have  recovered  the  general  damages,  it  is 
diffictilt  to  see  the  answer  to  Strong,  J.,'s  contention  that 
the  matter  is  res  judicata  after  the  judgment  in  the  action 
on  the  warranty.     The  question  seems,  therefore,  to  be 
reduced  to  the  inquiry  could  the  purchaser  recover  these 
damages  where  he  has  not  paid  for  the  goods  or  given  a 
note,  and  the  answer  of  Mr.  Mayne  is  that  he  could  do  so 
because  he  is  liable  for  the  price.     The  convenient  course 
would  seem  to  be  to  allow  the  general  as  well  as  the  special 
damages  to  be  claimed  in  the  purchaser's  action  on  the 
•warranty,  even  though  the  price  has  not  been  paid,  the 
vendor  being  allowed  to  set  off  the  price,  thus  disposing 
of  all  the  matter  in  controversy  without  circuity  of  action. 
Action  for  breach  of  warranty  though  price  not  paid. 
Cook  V.  Thomas,  6  Man.  286,  was  an  action  on  a  warranty 
of  second-hand  machinery,  good  for  twelve  months,  with 
proper  care.    It  was  held  that  damages  could  be  recovered 
for  the  breach  of  the  warranty,  notwithstanding  that  the 
purchase  price  had  not  been  paid,  promissory  notes  having 
been  given  for  the  amount.     Church  v.  Abell  was  distin- 
guished. "  Before  the  present  action  was  brought  the  pur- 
'  chase  money  had  been  secured,  and  a  large  part  of  it 
'  paid,  so  the  case  falls  within  the  exceptions  referred  to 
'  by  Moss,  J.,  in  his  dissenting  judgment  in  the  Ontario 
'  Court  of  Appeal.    In  the  Supreme  Court  his  judgment 
'  was  approved  of.    Indeed,  Mr.  Ju.stice  Strong  held  that 
'  a  purchaser's  rights  in  respect  of  a  warranty  were  in  no 
'  way  subject  to  any   condition    of   prior   payment.    The 
'  measure  of  damages  was  held  to  be  the  sum  which  at  the 
'  time  of  the  sale  it  would  have  been  necessary  to  expend 
'  in  order  to  remove  any  defect  which  constituted  a  breach 
'  of  warranty." 

May  be  warranty  without  property  passing.  Warranty 
on  bailment.  Damages.  In  Copeland  v.  Milligan,  9  Man, 
143,  the  plaintiff  sued  on  a  promissory  note  given  to  him  on 
the  sale  of  a  horse.  A  condition  of  the  agreement  was  that 
the  property  was  not  to  pass  to  the  defendant  until  pay- 
ment.    Defendant  fyled    a  counter-claim    for    an    alleged 
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breach  of  warranty  that  the  horse  was  sound.  The  horse 
was  delivered  to  the  defendant  and  used  by  him  for  some 
time,  but  died  before  the  maturity  of  the  note,  from  a  cause 
not  connected  with  the  unsoundness  complained  of.  At  the 
trial  the  jury  found  that  there  was  a  warranty,  that  the 
horse  was  unsound,  and  that  the  difference  in  the  value 
between  the  horse  as  it  was  when  delivered  and  what  it 
would  have  been  if  sound  was  $90.00,  for  which  amount  the 
verdict  was  entered  on  the  counter-claim.  It  was  held,  first, 
that  the  consideration  of  the  note  was  in  part  the  bailment 
and  in  part  the  promise  of  the  vendor  to  sell ;  secondly,  that 
an  action  lay  for  the  breach  of  the  warranty,  and  that  the 
purchaser  should  recover  as  general  damages  for  the  period 
of  the  bailment  and  for  the  proposed  sale  together,  the 
same  amount  as  if  there  were  an  immediate  sale;  thirdly, 
that  the  right  of  action  for  the  breach  of  the  warranty 
arose  at  once,  just  as  in  the  case  of  an  absolute  sale  of  a 
specific  chattel.  Killam,  J.,  said :  ' '  For  the  plaintiff  it  was 
contended  that  there  should  be  no  right  of  action  for 
breach  of  a  warranty  as  the  property  had  not  passed  to 
the  defendant,  and  that  therefore  such  a  counter-claim 
could  not  be  set  up.  .  .  This  involves  a  question  that 
has  never  yet  been  settled  in  this  Province,  although  it 
has  occasionally  been  raised.  In  view  of  the  frequency 
with  which  such  contracts  are  entered  intoj  it  is  a  ques- 
tion of  considerable  importance.  In  Ontario  it  was  held, 
in  Frye  v.  Milligan,  10  0.  E.  509,  and  Tomlinson  v. 
Morris,  12  0.  E.  311,  under  contracts  differing  in  some 
respects  from  the  contract  now  in  question,  that  the 
purchaser  could  not  maintain  an  action  for  general  dam- 
ages for  breach  of  warranty  until  the  property  passed  to 
him.  But  it  was  suggested  that  he  might  be  entitled  to 
special  damages.  ...  It  seems  to  me  that  it  was 
open  to  the  jury  to  infer  that  the  whole  consideration 
for  the  note  was  not  an  agreement  for  the  sale  of  a  horse 
to  the  defendant  in  futuro,  but  that  the  agreement  was 
one  also  for  the  bailment  of  the  horse  to  the  defendant 
at  the  risk  of  the  latter  until  maturity  of  the  note,  and 
then  for  the  sale,  if  the  animal  should  still  be  in  existence. 
In  this  view,  part  of  the  consideration  for  the  note  would 
be  the  bailment,  and  a  total  failure  of  consideration  could 
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"  not  be  alleged.  If  such  an  inference  would  be  open  and 
"  would  support  the  verdict  we  must  suppose  it  to  have 
' '  been  made.  Now  it  is  clear  that  upon  a  bailment  for  hire 
"  there  may  be  an  implied  warranty.  For  this  proposition 
"  a  number  of  cases  are  here  cited.  Certainly  there  may 
"  be  an  express  warranty.  .  .  .  The  unsoundness  was 
"  such,  according  to  the  evidence  of  the  defendant,  as  to 
"  impair  j;he  usefulness  of  the  horse  from  the  time  of  the 
"  delivery  to  him.  There  was  then  an  immediate  damage 
"  to  the  defendant.  Whether  upon  the  sale  or  upon  the 
"  bailment,  these  are  not  to  be  deemed  to  be  new  breaches 
"  of  warranty  and  new  rights  of  action  as  long  as  damage 
"  results  to  the  purchaser.  .  .  It  appears  to  me  that 
"  the  reasonable  view  of  such  a  contract  is  that  the  right 
' '  of  action  arises  at  once,  just  as  in  the  case  of  an  absolute 
"  sale  of  a  specific  article,  and  that  the  purchaser  should 
"  recover  as  general  damages  for  the  period  of  the  bail- 
"  ment  and  for  the  proposed  sale  together  the  same  amount 
"  as  if  there  were  an  immediate  sale." 

Description  of  Goods.  The  vendor  made  a  sale  of  oats, 
described  as  "  good  Canada  oats,"  and  in  fulfilment  of  the 
agreement  delivered  a  mixture  of  oats  and  burnt  wheat,  the 
latter  being  not  far  short  of  one-quarter  in  quantity  of  the 
farmer. 

"  If  a  portion  had  been  oats  of  an  inferior  quality,  or 
"  some  other  grain,  or  imperfectly  formed  grain,  such  as 
"  may  grow  with  and  is  commonly  mixed  in  its  growth  or 
"  culture  with  oats,  then  it  might  be  said  that  plaintiff 
"  could  not  complain  if  this  sort  of  imperfect  grain  made 
"  the  oats  less  marketable,  or  reduced  its  value,  because  he 
"  did  not  protect  himself  by  a  stipulation  that  he  was  to 
"  have  good,  marketable  oats.  But  when  the  admixture  is 
"of  a  kind  of  grain  generally  much  more  valuable  and 
' '  which,  having  been  injured  by  fire,  has  apparently  become 
"  much  less  valuable  than  oats,  and  is  designedly  mixed 
"with  the  oats  to  dispose  of  it  to  better  advantage,  it 
"  would  seem  unreasonable  to  hold  that  any  purchaser 
"  would  be  considered,  under  the  name  of  oats,  as  pur- 
' '  chasing  such  a  mixture,  or  that  it  could  properly  be  sold 
"  in  the  market  under  the  name  of  oats.  I  do  not,  for  the 
"  purpose  of  deciding  this  case,  assume  that  the  defendant, 
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"  when  he  made  the  bargain  with  plaintiff,  was  himself 
"  aware  of  the  admixture  which  lessened  the  value  of  the 
"  article  sold,  but  put  the  case  simply  on  the  ground  that 
"  he  did  not  deliver  to  the  plaintiff  the  article  which  the 
' '  latter  bought,  or  at  all  events  the  quantity  of  the  article 
"  he  agreed  to  sell."  Twohy  v.  Armstrong,  18  U.  C.  C. 
P.  273. 

Verbal  warranty  enforceable.  In  the  case  of  Northwood 
v.  Rennie,  3  0.  A.  E.  37,  the  defendant  was  sued  for  a  breach 
of  warranty  of  a  hay-press,  which  was  warranted  to  be 
capable  of  pressing  ten  bales  of  hay  per  diem.  The  jury 
found  that  there  had  been  such  a  warranty  given,  but  the 
defendant  contended  that  there  had  been  no  absolute  sale, 
but  one  on  a  condition  which  failed,  i.e.,  that  the  agree- 
ment was  that  the  plaintiff  should  purchase  the  machine  if 
it  proved  capable  of  doing  the  work  stipulated.  The  ques- 
tion of  sale  or  no  sale  was  practically  withdrawn  from  the 
jury,  but  the  court  on  the  evidence  considered  that  the  jury 
would  have  been  obliged  to  find  that  there  had  been  a  sale 
with  the  warranty  found  by  the  jury.  Objection  having 
been  taken  that  the  warranty  was  of  no  force,  because  there 
was  no  compliance  with  the  Statute  of  Frauds,  the  court, 
per  Osier,  J.,  said:  "  We  agree  with  the  court  below  in  the 
"  opinion  that  the  plaintiff's  right  of  action  is  not  affected 
"  by  the  statute.  For  all  the  purposes  of  the  present  con- 
' '  troversy,  the  defendant 's  liability  must  be  held  to  be  the 
"  same  as  if  he  had  made  a  verbal  warranty  upon  a  sale  of 
"  a  machine  to  be  manufactured,  and  the  machine  when 
"  delivered  had  not  been  of  the  proper  description.  It 
"  cannot  be  contended  that  such  a  promise  need  be  evi- 
"  denced  by  writing." 

Goods  sold  by  description.  Right  to  reject.  Plaintiffs 
were  manufacturers  of  billiard  tables  in  Toronto,  and  con- 
tracted for  an  exchange  of  tables  with  the  defendants. 
Defendant  represented  his  billiard  table  as  a  full-sized  Eng- 
lish billiard  table,  etc.,  adding,  "  I  am  told  that  it  cost  £200 
"  in  England,  and  is  very  little  worse  for  the  wear."  It 
was  held  by  the  Supreme  Court  of  Canada,  reversing  the 
decision  of  the  Supreme  Court  of  Nova  Scotia,  that  the 
plaintiffs  were  justified  in  rejecting  the  table  sent,  which, 
instead  of  being  a  full-sized  English  billiard-table,  was  an 
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old,  out-of-date  American  table.  Sir  William  Eitchie  said : 
"  It  is  clear  that  the  principle  on  which  the  case  must  be 
'  *  determined  is  not  necessarily  that  it  is  a  question  of  war- 
''  ranty  or  representation,  but  merely  whether  or  not  the 
"  article  delivered  to  the  plaintiffs  fairly  answered  the 
"  description  of  what  the  defendants  agreed  to  sell.  He 
' '  held  that  it  did  not,  and  that  the  defendant  must  pay  the 
"  plaintiff  the  full  value  of  the  table  received  by  them. 
"  May  V.  McBougall  et  al.,  Cameron's  Supreme  Court  Cases, 
"  449,  said  there  to  be  incorrectly  reported  in  18  S.  C.  E. 
"  700." 

Express  warranty  does  not  exclude  implied  warranty  to 
correspond  with  description.  Under  sub-section  (d)  of 
Section  16  of  the  Sale  of  Goods  Act,  E.  S.  Man.  (1902),  Ch. 
152,  an  express  warranty  on  the  sale  of  goods  by  descrip- 
tion does  not  exclude  the  implied  warranty  provided  for  by 
Section  16  of  the  Act,  that  the  goods  shall  correspond  with 
the  description,  and  on  the  sale  of  a  threshing  engine 
by  description,  there  is  an  implied  warranty  that  it  shall 
be  reasonably  fit  for  the  work  that  the  vendor  knew  the 
buyer  wanted  it  for,  which  is  not  inconsistent  with  any  of 
the  express  warranties  usually  inserted  in  such  a  contract. 
Where  a  contract  for  the  sale  of  a  threshing  engine  contains 
the  usual  warranties,  and  also  a  provision  that  in  case  the 
engine  is  not  satisfactory  the  Company  may  supply  another 
engine,  and  if  it  does,  the  terms  of  the  warranty  shall  be 
held  to  be  fulfilled  and  the  company  shall  be  subject  to  no 
further  liability,  this  should  not  be  considered  to  mean  that 
the  Company  would  be  exonerated  after  supplying  another 
engine,  no  matter  whether  it  was  as  defective  as  the  first 
one  or  not.  Interest  was  allowed  as  damages  because  the 
purchaser  was  paying  interest  on  a  note.  Northwest 
Thresher  Company  v.  Darrell,  15  Man.  553.  This  was  the 
decision  of  a  single  judge. 

Sale  of  glandered  horse.  The  Diseased  Animals  Act,  54 
Viet.,  Ch.  17,  Sec.  16,  E.  S.,  Man.,  Ch.  5,  Sec.  25,  provides 
that  any  person  who  sells  or  disposes  of  any  animal  in- 
fected with  or  laboring  under  any  infectious  or  contagious 
disease,  or  any  animal  respecting  which  there  is  cause  of 
suspicion  that  such  animal  is  infected,  shall  for  every  such 
offence  incur  a  penalty  of  a  hundred  dollars.     Defendant 


263rr  Canadian  notes.  l^^-  ^^• 

sold  a  horse  suffering  from  glanders,  but  the  trial  judge 
found  that  he  had  no  cause  for  suspicion  that  the  animal 
was  infected,  and  there  was  no  warranty.  In  an  action  for 
damages  it  was  held  that  the  defendant  was  not  liable. 
Even  if  there  had  been  a  breach  of  the  statutory  duty,  the 
rule  of  caveat  emptor  would  apply.  Rothwell  v.  Milner,  8 
Man.  472. 

Delivery  of  goods  not  answering  description.  Damage 
resulting  from  use.  A  case  resembling  some  of  those  men- 
tioned in  the  text  came  before  the  Court  of  Queen's  Bench 
in  Toronto.  The  purchaser  had  ordered  a  quantity  of 
"  stone  spar,  such  as  potters  use."  The  order  was  entered 
in  the  book  as  stone,  then  changed  to  flint,  and  then  shipped. 
The  railway  company's  notice  called  it  "  fluid."  The  pur- 
chasers assumed  that  it  was  the  kind  of  thing  they  had 
ordered,  and  used  it  in  their  business,  destroying  thereby 
two  kilns  of  their  pottery.  The  judge  charged  that  the 
defendants  were  liable  if  the  order  sent  by  the  purchasers 
should  have  been  understood  by  the  defendants  as  an  order 
for  Cornwall  stone,  and  if  the  plaintiffs  were  justified  in 
believing  that  the  article  sent  was,  and  did  not  know  that  it 
was  not,  such  stone,  but  that  if  the  defendants  were  justi- 
fied in  sending  ground  flint  on  the  order  received  they  would 
not  be  liable.  This  was  held  a  proper  direction.  Baker  v. 
Lyman,  38  U.  C.  Q.  B.  498  (1876). 

Goods  inferior  to  description,  evidence  of  acceptance  and 
contract  for  quantum  meruit.  The  defendant  contracted 
for  a  carload  of  "  No.  1  green  hoops,"  to  be  delivered  at 
the  railway  station.  When  the  hoops  arrived  they  were 
removed  to  defendant's  place,  and  some  were  used  by  him, 
merely,  as  he  stated,  for  the  purpose  of  testing  them.  He 
wrote  to  the  plaintiffs,  expressing  his  astonishment  at  their 
sending  him  dry  and  rotten  hoops  for  first-class  green 
hoops,  and  complained  also  that  the  number  was  less  than 
that  contracted  for.  He  enclosed  a  bill,  in  which  the  cor- 
rect number  was  stated,  as  he  contended,  with  the  amount 
which  he  intended  to  pay,  "and  not  a  cent  more,  because 
' '  they  were  not  worth  that. ' '  If  the  plaintiff  would  accept 
this  amount,  he  was  to  let  the  defendant  know,  and  he  would 
remit.  In  answer,  the  plaintiff  threatened  a  suit,  when  the 
defendant  replied  that  if  plaintiff  would  not  accept  the 
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amount  he  might  go  on  and  sue.  It  was  contended  for  the 
defendant  that  the  hoops  had  been  rejected,  and  that  there 
was  no  evidence  to  go  to  the  jury  of  an  acceptance  and  an 
agreement  to  pay  a  quantum  meruit,  as  plaintiff  contended. 
It  was  held  'that  there  was  evidence  of  acceptance,  and  that 
plaintiff  was  entitled  to  recover  the  value  of  the  goods. 
"  There  was  the  fact  that  the  defendant  had  used  some  of 
' '  the  poles,  and  those  letters  to  go  'to  the  jury,  from  which 
"  to  find  whether  or  not  the  defendant  had  determined  to 
"  keep  the  poles,  and  only  to  pay  for  them  what  they  were 
' '  worth,  as  he  had  a  right  to  do,  or  had  refused  to  receive 
"  them.  The  poles  were,  by  the  contract,  to  be  delivered 
' '  at  the  railway  station,  and  although  the  removal  from  the 
"  station  to  the  plaintiff's  own  place  would  not  necessarily 
"  constitute  an  acceptance  of  them,  still  it  could  not  be 
"  withdrawn  from  the  jury  as  a  circumstance  to  be  consid- 
"  ered  in  arriving  at  a  decision."  McClure  v.  Kreutziger, 
6  0.  E.  480. 

In  Leggatt  v.  Cleary,  13  0.  E.  105,  the  contract  was  for 
boots,  which  the  defendant  claimed  were  not  in  accordance 
with  the  contract ;  but  he  iiad  sold  a  number  of  them,  and 
had  unduly  delayed  claiming  to  be  entitled  to  return  the 
goods.  Moreover,  he  had  given  acceptances  for  the  whole 
purchase,  and  had  paid  one  of  the  acceptances.  It  was  held 
that  the  finding  in  favor  of  the  plaintiff  on  the  facts  was 
correct,  as  there  was  unquestionably  good  consideration 
therefor,  and  defendant's  remedy,  if  any,  must  be  in  a 
counter-action  for  damages. 

In  Bertram  v.  Massey  Manufacturing  Company,  15  0.  E. 
516,  the  sale  was  of  iron  of  a  particular  brand,  which  the 
defendants  tested  and  found  to  be  inferior  to  the  quality 
stipulated;  but  they  used  more  than  was  necessary  for  the 
purpose  of  testing,  and  were  held  liable  to  pay  for  the 
whole  quantity  that  had  come  into  their  possession,  but  at 
a  reduced  price. 

Condition  in  sale  of  staves  "  to  he  subject  to  the  culling 
"  of  S."  In  a  case  in  which  logs  were  sold  under  a  con- 
tract containing  such  a  condition,  it  was  held  that  the 
culling  by  the  person  named  was  conclusive  between  the 
parties,  and  that  the  purchaser  could  not  claim  as  to  the 
logs  so  culled  that  they  were  unmerchantable.    "  I  take  it 
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"  to  be  clear  that  before  plaintiff  could  recover  under  this 
"  contract,  it  would  be  necessary  for  him  to  aver  and 
"  prove  the  fulfilment  of  the  condition,  namely,  the  culling 
"  of  the  staves  by  Sommers.  .  .  .  The  obligations  of 
"  the  plaintiff  and  defendant  are  mutual."  Per  Gwynne, 
J.  It  was  therefore  held  that  the  defendant  could  not 
object  to  pay  for  the  staves  that  had  been  so  culled  by 
Sommers.    De  Cew  v.  Clark,  19  U.  C.  C.  P.,  155. 

Condition  as  to  inspector  to  be  agreed  upon  complied 
with  by  agreement  during  inspection.  In  a  contract  for  the 
sale  of  lumber,  a  clause  was  inserted,  "  the  inspection  of 
"  this  lumber  to  be  made  after  the  same  is  landed  here 
*'  (Windsor)  by  a  competent  inspector,  to  be  agreed  upon 
"  between  buyer  and  seller,  and  his  inspection  to  be  final." 
The  majority  of  the  Ontario  Court  of  Appeal  seem  to  have 
held  that  the  inspector  should  have  been  agreed  to  before 
he  began  to  inspect,  and  they  set  aside  a  verdict  for  the 
plaintiff  on  this  ground.  But  the  Supreme  Court  held,  in 
accordance  with  the  dissenting  opinion  of  McLennan,  J., 
in  the  Court  of  Appeal,  that  it  was  sufficient  that  the  in- 
spector appointed  by  the  plaintiff  had  been  agreed  to  by 
the  defendant  while  the  lumber  was  being  landed  or  at 
any  time  before  the  inspection  was  completed.  Thompson 
V.  Matheson,  30  S.  C.  E.  357  (1900). 

Purchaser's  remedy  on  a  warranty  of  quality,  etc.,  with 
condition  to  return  article  if  defective.  In  Hamilton  v. 
Northey  Manufacturing  Company,  31  0.  R.  468,  the  sale  was 
of  a  gasoline  engine,  fully  described  in  the  memorandum  of 
sale,  which  contained  a  stipulation  that  if  the  engine  was 
found  defective  on  being  tried,  the  purchaser  should  notify 
the  seller,  who  should  be  allowed  an  opportunity  to  remedy 
the  defects ;  or  if  this  could  not  be  done,  to  supply  another 
engine.  The  purchaser,  instead  of  returning  the  article, 
sought  damages  for  the  defects.  This,  it  was  held,  he  could 
not  do.  His  remedy,  under  the  contract,  was  to  notify  the 
vendors,  and  in  the  event  provided  for  by  the  contract, 
return  the  engine  and  demand  another. 

Duty  to  give  prompt  notice  of  non-correspondence  with 
sample  does  not  apply  strictly  to  contract  to  grind  wheat 
into  flour.  The  duty  of  a  purchaser  of  goods  sold  by 
sample  to  give  prompt  notice  to  the  vendor  of  a  claim  that 
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the  goods  are  inferior  to  sample  is  referred  to  in  Stephen- 
son V.  Ramsey,  2  U.  C.  C.  P.  196  (1852),  where  Macaulay, 
C.J.,  notices  an  apparent  inconsistency  in  the  cases,  some 
holding  that  where  the  purchaser,  upon  a  sale  by  sample, 
has  had  an  opportunity  to  inspect  the  article  delivered,  and 
has  unequivocally  accepted  it  and  converted  it  to  his  own 
use,  not  only  does  the  property  pass,  but  he  is  liable  to  be 
precluded  by  his  conduct  from  afterwards  disputing  the 
correspondence  of  the  goods  with  the  sample;  while,  in 
other  cases  of  sale  by  sample,  it  has  been  held  that  the 
vendee  may  accept  and  retain  the  goods,  and  either  bring 
an  action  for  the  breach  of  the  implied  warranty  that  the 
goods  are  equal  to  the  sample,  or  resist  an  action  for  the 
price  by  proving  the  deficiency  in  mitigation  of  damages. 
"  But  in  such  case  it  seems  to  be  expected  (if  not  decided) 
"  that  he  must  give  prompt  notice  of  the  deficiency,  not 
"  upon  the  ground  that  the  vendor  may  elect  to  take  back 
"  the  goods  and  rescind  the  bargain,  or  that  the  vendee's 
"  notice  impliedly  offers   to   return  and   rescind   on  his 
"  part,  for  it  might  be  very  inconvenient  and  even  impos- 
"  sible  for  him  to  do  so;  but  rather  at  the  peril  of  being 
"  held  concluded  in  evidence  from  setting  up  such  a  case 
"  after  unreasonably  delaying    notice,    and    as    it  were, 
"  evincing,  by  his  silence,  a  taoit  acquiescence  in  the  fulfil- 
"  ment  of  the  contract  by  the  vendor."    The  case  in  point 
was  that  of  a  contract  by  the  defendant,  if  the  plaintiff 
would  deliver  to  him  a  specified  quantity  of  wheat  accord- 
ing to  sample  produced,  to  grind  it  into  flour  and  return  a 
stipulated  quantity  of  flour  of  a  specified  quality  for  the 
wheat  so  delivered.     The  defendant  disputed  the  quality 
of  the  wheat  delivered,  and  Macaulay,  J.,  said  that  in  such 
a  case  the  rules  prevailing  between  vendor  and  vendee 
upon  sales  by  sample  did  not  apply  with  equal  force,  for 
here  the  property  was  not  to  become  the  defendant's,  but 
it  was  to  remain  the  plaintiff's,  and  the  defendant  was 
only  to  do  something  upon  it  for  him.     No  other  member 
of  the  court  suggested  any  such  distinction,  and  although 
the  distinction  is  given  in  the  headnote  as  part  of  the  judg- 
ment of  the  court,  it  is  safer  to  consider  it  as  a  dictum  of 
Macaulay,  C.J. 


CHAPTEE    III. 

ENGLISH  AND  CIVIL  LAW  CONTRASTED  AS  TO  THE  NECESSITY 
FOR  DELIVERY  IN  TRANSFERRING  THE  PROPERTY  IN 
GOODS     SOLD. 

As  has  been  already  observed,  the  rules  which  mark  the 
difference  between  an  executory  agreement  and  a  sale,  are 
nearly  the  same  as  those  which,  under  the  Civil  law, 
distinguished  between  a  mere  contract  to  sell,  and  a  perfect 
sale  or  "  emptio  perfect  a." 

So  far  as  those  rules  are  founded  in  the  nature  of  things, 
this  is  what  might  be  expected  ;  but  some  of  the  rules,  which 
are  merely  technical,  have  been  partially,  and  as  it  seems 
inconsistently,  introduced  into  English  law.     The  Civil  law 
is   founded,  amongst   others,  upon  two  assumed  principles, 
which  are  not  recognised  by  the  English  law  ;  one  is,  that  a 
sale  must  be  for  a  fixed  price  in  money,  and  that  a  contract 
to  part  with  property  for  a  valuable  recompense,  not  consisting 
of  moneys  numbered,  cannot  be   a   sale,  but  must  be  of  a 
different   nature.     The   other   is,    that   property   cannot   be 
transferred  by  any  agreement,  unless  there  be  an  overt  act  of 
delivery    of    possession.      Neither    of    these    principles    is 
recognised  by  the  English  law,  and  such  of  the  rules  of  the 
Civil  law  as  are  founded  exclusively  upon  them,  ought  not 
to  prevail  in  a  system  in  which  the  principles  themselves  do 
not  exist.     It  seems,  however,  that  this  has  not  been  alwa3's 
kept  in  sight  by  the  English  Judges.     The  Civil  law  con- 
sistently declared,  that  there  could  not  be  a  perfect  sale  until 
the  price  was  fixed  in  money,  though  ever^hing  else  was 
ascertained"  and,  consequently,  that   a/jcoimact  to  sell  the 
whole  of  a  particular  parcel  of  goods,  at  a  price  depending 
upon  the  number,  weight,  or  measure  of  those  goods,  could 
not  be  a  sale  until  the  goods  were  numbered,  weighed,  or 
measured,  for  till  then  the  price  was  not  fixed  in  money. 
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The  contract  on  the  part  of  the  seller  was  complete,  for  he 
was  to  transfer  a  specific  ascertained  thing,  in  the  state  in 
which  it  then  existed,  but  the  consideration  was  not  a  fixed 
sum  in  money,  till  the  number,  weight,  or  measure  was 
ascertained.  This  was  a  defect  in  the  sale,  according  to  the 
principles  of  the  Civil  law,  but  it  is  hard  to '  see  why  it 
should  prevent  the  contract  amounting  to  a  sale  in  English 
law.  In  many  cases  the  weighing,  &c.,  may  be  necessary  to 
ascertain  the  specific  goods ;  in  others  it  may  be  necessary  in 
order  to  put  the  goods  into  a  deliverable  state,  and  in  those 
cases,  the  reasons  are  as  applicable  to  English  as  to  Civil 
law ;  but  where,  as  in  Zagury  v.  Furnell  (a),  and  Simmons  v. 
Swift  (b),  there  is  nothing  unascertained  except  the  money 
value  of  the  price,  and  yet  the  goods  are  held  not  to  be  sold, 
there  seems  little  to  be  said,  except  that  such  were  the 
decisions.  "With  this  exception,  however,  the  Civil  law 
seems  to  differ  from  the  English,  where  the  difference  in  the 
fundamental  principles  becomes  material,  and  to  agree  with 
it  in  other  respects. 


English  Law. — Operation  of  Contract. 

In  the  English  law  a  contract  of  sale  has  two  effects  (c). 
It  operates  as  a  contract  giving,  i-ise  to  obligations  or  rights 
in  personam,  as,  for  example,  an  obligation  binding  the 
seller  to  deliver  on  payment  of  the  price,  and  binding  the 
buyer  to  pay  the  price;  and  it  also,  in  some  cases,  operates  as 
a  conveyance  of  the  property  from  the  seller  to  the  buyer, 
giving  to  the  buyer  all  those  real  rights  or  rights  in  rem 
which  follow  the  property. 

It  operates  as  a  conveyance  the  moment  the  contract  is 
made  if  the  thing  is  specific,  unless  some  rule  of  law  as  to 
weighing  or  measuring  or  otherwise  prevents  the  passing  of 


(a)  Zagury  v.  Furnell,  2  Camp.  240,  ante,  p.  189. 

(b)  Simmons  v.  Swift,  5  B.  &  C.  857,  ante,  p.  189. 

(r)  Austin's  Jurisprudence,  Srd  ed.,  1000  and  1006,  Table  II.,  note  4,  0.  c. 
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the  property,  or  unless  the  parties  have  agreed  that  it  shall 
not  pass  (((). 

But  if  the  thing  is  not  specific,  or  is  specific  and  some  rule 
of  law,  as  for  example  as  to  weighing,  measuring,  or  putting 
into  a  deliverable  state,  or  the  intention  of  the  parties,  prevents 
the  property  passing,  then  the  contract,  at  the  time  of  making, 
merely  operates  to  create  personal  obligations  and  no  jus  in 
rem  is  created ;  and  until  the  thing  is  made  specific,  or  the 
rule  is  complied  with,  or  the  intention  exists,  the  owner  may, 
in  defiance  of  his  contract,  sell  to  some  third  person  and  give 
him  a  perfectly  good  title  even  if  that  third  person  had  notice 
of  the  prior  contract.  "When  the  thing  has  been  made  specific, 
or  the  rule  of  law  has  been  complied  with,  and  the  intention 
existed,  thenceforward  the  case  is  the  same  as  if  these  cir- 
cumstances had  existed  at  the  date  of  the  contract,  and  it 
operates  as  a  conveyance. 

In  other  words,  a  contract  by  which  it  is  presently  agreed 
that  when  an  event  shall  happen  in  future  then  the  property 
shall  pass,  operates  as  follows :  up  to  the  happening  of  the 
event  personal  obligations  only  are  created ;  after  the  event 
happens  the  contract  operates  as  a  conveyance,  the  property 
passes,  and  real  rights  are  created. 

But  by  the  Koman  law  a  contract  of  sale  was  only  an 
enforceable  promise.  It  gave  rise  to  obligations  only,  and 
did  not  operate  as  a  conveyance  of  the  property.  With  them 
the  property  could  be  transferred  by  delivery  only.  The 
Eoman  contract  purported  to  pass  the  whole  of  the  seller's 
interest  to  the  buyer,  but  it  did  not  pass  the  property,  for 
that  passed  by  delivery  only,  and  even  delivery  did  not  pass 
it  if  the  seller  was  not  actually  the  owner.  The  contract 
merely  gave  rights  in  personam  but  no  rights  in  rem. 
Pothier  (a)  says  the  contract  of  sale  of  the  Eoman  law 
comprises  "  An  obligation  to  deliver  the  thing  to  the  buyer, 
"  and  also  an  obligation,  when  it  has  been  delivered,  to  defend 
"  him  against  all  claims,  which  may  deprive  him  of  his 
"  possession,   or  prevent  him  from  making  use  of  the  thing 

(a)  Pothier's  Contract  of  Sale,  translated  by  Gushing,  p.  1 . 
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"as  Ms  own;  but  they  do  not,  in  strictness,  import  an 
"  obligation  to  transfer  the  property.  .  .  .  And,  therefore, 
"if  a  buyer  discovers  that  the  seller  was  not  the  owner  of 
"  the  thing  sold,  and  consequently  that  the  property  in  it  had 
"  not  been  transferred  to  him,  he  cannot,  on  that  account,  so 
"  long  as  his  possession  remains  undisturbed,  complain  that 
"  the  seller  has  not  fulfilled  his  obligation.  It  is,  indeed,  of 
"  the  essence  of  the  contract  of  sale,  that  the  seller  should  not 
"  intend  to  retain  the  right  of  property  in  the  thing,  when 
"  he  is  the  owner  of  it ;  and  that  in  such  case,  he  should  be 
"bound  to  transfer  it  to  the  buyer.  .  .  .  But  when  the 
"  seller  is  not  the  owner,  if  he  in  good  faith  believes 
"  himself  to  be  so,  he  is  bound  only,  as  above  stated,  to 
"  defend  the  bu3'er  against  those  who  seek  to  deprive  him  of 
"  his  possession,  or  to  prevent  him  from  exercising  the  rights 
"  of  ownership." 

The  expression,  "  Res  perit  domino  "  is  a  very  meaningless 
one  in  the  law  of  sales ;  and  the  distinction  must  be  borne  in 
mind  between  being  the  loser  of  the  property  and  the  loser 
by  the  contract.  Whether  that  expression  can  be  used  as  an 
argument  that,  because  the  risk  falls  on  one  party,  therefore 
the  property  is  in  that  party,  must  depend  entirely  on  the 
terras  of  the  contract.  For  if  the  parties  have  agreed,  as  they 
certainly  may,  that  although  the  property  is  to  be  in  one 
party,  yet  if  the  goods  are  lost,  the  other  party  is  to  pay  for 
them,  it  is  clear  that  risk  is  no  test  of  property  in  that  case. 
Such  was  the  case  in  Castle  v.  Playford  (a).  The  case  of 
Anderson  v.  3Iorice  {b),  in  1875,  was  a  case  of  insurable 
interest,  and  it  was  argued  at  great  length  that  the  risk 
was  with  one  party,  even  though  the  property  was  in  the 
other. 

The  judgment  of  Lord  Cottenhaini,  L.  C,  in  the  case  of 


(a)  Castle  v.  Playford,  41  L.  J.  Ex.  44  ;  L.  R.  7  Ex.  98.  See  also  Calcutta  Co. 
V.  De  Mattos,  32  L.  J.  Q.  B.  322  ;  33  L.  J.  Q.  B.  214  ;  ante,  p.  256  ;  a.ni.  Shepherd 
V.  Harrison,  38  L.  J.  Q.  B.  105  and  177  ;  40  L.  J.  Q.  B.  148 ;  L.  E.  4  Q.  B.  197 
and  493  ;  5  E.  &  I.  Ap.  116. 

(b)  Anderson  v.  Morice,  44  L.  J.  C.  P.  10  ;  44  L.  J.  C.  P.  341  ;  46  L.  J.  C.  P. 
11 ;  L.  E.  IQ  C.  P.  58  ;  L.  E.  10  0.  P.  609 ;  1  App.  Ca.  713. 
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Dunlop  V.  Lambert  {a),   in  1839,  is   a  very  instructive  one 
upon  this  point. 

"  We  have  now  to  determine  whether,  in  a  question 
"  between  a  carrier  and  the  person  to  whom  the  carrier 
"  is  responsible  in  the  event  of  the  property  being  lost,  the 
*'  sending  an  invoice  to  the  consignee,  by  which  it  appeared 
"  that  the  property  had  been  insured  and  the  freight  paid  bv 
"  the  consignor,  and  the  amount  of  such  freight  and  insur- 
"  ance  charged  by  the  consignor  to  the  consignee,  deprived 
"  the  consignor  of  the  power  of  suing  and  of  an  interest  or 
"  right  to  recover  the  value  of  the  property.  It  is  no  doubt 
"true  as  a  general  rule  that  the  delivery  by  the  consignor  to 
"  the  earlier  is  a  delivery  to  the  consignee,  and  that  the  risk 
"  is,  after  such  delivery,  the  risk  of  the  consignee.  This  is 
"  so  if,  without  designating  the  particular  carrier,  the  con- 
"  signee  directs  that  the  goods  shall  be  sent  by  the  ordinary 
"  conveyance :  the  delivery  to  the  ordinary  carrier  is  then  a 
"  delivery  to  the  consignee,  and  the  consignee  incu.rs  all  the 
"  risk  of  the  carriage.  And  it  is  still  more  strongly  so  if 
"  the  goods  are  sent  by  a  carrier  specially  pointed  out  by  the 
"  consignee  himself,  for  such  carrier  then  becomes  his  special 
"  agent.  But  though  the  authorities  all  establish  the  general 
"  inference  I  have  stated,  yet  that  general  inference  is  capable 
"  of  being  varied  by  the  circumstances  of  any  special  arrange- 
"  ment  between  the  parties,  or  of  any  particular  mode  of 
"  dealing  between  them.  If  a  particular  contract  be  proved 
"  between  the  consignor  and  the  consignee,  the  circumstance 
"  of  the  payment  of  the  freight  and  insurance  is  not  alone  a 
"  conclusive  evidence  of  ownership ;  as  where  the  party 
"  undertaking  to  deliver  at  a  particular  place,  the  property, 
"  till  it  reaches  that  place  and  is  delivered  according  to  the 
*'  terms  of  the  contract,  is  at  the  risk  of  the  consignor.  And 
"  again,  though  in  general  the  following  the  directions  of  the 
"  consignee,  and  delivering  the  goods  to  a  particular  carrier, 
"  will  relieve  the  consignor  from  the  risk,  he  may  make  such 
"  a  special  contract,  that  though  delivering  the  goods  to  the 

(a)  Dunlop  V.  Lambert,  6  01.  &  Fin.  620. 
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"  carrier  specially  intimated  by  the  consignee,  the  risk  may 
"remain  with  him,  and  the  consignor  may,  by  a  contract 
"  with  the  carrier,  make  the  carrier  liable  to  himself.  In  an 
"  infinite  variety  of  circumstances  the  ordinary  rule  may  turn 
"  out  not  to  be  that  which  regulates  the  liabilities  of  the 
"  parties." 

And  it  is  no  test  in  Koman  law,  for  there  the  loss  falls  on 
the  buyer,  but  the  property  is  still  in  the  seller. 

In  the  Eoman  and  Scotch  law,  "  Eisk  is  no  test  of  property. 
"  The  question  of  risk  forms  a  point  in  the  law  of  obliga- 
"  tions,  not  in  the  law  of  transference  ;  and  the  decision  of  it 
"  depends  upon  principles  quite  distinct  from  those  concerned 
"  in  the  question  of  property  "  (a). 

It  may  not  be  out  of  place  here,  while  speaking  of  the 
effect  of  a  contract  of  sale  in  English  law,  to  point  to  a 
distinction  which,  although  a  fine  one,  seems  nevertheless  to 
be  a  clear  one,  between  contracts  which  are  intended  to  operate 
as  sales  at  some  future  time,  and  contracts  which  are  intended 
to  operate  merely  as  promises  to  sell.  It  is  the  difference 
which  exists  between  an  agreement  that  the  property  shall 
pass  on  the  happening  of  some  future  event,  without  anything 
further  to  be  done  by  either  party  in  that  behalf,  and  an  agree- 
ment by  which  one  party  promises  that  on  the  happening  of 
some  event  he  will  then  transfer  the  property.  In  the  latter 
case  the  property  does  not  pass  until  he  does  sell  the  thing, 
although  the  event  may  have  happened,  and  such  a  contract, 
at  law,  creates  merely  a  personal  obligation  to  pass  the  pro- 
perty, and  that,  at  law,  will  not  create  any  real  right  or  Jus  in 
rem.  In  equity,  however,  the  buyer  is  in  a  better  position, 
and  such  a  contract  would,  when  the  event  had  happened, 
give  him  a  good  equitable  title  to  the  goods  against  all  persons 
excepting  anyone  who,  in  the  meantime  and  bond  fide,  may 
have  had  the  property  transferred  to  him  (/:>). 


(a)  Bell's  Commentaries  of  the  Law  of  Scotland,  B.  II.,  C.  V.  s.  1. 

(i)  Austin's  Jurisprudence,  3rd  ed.,  lOiil,  Table  II.,  note  4,  C.  c.  ;  and 
Holroyd  v.  Marshall,  33  L.  J.  Ch.  193,  10  H.  L.  E.  191 ;  Stoclcdale  v.  Bunlop, 
ia  1840,  6  M.  &  W.  232.  See  also  Tailhij  v.  Official  Receiver,  in  1888,  58  L.  J. 
Q.  B.  75  ;  13  App.  Ca.  523. 
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For  example,  if  the  seller  promises  that  on  a  certain  event 
happening  he  will  assign  a  particular  horse,  when  that  event 
happens  he  is  bound  to  assign  it,  and  in  contemplation  of 
eqiuty,  has  assigned  it,  and  if  he  die  or  become  bankrupt 
before  the  assignment,  equity  will  compel  his  legal  personal 
representative  to  assign  it  (a). 

This,  among  other  things,  was  decided  in  Holroi/d  v.  Mar- 
shall (b).  There  Taylor,  the  occupier  of  a  mill,  covenanted 
with  his  landlord  that  if  he,  Taylor,  should  bring  any  new 
machinery  into  the  mill  he  would,  at  his  landlord's  request, 
assign  such  machinery  to  a  trustee  upon  certain  trusts.  The 
sheriff,  at  the  suit  of  a  creditor  who  had  obtained  a  judgment 
against  Taylor,  subsequently  seized  the  added  machinery  be- 
fore any  assignment  to  the  landlord  had  been  made.  The 
landlord  claimed  it  as  equitable  assignee,  and  the  House  of 
Lords  sustained  his  claim.  The  sheriff  can  only  seize  the 
debtor's  interest,  which  in  this  case  was  nothing,  the  debtor 
having  promised  to  assign  to  his  landlord. 

The  following  extracts  from  Pothier's  celebrated  Treatise 
Bu  Contrat  de  Vente,  will  be  found  to  throw  considerable 
light  upon  the  subject-matter  of  the  last  chapter.  The  reader 
must  remember  that  Pothier  wrote  of  the  law  of  France 
as  modified  by  the  customs  of  Orleans  before  the  French 
Eevolution,  so  that  his  positions  are  not  always  to  be  con- 
sidered as  universally  true  of  the  Civil  law,  and  far  less 
to  be  taken  as  authorities  for  English  law. 

The  extracts  are  translated  from  the  edition  of  Pothier's 
works,  published  by  M.  Dupin  at  Paris  in  1835.  The  first 
extract  commences  at  p.  139  of  the  second  volume,  and  ends 
at  p.  144  ;  the  second  extract  commences  at  p.  147,  and  ends 
at  p.  150. 


Pothier  Du  Contrat  de  Vente,  Partie  IV. 

"  It  is  a  principle  established  in  the  title  of  the  Digest  de 
■peric.  et  comm.  rei  vend.,  that  so  soon  as  the  sale  is  perfected. 

(a)  l\st,  p.  324. 

(i)  Hohoyd  v.  Marshall,  33  L.  J.  Ch.  193  ;  10  H.  L.  E.  191. 
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the  thing  sold  becomes  at  the  risk  of  the  purchaser,  though 
it  has  not  been  yet  delivered,  so  that  if  during  that  time  it 
chance  to  perish  without  the  fault  of  the  vendor,  the  vendor 
is  freed  from  his  obligation,  and  the  purchaser  is  not  on  that 
account  freed  from  his,  and  is  not  the  less  bound  to  pay  the 
contract  price. 

"  That  the  vendor  should  be  freed  from  his  obligation 
when  the  thing  sold  has  perished  without  his  fault,  is  a 
consequence  of  another  principle,  J  that  every  obligation  de 
certo  corpore  is  destroyed  when  the  thing  ceases  to  exist : 
TraiU  des  Obligations,  Part  III.,  Chap.  6.  This  principle  is 
founded  in  the  nature  of  things,  for  the  thing  due  being  the 
subject  of  the  obligation,  it  follows,  that  when  the  thing 
ceases  to  exist,  the  obligation  can  no  longer  exist,  not  being 
capable  of  existing  without  a  subject. 

"  The  second  part  of  the  decision,  to  wit,  that  the  obliga- 
tion of  the  purchaser  does  not  cease  to  exist  though  that  of 
the  vendor  be  destroyed  by  the  destruction  of  the  thing, 
seems  to  be  subject  to  more  difficulty ;  nevertheless,  it  is 
true,  and  is  founded  in  the  nature  of  the  contract  of  sale. 
This  contract  is  of  the  number  of  those  which  are  called 
consensual,  which  are  perfected  by  the  mere  consent  of  the 
contracting  parties.  The  delivery  of  the  thing  sold  is  not 
necessary  for  the  perfection  of  the  contract.  The  obligation 
to  pay  the  price  which  the  purchaser  contracts,  being  then 
complete,  by  the  mere  agreement  of  the  parties  which  has 
taken  place,  and  independently  of  the  delivery,  it  should  sur- 
vive, although  the  thing  sold  has  ceased  to  exist,  and  can  no 
longer  be  delivered.  It  is  true  that  so  long  as  the  seller  is 
in  default  by  not  delivering  the  thing,  he  cannot  compel  pay- 
ment, because  he  cannot  be  permitted  to  demand  that  the 
purchaser  should  fulfil  his  obligation  towards  him,  whilst  on 
his  own  side  he  has  made  default  in  fulfilling  his  own.  But 
when  the  obligation  of  the  vendor  is  extinguished,  in  one 
of  the  ways  in  which  obligations  from  their  nature  may  be 
extinguished,  the  purchaser  has  nothing  to  oppose  to  protect 
himself  from  fulfilling  on  his  part  his  obligation,  which 
having  once  been   bindingly    contracted,  cannot   be  put  an 
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end  to,  save  in  one  of  those  ways  in  which  obligations  are 
terminated. 

"  Many  moderns  who  have  treated  of  the  law  of  nature, 
amongst  whom  are  Puffendorf,  Barbeyrac,  &c.,  have  thought 
that  the  Eoman  lawyers  had  in  this  matter  departed  from  the 
true  principles  of  natiu-al  right  ;  and  they  maintain,  on  the 
contrary,  that  the  thing  sold  is  at  the  risk  of  the  vendor  so 
long  as  he  remains  the  owner  of  it :  that  it  is  upon  him  that 
any  loss  befalling  that  thing  should  fall,  though  it  was  with- 
out his  fault,  unless  the  purchaser  was  in  default  by  not  re- 
ceiving it,  and  in  like  manner  that  it  is  he  who  should  profit 
from  any  increase  in  the  thing  sold.  Their  arguments  are, 
first,  that  it  is  a  maxim  recognised  by  the  Eoman  lawyers 
themselves,  that  things  are  at  the  risk  of  their  owner,  res 
pent  domino.  The  answer  to  that  objection  is,  that  the  maxim 
is  applicable  when  distinguishing  between  the  owner  and 
those  who  have  the  custody  or  the  use  of  the  thing ;  there 
the  thing  perishes  to  its  owner  rather  than  to  those  who  have 
the  custody  or  the  use,  who,  by  the  destruction  which  has 
befallen  the  thing  without  their  fault,  are  discharged  from 
the  obligation  which  they  have  undertaken  to  restore  it.  But 
when  we  are  distinguishing  between  the  owner  of  a  thing 
who  is  debtor  of  that  thing,  and  the  creditor  of  it  who  has 
an  action  against  the  owner  to  make  him  deliver  it,  there  the 
thing  perishes  to  the  creditor  rather  than  to  the  owner,  who, 
by  the  destruction  of  the  thing,  is  discharged  from  his  obliga- 
tion to  deliver  it.  In  fact,  each  loses  the  right  which  he  had 
either  in  the  thing  or  to  the  thing  when  it  perishes  by  acci- 
dent. The  seller  who  is  owner  of  the  thing  loses  his  right 
of  property  such  as  he  had  it,  that  is  a  right  which  he  could 
not  have  kept,  and  which  he  was  bound  to  have  transferred 
to  the  purchaser,  and  the  purchaser,  on  his  part,  loses  the 
right  which  he  had  with  reference  to  that  thing,  that  is  to 
say,  the  right  which  he  had  to  cause  it  to  be  delivered. 

"They  object,  secondly,  that  the  purchaser  has  not  bound 
iimself  to  pay  the  price,  save  upon  condition  that  he  should 
have  the  thing  given  to  him.  I  deny  the  proposition  :  he 
binds  himself  to  pay  the  price,   not  on  condition  that  the 
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vendor  should  give  him  the  thing,  but  rather  on  condition 
that  the  vendor  should  bind  himself  on  his  side  to  him,  that 
he  will  cause  the  thing  to  be  given  to  him.  It  is  enough, 
therefore,  that  the  vendor  should  have  entered  into  a  binding 
obligation  to  that  effect,  and  not  broken  his  obligation,  in 
order  that  the  obligation  of  the  purchaser  should  have  a 
consideration  and  subsist. 

"  Although  the  reasons  for  the  opinion  of  the  Eoman 
lawyers  seem  to  me  to  preponderate,  nevertheless,  it  must 
be  owned  that  the  question  is  not  free  from  difficulty,  and  it 
appears  that  even  the  Eoman  lawyers  have  not  been  unani- 
mous on  this-squestion,  for  Africanus  in  the  law,  33^.  locat. 
conducti.  says  positively,  that  if  the  state  seize  on  the  heritage 
which  I  have  sold  you  before  I  have  delivered  it  to  you,  so 
that  it  is  no  longer  in  my  power  to  deliver  it  to  you,  I  shall 
not,  in  truth,  be  liable  to  you  for  damages  or  interest,  but  I 
shall  be  bound  to  restore  you  the  price.  This  text  has  seemed 
so  positive  to  Cujas,  that  in  his  treatise  ad  African,  upon  this 
law,  he  has  gone  so  far  as  to  maintain,  that  according  to  the 
Eoman  law  the  thing  sold  was  not  at  the  risk  of  the  pur- 
chaser, contrary  to  the  positive  decision  of  the  other  texts, 
and  the  general  opinion  against  which  he  himself  has  written, 
ad  I.  34,  s.  6,  alia  catis.  f.  de  contrail,  empt.  Different  com- 
mentators have  conceived  different  methods  of  reconciling 
these.  The  most  plausible  is  that  of  Davezan,  Professor  of 
our  University  of  Orleans,  in  his  treatise  de  Contrah.  He 
says,  that  in  the  instance  given  by  Africanus,  if  the  purchaser 
has  a  reimbursement  of  the  price,  it  is  because  the  laws  which 
compel  possessors  to  quit  possession  of  their  heritage  for  some 
public  cause,  have  apparently  this  clause,  '  notwithstanding 
all  sales  which  they  may  have  previously  made  which  shall 
remain  void.'  The  sale  being  in  that  case  rescinded,  the 
purchaser  must  be  reimbursed  the  price,  but  when  the  thing 
perishes  that  does  not  rescind  the  sale.  Even  if  we  do  not 
admit  this  method  of  reconciling  the  authorities,  and  if  Afri- 
canus was  really  of  a  different  opinion  from  ours,  this 
opinion,  which  is  imported  into  the  Digest  incidentally  on 
another  point,  must  yield  to   the   positive  decisions  of   the 
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other  lawyers  in  the  laws  7  &  8  /.  de  peric.  et.  comm.  rei  vend., 
and  to  the  decision  of  the  Emperors,  to  wit,  of  Alexander  in 
the  law  1,  and  of  Gordian  in  the  law  4,  cod.  diet,  tit.,  and 
lastly,  of  Jnstinian  in  his  Institutes  de  empt.  vend.,  s.  3,  who 
says  positively,  Emptoris  damnum  est  cui  necesse  est  licet  rem 
non  fuerit  nactus  pretium  solvere. 

"  309.  After  having  settled  that  the  thing  sold  remains  at 
the  risk  of  the  purchaser  so  soon  as  the  contract  of  sale  is 
perfect,  we  must  discuss  when  does  the  contract  so  become 
perfect. 

"  In  general,  the  contract  of  sale  is  considered  to  have 
become  perfect  so  soon  as  the  parties  are  agreed  upon  the 
price  for  which  the  thing  is  to  be  sold.  This  rule  has  its 
operation  when  the  sale  is  of  an  ascertained  thing,  and  is 
pure  and  simple.  Si  id  quad  venierit  appareat  quid  quale 
quantum  sit  et  pretium  et  pure  venit  perfecta  est  emptio,  I.  8,  ff. 
de  peric.  et  com.  rci  vend. 

"  In  the  sale  of  those  things  which  consist  in  quantitate, 
and  which  are  sold  by  weight,  number,  or  measure,  as  if  one 
sells  ten  bushels  of  wheat  out  of  that  which  is  in  such  a 
granary,  ten  hundred  weight  of  sugar,  a  hundred  fish,  &c., 
the  sale  is  not  perfect  till  the  wheat  has  been  measured, 
the  sugar  weighed,  the  fish  counted,  for  up  to  that  time 
nondum  apparet  quid  venierit.  It  does  not  sufiiciently 
appear  what  is  the  wheat,  which  the  sugar,  and  which  the 
fish,  that  are  the  object  of  the  sale,  since  it  can  only  be 
the  wheat  that  shall  have  been  measured,  the  sugar  that 
shall  have  been  weighed,  and  the  fish  that  shall  have  been 
counted. 

-  "  It  is  true,  that  before  the  measuring,  the  weighing,  the 
counting,  and  from  the  instant  of  the  contract,  the  engage- 
ments which  arise  from  it  are  in  existence.  The  purchaser 
has  thenceforward  an  action  against  the  vendor  to  make 
him  deliver  the  thing  sold,  as  the  vendor  has  an  action  for 
the  payment  of  the  price  on  offering  to  deliver  it  ;  but 
though  the  engagement  of  the  vendor  exists  thenceforth,  it 
is  accurate  to  say,  that  it  is  not  yet  quite  perfect,  in  this 
sense    that  it  has   but  an   unascertained  subject,  and   one 
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which  cannot  be  ascertained  but  by  the  measure,  weight,  or 
counting. 

"It  is  not,  therefore,  until  one  has  made  this  measuring, 
weighing,  or  counting,  that  the  thing  sold  can  be  at  the  risk 
of  the  purchaser,  for  risk  can  only  attach  on  an  ascertained 
subject. 

"This  decision  applies  not  only  where  the  sale  is  of  a 
certain  quantity  of  goods  to  be  taken  from  a  store  in  which 
there  may  be  more,  because  in  that  case,  as  we  have  just 
said,  until  the  measuring  or  the  weighing  has  taken  place, 
the  thing  which  is  sold  consists  not  as  yet  of  any  ascertained 
subject  on  which  the  risk  can  attach :  it  also  applies  in  the 
case  where  the  sale  is  of  all  that  there  is  in  a  store  or  a 
granary,  if  the  sale  has  been  made  at  so  much  for  each 
hundred  weight,  for  each  bushel  of  wheat,  &c. 

"  The  sale  in  such  case  is  not  considered  perfect,  and  the 
goods  sold  are  not  at  the  risk  of  the  purchaser  until  they 
have  been  measured  or  weighed,  for  up  to  that  time  non 
apparet  quantum  venierit.  The  price  being  agreed  on  only  at 
so  much  for  each  hundred  weight  which  shall  be  weighed, 
each  bushel  which  shall  be  measured,  there  is  no  ascertained 
price  before  the  measuring  or  the  weighing,  and  therefore  the 
sale  up  to  that  time  is  not  sufficiently  perfect  to  make  the 
risk  of  the  things  sold  concern  the  purchaser  :  he  ought  not 
to  be  charged  with  it  till  the  goods  have  been  weighed  or 
measured. 

"But  if  the  things  have  not  been  sold  by  weight  or 
measure,  but  per  aversionem,  that  is  to  say,  in  the  mass  for 
one  entire  price,  in  that  case  the  sale  is  perfect  from  the 
moment  of  the  contract,  and  from  that  time  these  things,  like 
any  others,  are  at  the  risk  of  the  purchaser.  All  these  prin- 
ciples are  taken  from  the  law  35,  s.  5,  de  contrah.  empt. 

"310.  The  thing  sold  being  at  the  risk  of  the  purchaser 
from  the  moment  of  the  contract,  when  it  is  sold  per  aver- 
sionem, and  the  thing  sold  on  the  contrary  remaining  at  the 
risk  of  the  vendor  until  the  things  are  measured,  when  the 
sale  is  by  measure,  it  is  important  to  know  when  a  sale  is 
taken  to  be  made  per  aversionem,  and  when  it  is  taken  to 
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be  made  by  measure.     The   following  rules   will  ascertain 
it:— 

^^  Rule  1.  It  cannot  be  doubted  that  the  sale  is  by  measure, 
when  it  is  expressly  agreed  that  the  price  shall  be  for  each 
measure,  as  if  the  contract  be  to  sell  so  many  bushels  of  wheat, 
which  are  in  such  a  granary,  at  the  rate  of  so  much  per 
bushel,  or  if  the  contract  be  to  sell  a  bin  of  wheat  in  such  a 
granary,  which  contains  ten  bushels,  in  each  case  the  sale  is 
made  by  measure ;  all  the  difference  is,  that  in  the  first  case, 
the  surplus  of  the  wheat,  if  there  be  more  than  ten  bushels, 
is  not  sold,  whereas  in  the  second,  the  entire  bin  is  sold, 
though  there  be  in  it  more  than  ten  bushels. 

"  Rule  2.  When  the  sale  is  of  so  many  measures  of  such  a 
thing  the  sale  is  considered  to  be  by  measure,  though  by  the 
terms  of  the  contract  there  is  expressed  to  be  only  one  price, 
as  if  it  were  said,  '  Sold  ten  bushels  of  wheat  for  five  hundred 
livres,'  the  price  being  construed  to  be  no  more  than  the 
sum  of  the  price  for  which  each  bushel  is  sold.  Non  interest 
unum  pretium  omnium  centum  metrarum,  an  semel  dictum  sit  an 
in  singulos  eos.     {diet.  I.  35,  s.  7,  de  contrail,  empt.) 

"  Ride  3.  When  the  sale  is  for  one  entire  sum,  not  of  so 
many  measures  of  such  a  thing,  but  of  some  thing  which  is 
represented  to  contain  so  many  measures,  the  sale  is  made 
per  aversioneni  (as  if  the  sale  is  expressed  to  be  of  such  a 
meadow  for  1,000  livres,  warranted  to  contain  twenty  acres), 
and  therefore  the  thing  is  from  the  moment  of  the  contract  at 
the  risk  of  the  purchaser,  I.  10,  s.  1.  de  peric.  et  commod.  rei 
vend.  The  mention  of  the  number  of  acres  has  no  further 
effect  than  to  bind  the  vendor  to  make  compensation  to  the 
purchaser  for  any  short- coming  in  the  quantity,  if  it  be 
smaller,  as  has  been  said  {supra,  part  2). 

"  311.  There  are  certain  things  which  are  sold  subject  to 
being  tasted,  as  wine,  oil,  &c.  These  sales  are  even  less 
perfect  on  the  part  of  the  purchaser  until  the  things  sold  have 
been  tasted  than  are  sales  of  things  sold  by  measure  until 
they  have  been  measured,  for  in  the  latter,  from  the  instant 
of  the  contract,  it  no  longer  depends  upon  the  purchaser 
whether  the  sale  shall  take  place.     Before  the  goods  have 
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been  weighed  or  measured  he  is  as  much  bound  to  execute 
the  contract  as  the  vendor  is,  and  the  weight  and  measure  do 
but  fix  and  ascertain  what  has  been  sold,  whereas  in  sales 
made  subject  to  tasting,  the  purchaser  may  refuse  to  execute 
the  contract  if  he  finds  the  merchandize  not  to  his  taste.  Alia 
causa  est  degustandi  alia  metiandi ;  Giistus  enim  ad  hoc  projicit 
utimprobare  liceat,  I.  34,  s.  5,  f.  de  contrah.  empt.  These  sales, 
then,  up  to  the  time  of  tasting,  are  more  imperfect  than  those 
made  by  weight  and  measure,  and  consequently  in  these  sales 
the  things  sold  cannot  be  at  the  risk  of  the  purchaser  until  he 
has  made  default  in  tasting  them. 

"According  to  the  practice  of  our  tribunals,  differing 
from  the  Eoman  law,  it  is  requisite,  in  order  that  the  pur- 
chaser may  be  considered  in  default,  that  the  vendor  should 
have  obtained  a  decree  to  order  the  purchaser  to  taste  by  a 
fixed  day,  or  otherways  that  the  sale  shall  be  absolute  and 
unqualified. 

"  Note,  also,  that  it  is  necessary  to  distinguish  whether  the 
purchaser  has  bargained  that  he  is  to  taste  the  goods  to  see 
whether  he  approves  of  them,  or  only  to  see  whether  they  are 
good,  sound,  merchantable,  and  not  spoiled.  It  is  only  in  the 
first  case  that  he  can  be  off  his  bargain  by  declaring,  after  he 
has  tasted,  that  he  does  not  like  the  goods.  In  the  other  he 
cannot  reject  the  goods  if  they  be  really  merchantable. 

"  312.  When  a  sale  is  made  subject  to  a  condition,  any 
loss  sustained  by  a  partial  inj  ury  to  the  thing  during  the  time 
intervening  between  the  making  of  the  contract  and  the 
fulfilment  of  the  condition  falls  upon  the  purchaser  if  the 
condition  is  afterwards  fulfilled,  for  the  vendor  is  only  boimd 
to  deliver  it  such  as  it  may  exist,  provided  it  is  not  injured 
by  his  fault. 

"But  the  total  destruction  of  the  thing  falls  upon  the 
vendor,  for  the  fulfilment  of  the  condition,  after  the  total 
destruction  of  the  thing,  cannot  confirm  a  sale  of  a  thing  no 
longer  existing. 

"  313.  In  sales  in  the  alternative,  whether  the  election  be 
left  to  the  vendor  or  expressly  given  to  the  purchaser,  the 
first  of  the  two  things  which  perishes  after  the  contract  perishes 
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to  the  vendor,  for  that  which  survives  remains  in  obligratione, 
he  is  bound  to  deliver  it ;  but  if  the  surviving  thing  also 
perishes,  it  perishes  to  the  purchaser,  who  remains  bound  to 
pay  the  price,  though  there  no  longer  remains  any  of  the 
things  sold  capable  of  being  delivered  to  him.  See  what  is 
said  of  contracts  in  the  alternative,  in  my  Traite  cles  Obligations^ 
fart  2,  chap.  2,  art.  6. 

"  If  they  perish  in  the  interval  the  vendor  is  similarly 
freed  from  his  obligation,  and  the  purchaser  remains  a  debtor 
for  the  price." 


Pothier  Du  Contrat  de  Vente,  Partle  V.,  Chap.  1,  p.  147. 

Article  II. 
Of  the  effect  of  delivery. 

"  319.  When  the  vendor  is  owner  of  the  thing  sold,  and 
has  a  capacity  of  alienation,  or  if  he  is  not,  when  he  has  the 
consent  of  the  owner,  the  effect  of  delivery  is  to  transfer  to 
the  person  of  the  purchaser  the  property  of  the  thing  sold, 
provided  the  piu'chaser  has  paid  the  price,  or  the  vendor  has 
given  him  credit  for  it. 

"  The  contract  of  sale  by  itself  cannot  produce  this 
effect.  Contracts  can  only  make  personal  engagements 
between  the  parties ;  it-  is  only  a  delivery  made  in  pursu- 
ance of  the  contract,  which  can  transfer  the  property  of 
the  thing  sold  according  to  this  rule.  Traditionihus  et 
usucapionibiis  dominia  rerum  nan  niidis  pactis  transferuntur, 
I.  20,  Cod.  de  fact. 

"  320.  Hence  it  follows  that  if  the  owner  of  a  thing,  after 
having  sold  it  to  a  first  purchaser  without  delivering  it  to 
him,  has  the  dishonesty  to  sell  and  deliver  it  to  a  second,  the 
property  will  be  transferred  to  the  second  purchaser,  /.  quoties 
15,  cod.  de  rei  vend.  The  first  has  no  more  than  a  personal 
action  against  the  vendor  for  damages  and  interest  arising 
from  the  non-fulfilment  of  the  contract,  and  he  cannot  take 
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it  from  the  second  purchaser,  who  bona  fide  bought  it,  inscius 
prions  venditionis. 

"  321.  Hence,  likewise,  it  follows  that  the  creditors  of  the 
vendor  may  seize  the  things  which  their  debtor  has  sold 
before  he  has  delivered  them,  even  though  the  purchaser  has 
paid  the  price.  The  purchaser  in  such  a  case  has  no  more 
than  an  action  against  his  vendor,  and  has  no  privilegium 
upon  the  thing ;  but  if  once  the  delivery  be  made  the 
property  having  passed  to  the  purchaser,  the  creditors  of  the 
vendor  can  no  longer  seize  that  thing  which  no  longer 
belongs  to  their  debtor ;  creditors  in  hypothec  alone  can. 
in  such  a  case  have  an  action  of  hypothec  against  the 
purchaser  or  other  possessor  if  it  be  an  immoveable.  With 
regard  to  moveables  there  is  no  sequela  by  hypothec  except 
in  the  case  where  a  lodger  or  farmer  has  sold  the  furniture 
of  the  house  or  farm  he  rents,  in  which  case  custom  permits 
the  owner  of  the  house  or  farm  to  follow  the  goods  which 
are  his  security,  but  for  such  a  sequela  he  has  but  the  short 
time  of  a  week,  if  it  be  a  house,  or  a  fortnight  if  it  be  a  farm,, 
to  which  the  goods  are  attached. 

"Creditors,  even  by  chirograph,  can  also  in  one  particular 
case  follow  the  goods  of  their  debtor,  which  have  been 
delivered  to  a  purchaser,  to  wit,  when  the  debtor  being  in- 
solvent has  fraudulently  sold  them,  and  the  purchaser  has 
been  a  party  to  his  fraud,  being  aware  of  the  insolvency  of 
the  vendor,  tit.  ff.  quae  in  fraud,  creditor. 

"322.  It  is  a  disputed  question  amongst  authors  whether 
a  conventional  delivery  made  to  the  purchaser  ought  in  this 
respect  to  have  the  same  effect  as  an  actual  delivery  would, 
have  had,  and  if  it  should  be  construed  to  transfer  the 
property  even  with  respect  to  third  parties.  Suppose,  for 
example,  that  the  thing  has  in  truth  remained  with  the 
vendor,  and  that  the  purchaser  has  had  no  actual  possession,, 
but  that  the  contract  of  sale  contains  a  clause  by  which  it 
is  said  that  the  vendor  has  divested  himself  of  the  possession. 
of  the  thing  sold,  and  has  given  the  purchaser  seisin  of  it,, 
declaring  that  thenceforward  he  would  keep  it  in  the  name 
and  on  account   of   the  purchaser ;  or  suppose  there  be  a 
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clause  by  Avhich  it  is  said  that  the  vendor  keeps  the  thing  a» 
tenant  to  the  purchaser  under  a  lease  for  a  certain  yearly- 
rent.  The  question  is,  if  in  such  a  case  the  purchaser  would 
have  a  good  claim  to  replevy  the  thing,  either  as  against 
creditors  who  had  seized  it  in  the  hands  of  the  vendor,  or 
as  against  a  second  purchaser  to  whom  the  vendor  had  after- 
wards delivered  it,  and  who  had  got  into  actual  possession 
of  it.  Charondas,  in  his  responses,  decides -in  favour  of  the 
second  purchaser,  and  he  cites  for  his  opinion  two  decrees : 
the  one  of  1498,  the  other  of  1569.  Belordeau,  liv.  1,  chap.. 
18,  cites  also  for  the  same  opinion  two  decrees  of  his  parlia- 
ment, that  of  Brittany. 

"  Their  argument  is,  that  as  conventional  deliveries  have 
no  overt  act,  but  consist  of  a  simple  agreement  made  between 
the  vendor  and  the  first  purchaser,  they  can  have  no  such 
effect  as  to  be  considered  to  have  transferred  the  property 
of  the  thing  sold  to  the  first  purchaser,  at  least  as  against 
third  persons,  according  to  the  rule,  Traditionihus  et  usuca- 
pionihus  dominia  rerum  non  nudis  pactis  transferuntur,  I.  20,. 
Cod.  depact.  As  agreements  can  have  no  effect  save  between 
those  who  are  parties  to  them,  conventional  deliveries  which 
consist  in  no  overt  act,  but  only  in  the  agreement  of  the 
parties,  cannot  be  taken  as  against  third  parties  to  transfer 
the  property. 

"  On  the  other  hand,  Gui  Pape,  decis.  112,  maintains  that 
a  conventional  delivery  transfers  the  dominion  and  property 
of  a  thing  as  completely  and  specifically  as  an  actual 
delivery,  even  as  against  third  parties.  By  a  conventional 
delivery  which  arises  from  a  clause  of  bailment  to  his  use,. 
or  by  a  clause  of  retention  under  lease,  or  even  by  a  simple 
clause  of  constitution,  the  purchaser  takes  real  possession  of 
the  thing  sold  to  him,  and  by  such  taking  of  possession  he 
acquires  really  the  property ;  for  we  can  acquire  possession 
and  property  of  a  thing,  not  only  by  our  own  persons,  but 
by  the  agency  of  another  who  takes  possession  in  our  name. 
Animo  nostro  corpore  etiam  alieno  posstdemus,  I.  3,  s.  12,  _/".  de 
acquir.  vel  amit.  poss.  Generaliter  quisquis  omnino  nostrO' 
nomine  sit  in  possessione  .  .  .  nos  possidere  videtmir,  I.  9,  _/", 
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diet.  tit.  Then  by  these  clauses  the  vendor  takes  possession 
in  the  name  of  the  purchaser  of  the  thing  which  he  sells  him. 
The  purchaser,  therefore,  acquires  possession  by  the  agency 
of  the  vendor,  just  as  he  might  have  acquired  it  by  the 
agency  of  any  other  who  took  possession  in  his  name.  This 
delivery,  then,  has  the  same  effect  as  an  actual  delivery,  and 
ought  as  much  to  transfer  the  property.  It  is  useless  to 
oppose  to  this,  the-law  which  says,  Non  nudis  conventionibus 
dominia  rerum  transferuntur,  and  that  agreements  have  no 
effect  save  between  those  who  were  parties  to  them,  for  that 
is  true  of  pure  agreements,  but  those  which  are  accompanied 
by  a  conventional  delivery  are  not  simple  bare  agreements, 
and  it  is  expressly  decided  in  the  law  77  de  rei  vindic.  that 
such  a  conventional  delivery  arising  from  a  retention  of  the 
thing  by  the  grantor  as  lessee,  put  the  grantee  in  possession, 
and  transferred  to  him  the  property  of  the  thing,  and  conse- 
quently a  right  to  replevy  it.  From  all  these  principles  Gui 
Pape  concludes,  that  a  first  purchaser  to  whom  no  more  than 
a  conventional  delivery  has  been  made  of  the  thing  sold,  can 
replevy  it  against  the  second  purchaser  who  has  actually 
possession  of  it,  and  he  bears  witness  that  such  is  the  con- 
stant practice  of  the  Parliament  of  Dauphiny. 

"I  think  this  last  opinion  the  better,  subject  to  this 
limitation,  that  the  proof  of  the  delivery  be  established  by  a 
notarial  document ;  or  if  it  be  under  private  signature, 
provided  the  priority  to  the  actual  delivery  to  the  second 
purchaser,  or  the  seizure  made  by  the  creditors  be  sufficiently 
established  :  futa  by  the  death  of  one  of  the  parties  who  have 
subscribed  the  document." 

From  these  extracts  the  reader  may  observe  that  a  contract 
of  sale  without  delivery  amounted  to  a  perfect  sale,  imder 
nearly  the  same  circumstances  as  in  English  law  it  amounts 
to  a  sale.  But  a  sale  in  English  law,  as  has  been  already 
said,  transfers  the  legal  property  in  goods  :  a  perfect  sale  by 
the  civil  law  had  no  effect  upon  the  property,  it  was  merely 
a  personal  contract  binding  the  seller,  but  not  the  goods.  So 
long  as  the  seller  continues  solvent  and  retains  the  control  of 
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the  goods,  there  is  no  very  substantial  difference  in  the  result 
of  the  two  systems  of  law ;  for  by  the  civil  law,  as  soon  as 
the  sale  was  perfect,  the  seller  became  bound  to  deliver  the 
thing  sold  at  the  time  prescribed  by  the  contract,  and  till 
then  to  keep  it  subject  to  the  same  personal  responsibility  as 
if  the  thing  belonged  to  the  purchaser,  and  were  committed 
to  the  seller  as  a  bailee,  Domat,  Civil  Law,  hook  1,  title  2,  s.  2, 
1,  2,  3,  24,  26  ;  and  according  to  Pothier,  it  was  the  better 
opinion  that  he  might  be  compelled  to  deliver  the  thing  in 
specie,  though  that  was  doubted ;  and  as,  on  the  other  hand, 
the  buyer  was  subject  to  the  same  liabilities  from  the  time 
the  sale  was  perfect  as  if  the  property  was  his,  and  committed 
to  the  custody  of  the  seller  as  his  bailee,  it  seems  that,  as  far 
as  regards  the  substantial  result,  the  property  as  between  the 
seller  and  buyer  passed  on  a  perfect  sale ;  the  differences 
being  between  them,  rather  formal  than  substantial,  and 
rather  affecting  the  form  of  remedy  than  the  practical  result. 

When,  however,  the  rights  of  third  parties  intervene,  the 
difference  becomes  substantial.  If,  for  instance,  the  seller 
dies  before  delivery,  but  after  the  sale,  then,  since  the  pro- 
perty is  transferred  by  a  sale,  the  buyer's  right  of  property 
in  the  chattel  is  unaltered  by  the  death ;  but  if  the  property 
were  not  affected,  and  the  contract  remained  merely  personal, 
the  buyer's  remedy  would  be  good  only  to  the  extent  to 
which  the  seller  left  assets.  Or  if  the  seller  becomes  a  bank- 
rupt, the  assignees  oiily  adopt  such  of  his  contracts  as  are 
beneficial,  whilst  they  take  his  whole  property  :  therefore,  if 
a  buyer  has  acquired  a  property  in  the  goods,  he  has  that  as 
a  security,  if  not,  his  remedy  is  worthless.  Or  the  seller 
may,  as  in  the  cases  supposed  by  Pothier,  have  sold  and 
delivered  the  goods  to  a  second  buyer,  or  they  may  have  been 
seized  by  the  seller's  creditors,  in  each  of  which  cases  the 
vested  property  of  the  first  buyer  is  by  the  English  law 
allowed  to  prevail,  unless  under  special  circumstances. 

The  doctrine,  therefore,  that  a  sale  transfers  the  property 
in  the  things  sold,  instead  of  merely  conferring  a  personal 
right  of  action,  is  one  of  practical  and  substantial  importance. 

A  gentleman  of  great  learning,  Mr.  Serjeant  Manning,  has 
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questioned  it  in  a  note  to  Bailey  v.  Culvenvell  (a).  He  main- 
tains that  the  rule  that  property  is  transferred  by  a  sale 
without  any  delivery,  is  contrary  to  natural  right,  and  is 
moreover  a  modern  misapprehension  arising  from  a  mistaken 
construction  of  the  civil  law. 

It  does  not  seem  evident  in  what  the  superior  natural 
justice  of  the  civil  law  consists.  There  is  certainly  nothing 
iniquitous  in  the  rule  of  the  civil  law,  tradttionibus  dominia 
rerum  non  nudis  pactis  transferuntur,"  but  had  the  authors  of 
the  civil  law  written,  sine  traditionibus  dominia  rerum  nudis 
pactis  transferuntur,  it  would  have  read  as  well.  Both  are 
rules  of  positive  law,  and  if  we  were  discussing  what  the  law 
should  most  conveniently  be,  much  might  be  said  on  both 
sides ;  but  whether  the  rule  of  English  law  was  originally 
adopted  by  a  misapprehension  or  not,  it  is  submitted  that  it 
is  not  modern,  but  the  ancient  rule  such  as  has  existed  since 
English  law  began. 

The  case  which  the  learned  annotator  cites  from  the  Year 
Book  (17  Edw.  4,  fo,  1  &  2),  as  establishing  his  position  that 
property  at  that  time  did  not  pass  by  a  sale  without  delivery^ 
is  a  curious  one.  The  following  translation  is  instructive,, 
partly  as  bearing  on  the  present  subject,  and  partly  as  being 
a  very  characteristic  specimen  of  the  peculiar  style  of  the 
Year  Books. 

"  In  trespass  for  a  close  broken,  and  corn,  barley,  and 
grass  taken  away. 

"  Catesby.  Actio  non,  for  long  before  the  supposed  trespass 
the  plaintiff  and  defendant  bargained  in  such  a  ward  in 
London  that  the  defendant  should  go  to  the  place  where,  &c.,, 
and  there  see  the  said  corn,  barley,  and  things  aforesaid,  and. 
if  they  pleased  him  when  he  saw  them,  that  he  should  then 
take  the  said  corn,  barley,  and  grass,  paying  to  the  plaintiff' 
3s.  4:d.  for  each  acre,  one  with  the  other.  And  we  say  that 
we  went  there,  and  that  we  saw  them  as  aforesaid,  and  we 
were  well  content  with  the  bargain,  wherefore  we  took  them,, 
which  is  the  same  trespass.     Judgment,  &c. 

(a)  Bailey  t.  Culverwell,  2  Man.  &  Ey.  567,  n. 
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"  Pigot.  This  is  no  plea  for  divers  reasons  :  one  is,  that  he 
ias  said  that  the  place,  &c.,  is  ten  acres  of  corn,  &c.,  whereas 
he  should  have  said  ten  acres  of  land  sown  with  corn,  &c. 
Moreover,  he  hath  confessed  the  taking,  and  hath  not  shown 
how  he  hath"  paid  the  coin  to  us  according  to  the  bargain,  for 
I  believe  that  it  was  not  lawful  for  him  to  take  them  before 
he  had  made  payment,  for  it  would  be  most  mischievous  law 
that  he  should  have  them  and  not  pay,  &c.  Moreover,  when 
he  had  seen  the  grain,  &c.,  he  should  have  notified  to  us 
whether  he  was  content  with  them  or  no,  so  that  we  should 
know  whether  he  had  taken  them  for  that  cause,  for  it 
cannot  be  a  perfect  bargain  if  it  be  not  that  each  party  is 
agreed,  &c. 

"  Catesby.  The  plea  is  good  enough  for  anything  that  he 
hath  shown  ;  as  to  the  first  conceit,  that  we  have  called  them 
acres  of  com,  &c.,  and  not  of  land,  it  is  so  called  vulgariter. 
As  to  the  other  conceit  that  we  have  passed  over  the  payment 
of  the  coin,  I  believe  most  bargains  in  the  realm  are  void  if 
this  be  law ;  but  I  hold  it  to  be  lawful  for  him  to  take  them 
on  such  a  bargain  before  any  payment,  for  it  is  no  mischief, 
for  he  can  have  his  action  of  debt  for  the  money  when  we 
have  received  the  thing,  wherefore,  &c. ;  and  to  my  appre- 
hension in  every  such  bargain  the  law  presumes  that  as  the 
one  puts  his  trust  in  the  other  to  have  the  thing  for  which 
they  have  bargained  so  ought  the  other,  e  contra.  And  as  for, 
that  we  should  certify  him  of  our  agreement ;  it  would  be 
Tery  hard  if  when  we  were  well  content  with  the  view  of  the 
thing  (which  is  perchance  in  another  country,  at  a  great 
distance  from  London),  to  return  thence  to  show  him  that ; 
and,  moreover,  his  bargain  upon  this  point  shows  that  there 
is  no  need,  for  he  has  put  his  will  into  our  will,  to  wit,  that 
if  they  pleased  us  on  the  view  of  them  then  we  should  have 
them  ;  by  what  then  could  he  be  better  certified  than  by  our 
taking  them,  &c. 

^^  Littleton.  As  to  the  payment,  it  seems  to  me  that  it  ought 
to  be  stated,  otherwise  it  is  no  plea.  As  if  I  come  to  a 
clothier  and  ask  of  him  how  much  I  shall  pay  for  such  a 
piece  of  cloth,  who  says  so  much,  and  I  say  that  I  will  have 
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it,  but  I  pay  him  never  a  penny  in  hand,  whereupon  I  take 
the  cloth ;  there  he  shall  have  a  good  action  of  trespass 
against  me,  and  it  shall  be  no  plea  that  I  bought  it  without 
showing  that  I  paid  him,  and  so  it  is  here. 

"  Choke,  to  the  same  effect,  for  a  contract  cannot  be  made 
without  the  assent  of  both  parties,  quia  dicitur  de  con,  quod  est 
simid ;  for  if  you  ask  me  in  Smithfield  how  much  you  shall 
give  me  for  my  horse,  and  I  say  so  much,  and  you  say  you 
will  have  him  and  pay  not  the  money,  do  you  think  that  for 
all  that  it  is  my  intent  that  you  shall  have  him  without 
paying  the  coin  ?  I  say  no  ;  and  I  may  sell  him  to  another 
meanwhile,  and  you  shall  have  no  remedy  against  me,  for 
otherwise  I  shall  be  compelled  to  keep  my  horse  for  ever 
against  my  will,  if  the  property  is  in  you,  and  you  should 
take  him  when  you  please,  which  is  contrary  to  reason,  and 
so  is  it  here. 

"  Brian,  to  the  same  intent :  it  seems  to  me  for  any  words 
which  have  been  pleaded  in  this  bargain,  that  it  was  not 
lawful  for  him  to  take  the  corn,  for  it  cannot  be  intended 
that  he  meant  that  the  defendant  should  have  the  corn  with- 
out paying  the  money.  But  if  he  had  said  to  him,  '  take 
and  pay  when  you  will,'  or  if  he  had  given  him  a  day  for 
payment,  then  I  conceive  well  that  he  could  take  them,  and 
that  would  be  a  good  bar  if  it  was  pleaded  to  so  much  ;  and 
further,  I  say  that  the  property  is  in  the  defendant  by  the 
bargain  in  the  case  at  bar,  and  in  yoiir  cases  of  the  horse  and 
the  cloth  ;  nevertheless,  he  may  not  take  them  without  the 
leave  of  the  other.  And  he  shall  have  a  writ  of  detinue,  but 
the  defendant  shall  be  excused  by  saying  he  was  ready  to 
give  it  up  if  the  other  had  paid ;  and  if  he  bring  an  action  of 
debt  he  shall  have  the  same  plea.  The  case  is  much  as 
where  the  property  remains  all  the  time  in  me,  and  neverthe- 
less during  a  certain  time  I  cannot  take  it ;  as  where  I 
deliver  certain  sheep  to  a  man  to  soil  his  fields  for  a  certain 
time ;  there  the  property  is  in  me,  and  still  during  the  time 
I  cannot  take  them  back.  For  the  other  point,  it  seems  to 
me  that  the  plea  is  not  good  without  showing  that  he  had 
certified  the  other  of  his  pleasure  ;  for  it  is  trite  learning  that 
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the  thought  of  man  is  not  triable,  for  the  devil  himself  knows 
not  the  thought  of  man ;  but  if  you  had  agreed  that  if  the 
bargain  pleased  you  then  you  should  show  it  to  such  a  one, 
then  I  grant  you  need  not  have  done  more  for  it  as  a  matter 
of  fact.  Suppose  that  I  enter  into  an  obligation  to  you  in 
101.,  payable  in  two  or  three  days  afterwards,  on  condition 
that  if  you  please  to  take  such  a  horse  of  mine  for  such  a 
trespass  which  I  have  done  to  you,  that  then,  &c.,  and  you 
look  at  the  horse,  but  do  not  say  if  he  please  you  or  not, 
wherefore  I  do  not  pay  the  10/.  Shall  the  obligation  be 
forfeited  ?     No  !     Wherefore,  &c. 

"  Catesby.  My  lord,  if  he  did  not  take  the  horse  so  that  his 
act  showed  his  intention,  then  you  forfeit  your  obligation ; 
and  as  for  what  is  said,  that  there  is  no  need  to  deliver  the 
thing  sold  before  payment,  in  the  same  mariner,  the  other 
would  not  be  to  pay  him  before  he  had  the  thing  sold.  But 
as  I  said  before,  by  law  and  reason  each  shall  put  trust  in 
the  other ;  and  if  the  payment  were  material,  I  think  we 
should  have  seen  issues  taken  upon  that  in  our  books ;  but  I 
have  never  seen  them.  Thiis  I  put  it,  if  you  bring  a  writ  of 
trespass  against  me  for  taking  your  horse,  and  I  plead  that 
I  bought  him  on  such  a  day  in  London  in  market  overt,  and 
then  gave  him  to  one  B.  to  keep,  who  gave  him  to  you  and  I 
took  him,  could  you  say  in  that  case  that  I  had  not  paid  for 
the  horse  ?" 

"  Choke.   No,  for  it  is  not  material  to  the  plea." 
"  Pigot.    If  I  be  bound  to  you  in  20/.  to  enfeoff  you  in 
such  an  acre  of  land  on  such  a  day,  if  you  please  to  accept 
the  feoffment,   shall   you  not  be  bound  to  show  me  your 
pleasure  ?     Yea,  verily,  as  it  seems  to  me." 

"  Littleton.  I  cannot  agree  that  the  property  is  in  him  who 
buys  by  such  words  without  payment ;  for  it  is  not  a  clear 
bargain,  but  subject  to  a  condition  in  law,  to  wit,  that  if  he 
pays  him  it  shall  be  good,  if  not  it  shall  be  void.  As  let  us 
put  it  that  I  enfeoff  Pigot  to  enfeoff  Catesby  :  if  he  will  not 
enfeoff  him,  my  entry  is  implied  by  law.  So  the  performance 
of  the  condition  causes  the  property  to  be  in  him. 

"  Catesby.    As  to  the  certification  of  his  consent,  I  put  it 
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that  he  had  become  dumb  after  the  bargain  by  the  act  of 
•God,  and  did  not  know  how  to  write  and  was  of  sound  mind, 
and  it  seemed  to  him  that  the  bargain  was  for  his  profit. 
What  is  he  to  do?  Shall  not  his  seizure  be  sufficient  to 
prove  his  will  ?  quasi  de  sic,  wherefore,  &c." 

And  thus  ends  the  report. 

"  Littleton,"  says  Lord  Coke,  "  in  composing  his  tenures 
had  great  furtherance  in  that  he  flourished  in  the  time  of 
many  famous  and  expert  sages  of  the  law  .  .  Sir  Thomas 
Brian  .   .  Sir  Eichard  Choke  .  .  and  other  Justices  of  the 
Common   Pleas."     According   to   Beatson's  Political  Index, 
Sir  Eichard  Choke  was  appointed  Chief  Justice  of  the  Com- 
mon Pleas  in  1462,  and  on  the  9th  October,  1471  (a),  was 
appointed  a  Puisne  Judge  in  the  same  Court.     Sir  Thomas 
Brian  was  appointed  Chief  Justice  of  the  Common  Pleas  on 
the    29th    May,    1472 ;    and    Sir    Thomas    Littleton   was 
appointed  a  Puisne  Judge  of  the  Common  Pleas  in  1461  ; 
:and  Catesby  was  made  a  Jtidge  in  1482  ;  Pigot  seems  never 
to  have  been  a  Judge  at  all,  so  that  on  the  whole  it  seems 
that  in  the  17th  Edw.  4,  a.d.  1478,  Catesby  and  Pigot  were 
iserjeants,  arguing  before  the  Common  Pleas ;  and  that  Brian 
was  Chief  Justice,  Littleton  and  Choke,  Puisne  Judges.     The 
•case  is  a  very  curious  one ;  but  it  seems  a  very  strange  thing 
to  cite  it,  as  an  authority  to  show  that  a  sale  did  not  pass 
property  without  delivery.     No  such  point  is  made  in  the 
cause,    the   question   was   on  the   effect    of    non-payment. 
Littleton  and  Choke  seem  to  have  thought  that  the  construc- 
tion of  the  contract  was,  that  it  was  to  be  a  ready  money 
exchange,  and  that  therefore  there  was  no  intention  to  change 
the  property  (b).     Brian  clearly  thought  that  the  contract 
was  one  of  mutual  trust,  and  that  the  property  passed  but 
not  the  right  of  possession.     His  judgment  might  have  been 
delivered  yesterday,  as  it  is  preeisBly  what  the  law  now  is 
after  the  lapse  of  three  centuries  and  a  half.     But  none  of 
the  judges  seem  to  have  had  the  least  doubt  that  the  property 

(a)  There  seems  to  be  an  error  in  the  Index  as  to  these  dates. 

(b)  It  is  worth  remarking  that  the  crops  which  seem  to  have  been  growing  are 
treated  as  goods  throughout  the  case,  and  not  as  part  of  the  freehold. 


Ch.  III.]        PROPERTY    CHANGED    WITHODT    DELIVERY.  289 

might  be  changed  without  a  delivery  of  the  goods.  And  in 
a  case  a  few  years  earlier  (2  Ed.  4,  25)  it  is  argued  by 
counsel  and  agreed  by  the  Court,  that  "  If  I  give  to  you  my 
"goods  at  York,  and  before  you  take  possession  of  them  a 
"  stranger  takes  them,  you  shall  have  trespass  against  the 
"  stranger,  for  by  the  gift  the  property  was  in  you."  In  the 
49  Hen.  6,  18,  10  Ed.  4,  19,  the  same  point  is  stated  as  an 
illustration.  Choke  there  says,  "This  is  not  like  where  I 
"  purchase  a  horse  for  a  price  of  20  shillings,  there  forthwith 
"  the  20  shillings  are  due  to  him,  for  by  the  sale  the  property 
"  of  the  horse  is  in  me,  and  I  can  seize  him." 

"  Cuteshy.  If  I  buy  a  horse  of  you  for  20  shillings,  you 
"  may  keep  the  horse  till  I  pay  you." 

"  Choice.  I  do  not  speak  to  that  extent,  but  I  say  tbat  the 
"  property  is  in  me  by  the  sale ;  so  that  if  a  stranger  take  him 
"  I  shall  have  an  action  of  trespass." 

"  Brian  to  Cateshij.  Sir,  in  your  case,  if  you  gave  him  a 
"  day  for  payment,  you  cannot  detain  the  horse." 

In  Wories  v.  Clifton  [a),  Lord  Coke  points  out  this  very 
thing  as  an  instance  of  the  difference  between  the  civil  and 
the  common  law,  "  as  the  civil  law  is  that  a  gift  of  goods  is 
"not  good  without  delivery,  but  it  is  otherwise  in  our  law." 
It  must  be  observed,  that  in  a  work  of  very  high  authority 
(2  Saunders,  90,  n.  (e)),  it  seems  to  be  thought  that  this 
applies  to  a  gratuitous  parol  gift  ;  if  it  did,  the  pro- 
position would  a  fortiori  extend  to  a  case  of  sale,  but  it 
does  not  seem  that  the  word  "  done "  in  law  French  does 
import  prima,  facie  that  the  transaction  was  gratuitous.  It 
is  certainly  used  in  many  cases  in  which  there  appears  to 
have  been  a  consideration ;  and  there  is  no  case  in  which  it 
was  decided  that  the  property  passed,  in  which  it  appears 
affirmatively  that  the  gift  was  gratiiitous ;  so  that  there  seems 
no  ground  to  question  Lord  Tenterden's  position  in  Irons  v. 
SmallTpiece  (b),  that  Lord  Coke's  dictum  must  be  confined  to 
cases  where  there  was  a  binding  bargain  for  a  consideration, 
or  a  deed  under  seal. 

(a)  Wortes  v.  Glifton,  Eolle.  Eep.  61.        (i)  Irons  v.  Smallpiece,  2  B.  &  A.  ool, 
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CHAPTEE  IV. 

EQUITABLE    INTERESTS   AND   ASSIGNMENTS. 

So  far  those  interests  chiefly  which  are  legal  interests  in 
goods  have  been  considered.  In  this  chapter  the  subject  of 
the  creation  and  assignment  of  equitable  interests  is  discussed. 
As  questions  relating  to  such  equitable  interests  not  unfre- 
quently  arise  out  of  contracts  for  the  sale  of  goods,  and  as 
the  law  applicable  to  any  particular  case  sometimes  depends 
upon  a  very  critical  examination  of  the  facts  of  that  case,  the 
subject  is  treated  at  some  length  without  further  apology. 

Equitable  interests  in  goods  or  in  the  proceeds  arising  from 
the  sale  of  goods,  or  in  a  specific  fund,  may  be  created  in  a 
variety  of  ways. 

An  equitable  interest  in  a  specific  fund  is  both  created  and 
assigned  in  the  case  which  is  commonly  spoken  of  as  an 
equitable  assignment  of  a  debt. 

Bodick  V.  Gandell(a),  in  1852,  is  an  instance  of  this  sort ; 
the  facts  of  the  case  are  set  out  later  on(b).  Lord  Truro, 
after  reviewing  all  the  cases  on  the  subject,  said  that  the 
principle  to  be  extracted  from  them  was  that  *' An  agreement 
"  between  a  debtor  and  a  creditor  that  the  debt  owing,  shall 
"  be  paid  out  of  a  specific  fund  coming  to  the  debtor,  or  an 
"  order  given  by  a  debtor  to  his  creditor  upon  a  person  owing 
"  money  or  holding  funds  belonging  to  the  giver  of  the  order 
"  directing  such  person  to  pay  such  funds  to  the  creditor,  will 
"  create  a  valid  equitable  charge  upon  such  fund,"  or  in  other 
words,  "  will  operate  as  an  equitable  assignment  of  the  debts 
"or  fund  to  which  the  order  refers  "  (c).     The  relationship 

(a)  BodicTc  v.  Qandell,  1  De  G.  M.  &  G.  Y77. 

(i)  Page  319. 

(c)  See  Exp.  Moss,  14  Q.  B.  D.  310;  Ex  p.  Nichols,  22  Ck  D.  782;  Brice  v. 
Bannister,  3  Q.  B.  D.  569  ;  Tooth  v.  Hallett,  L.  E.  4  Ch.  Ap.  242  ;  Percival  v. 
Dunn,  29  Ch.  D.  128  ;  Exp.  Hall,  In  re  Whitting,  10  Ch.  D.  615  ;  In  re  Irving, 
Exp.  Brett,  7  Ch.  D.  419  ;  Crossley  v.  City  of  Glasgow  Co.,  4  Ch.  D.  421. 
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of  the  parties  which.  Lord  Truro  is  contemplating  here,  is 
where  A.  owes  money  to  B.  and  B.  owes  money  to  C.  In 
the  first  case  which  he  puts  there  is  an  agreement  between  B. 
and  C,  that  C.  shall  be  paid  out  of  the  money  owing  by  A., 
and  in  the  second  case,  B.  gives  an  order  to  C,  in  which  he 
directs  A.  to  pay  the  money  to  C. 

Where  a  person  covenants  to  assign  goods  as  soon  as  he 
becomes  the  owner  of  them,  but  which  he  has  not  at  the  date 
of  the  covenant,  an  equitable  interest  in  the  goods  is  created 
and  passed  to  the  assignee  as  soon  as  the  covenanter  becomes 
possessed  of  the  goods. 

An  equitable  interest  is  also  created  where  goods  are 
deposited  in  the  hands  of  one  person  upon  certain  trusts,  as 
for  example,  to  sell  the  goods  and  pay  over  the  proceeds  or  a 
portion  of  them  to  some  person.  A  trust  is  here  created,  and 
the  cestui  que  trust  has  an  equitable  interest  in  the  goods,  or,  if 
they  have  been  sold,  in  the  proceeds  of  the  sale,  which  are  a 
specific  fund  on  which  the  trust  attaches  (a) . 

Equitable  interests  of  this  latter  kind  have  been  alleged  to 
have  been  created  in  several  reported  cases  where  goods  have 
been  consigned,  and  bills  of  exchange  have  been  drawn 
"  against "  that  consignment.  It  will  be  found  on  examining 
the  cases  that  such  expressions  are  not  sufficient,  even  if  any 
evidence  of  the  creation  of  a  trust. 

In  the  simple  case  where  the  seller  consigns  goods  to  the 
buyer,  drawing  on  him  for  the  price,  and  nothing  further  is 
said,  that  merely  makes  the  buyer  owner  of  the  goods  and 
debtor  for  the  price.  The  relationship  is  that  of  debtor  and 
creditor  and  not  of  trustee  and  cestui  que  trust.  But  if  goods 
are  consigned  and  received  on  the  terms  that  certain  bills  are 
to  be  paid  out  of  the  proceeds,  then  the  relationship  of  trustee 
and  cestui  que  trust  is  created. 

The  consignee  takes  the  goods  in  trust,  to  give  effect  to 


(a)  See  the  judgment  of  Jessel,  M.  E.,  in  In  re  Halleit's  Estate  in  1879,  49 
L.  J.  Oh.  415;  13  Oh.  D.  707,  where  the  foUowing  of  earmarked,  and  funds  held 
upon  trust  was  fully  considered,  as  also  the  meaning  of  a  "  fiduciary  "  relation ; 
and  the  New  Zealand  Co.  v.  Watson,  in  1881,  7  Q,.  B.  D.  374 ;  Birt  v.  Burt,  U 
Oh.  D.  773 ;  Harris  v.  Truman,  9  Q.  B.  D.  264. 
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those  rights  which  the  consignor  has  reserved,  and  those 
rights  appear  to  be  in  equity,  rights  not  merely  in  personam^ 
I.e.,  against  the  consignee,  but  rights  in  rem  against  those 
particular  goods,  or  the  proceeds  of  them,  and  consequently 
are  good  not  only  against  the  consignee  but  against  any  one 
•w'ho  takes  the  goods  or  the  proceeds  subject  to  the  equities 
which  affect  them  in  the  hands  of  the  consignee. 

The  consignee  or  bailee  cannot  do  anything  inconsistent 
with  the  contract.  The  rule  of  law  as  stated  by  Lord  Justice 
Mellish  in  Vaughan  v.  Halliday  (a),  is,  "  that  if  a  remittance 
"  is  sent  for  a  particular  purpose,  whether  it  be  by  bills  or  a 
"  remittance  in  money,  the  person  who  receives  the  remittance 
''  must  either  apply  it  for  the  purpose  for  which  it  was  sent, 
"  or  else  return  it." 

Whether  a  contract  to  create  a  charge  upon  the  goods  or 
on  the  particular  fund  arising  out  of  the  sale  of  those  goods 
can  be  proved  depends  upon  the  evidence.  But  it  is  not  to 
be  presumed  from  the  mere  fact  that  the  goods  have  been 
consigned  and  bills  drawn  on  the  consignee  against  or  in 
respect  of  that  consignment,  whether  it  appears  that  the  bills 
were  so  drawn  either  upon  the  face  of  the  bills  themselves  or 
in  the  correspondence.  The  acceptance  of  a  bill  drawn 
against  goods  is  merely  a  promise  to  pay  for  the  goods 
according  to  the  tenor  of  the  bill,  and  is  not  a  promise  to 
pay  out  of  a  particular,  fund  (b).  A  statement  that  they  were 
so  drawn  is  generally  nothing  more  than  a  statement  of  the 
way  in  which  the  right  to  draw  the  bill  has  arisen. 

It  must  also  be  borne  in  mind  that  it  is  not  sufficient  to 
create  this  trust,  that  the  goods  were  consigned  upon  trust. 
It  must  be  proved  that  the  goods  were  also  received  upon 
that  trust.  For,  in  the  case  where  goods  are  consigned  to  a 
person  with  instructions  to  apply  the  proceeds  of  them  to  a 
certain  purpose,  he  is  not  bound  to  undertake  that  duty.  He 
may  decline  to  receive  or  to  hold  them  for  that  purpose,  and 
if  he  does  so  he  has  no  right  to  take  possession  of  them,  and 
if  they  come  into  his  possession  he  has  no  right  to  retain  them. 

(a)   Vaughan  v.  Halliday,  9  Oh.  Ap.  568. 

(J)  Ex  parte  Carruthers,  In  re  Higginson,  3  De  G.  &  S.  570. 
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If  he  has  made  no  contract  with  the  consignor  he  holds  them 
in  trust  for  the  owner,  and  cannot  assert  any  lien  over  the 
goods.  Until  the  consignee  has  undertaken  to  perform  the 
conditions  on  which  the  goods  were  deposited  with  him,  he  has 
no  right  either  to  get  or  to  keep  possession  of  the  goods  (a). 

The  next  question  is,  assuming  such  equitable  interests  to 
have  been  created,  can  they  be  assigned  ? 

An  equitable  assignment  is  nothing  more  than  an  assign- 
ment, bad  at  law  but  good  in  equity,  of  an  interest  either  in 
goods  or  in  a  specific  fund,  which  interest  may  be  either 
legal  or  equitable. 

Where  a  debtor,  as  in  the  case  put  in  Lord  Truro's 
judgment  already  cited  (h),  gives  an  order  to  his  creditor 
upon  a  third  person,  ordering  that  third  person  to  pay  a 
specific  fund  to  the  creditor,  that  is  an  equitable  assignment 
of  the  fund.  But  an  order  to  pay  out  of  any  funds,  is  not 
an  equitable  assignment  of  any  funds  (c).  In  this  latter  case, 
however,  possibly  there  may  be  an 'assignment  which  is  good 
in  equity,  not  of  an  interest  but  of  a  contract,  just  as  at  law 
a  contract  is  assigned  by  the  indorsement  of  a  bill  of 
exchange  (d). 

The  question  is  most  commonly  raised  where  goods  have  been 
consigned  to  a  person  on  the  understanding  that  bills  are  to 
be  drawn  on  the  consignee  and  to  be  paid  out  of  the  proceeds 
of  the  consignment,  and  the  bills  have  been  handed  by  the 
drawer  to  third  parties,  who  set  up  a  claim  to  have  their  bills 
paid  out  of  those  proceeds.  They  assert  their  claim  on  the 
ground  that  they  are  holders  of  the  bills,  and  as  such  are  the 
assignees  of  the  assignor's  equity  to  have  the  bills  paid  out  of 
that  security. 

Now  there  was  no  doubt  that  in  Ex  parte  Waring  (e)  the 
security  had  been  deposited  in  trust  to  pay  the  bills  ;  there 
is  no  doubt  also  that  the  holders  were  the  indorsees  of  those 

(o)  Shepherd  v.  Harrison,  40  L.  J.  Q.  B.  148 ;  5  E.  &  I.  Ap.  116  ;  ante,  p.  214. 

(b)  Ante,  p.  291. 

(c)  See  Percival  v.  Dunn,  29  Oh.  D.  128. 

(d)  -See  also  the  Judicature  Act,  1873,  s.  23,  eub-s.  6,  and  Walker  v.  Bradford 
Old  Bank,  12  Q.  B.  D.  342  and  611. 

(e)  Ex  parte  Waring,  19  Ves.  Jun.  345;  2  Eose,  182. 
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bills.  Yet  it  is  quite  clear  from  Lord  Eldon's  judgment  that 
they  had  no  equitable  right  to  that  security,  but  were  mere 
creditors  on  the  bills.  An  equitable  interest  had  been  created, 
but  it  had  not  been  assigned. 

The  indorsement  of  the  bill  is  a  mere  assignment  of  the 
debt,  and  not  an  assignment  of  the  right  to  have  the  securi- 
ties appropriated.  The  holder  of  the  bill  is,  if  the  debtor 
accepts  the  bill,  a  mere  creditor  on  the  bill  of  both  the 
drawer  and  acceptor.  If  the  debtor  does  not  accept  it,  the 
holder  is  not  even  a  creditor  of  the  debtor,  but  merely  a 
creditor  of  the  assignor. 

But  if,  besides  the  indorsement  of  the  bill,  there  is  evidence 
to  show  an  intention  to  assign  an  interest  in  the  security  as 
well  as  the  debt,  then,  whether  the  debtor  accepts  the  bill  or 
not,  the  holder  is  in  equity  the  assignee  of  the  assignor's 
equitable  interest,  and  has  the  right  to  have  the  securities 
appropriated  to  his  bill.  It  does  not  appear  to  be  necessary 
to  prove  that  there  is  any  contract  between  the  assignee  or 
bill  holder,  and  the  holder  of  the  securities.  It  seems  to  be 
sufficient  to  show  a  contract  between  the  assignee  and  the 
assignor.  The  case  in  its  simplest  form  is  where  a  sum  of 
money  is  deposited  with  a  person  in  trust  to  hold  it  for  the 
depositor,  and  the  depositor  assigns  that  specific  sum  to  a 
third  party.  The  assignee  has  become,  in  contemplation  of 
equity,  the  owner  of  the  sum,  and  has  a  right  to  say  to  the 
person  holding  it.  Pay  it  over  to  me.  Just  as  where  he  was 
in  contemplation  of  equity  the  owner  of  goods,  he  would  have 
the  right  to  say  to  the  person  holding  them,  Hand  the  goods 
over  to  me. 

Assuming  that  the  goods  were  deposited  on  trust,  and  that 
there  is  a  good  assignment,  it  must  be  noticed  in  passing  that 
the  assignee  takes  his  assignor's  interest,  subject  to  all  equities 
which  affect  it  in  his  hands. 

It  may  be  important  that  the  debtor  or  holder  of  the  securi- 
ties should  have  notice  of  the  assignment,  for  the  assignee's 
title  is  an  equitable  one  only  (a),  and  therefore  it  seems  that  if 

(a)  In  re  Freshfield's  Trust,  11  Ch.  D.  198. 
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the holder  of  the  securities  had  no  notice  of  the  assignment, 
he  might,  in  certain  circumstances,  safely  pay  over  the 
fund  to  any  one  who  had  given  value  for  it,  and  that  person 
would  have  as  good  an  equity  as  the  assignee,  and  a  better 
title  at  law.  But  if,  after  notice,  the  holder  of  the  security 
hands  it  or  the  proceeds  to  any  one  but  the  assignee,  he  is  a 
wrong-doer. 

In  these  cases,  as  well  as  in  those  where  it  is  the  property 
which  is  being  dealt  with,  there  may  be  an  interest  created 
by  estoppel.  Although  there  may  have  been  no  actual 
contract  of  assignment  between  the  assignor  and  the  assignee, 
yet  the  assignor  may  have  made  representations  as  to  the 
facts,  the  truth  of  which  he  might  be  estopped  from  denying. 
And  the  holder  of  the  securities  or  debtor  may,  by  represent- 
ing that  he  owes  the  debt,  or  that  he  holds  the  securities  or 
the  fund  on  a  trust,  estop  himself  from  subsequently  denying 
the  truth  of  those  statements.  As  Y.-C.  Wigram  said  (a), 
"  Courts,  both  of  law  and  equity,  have  held  repeatedly  that 
"where  a  creditor,  on  whose  behalf  a  stake  has  been 
"  deposited  by  the  debtor  with  a  third  person,  receives  notice 
"  of  that  fact  from  the  stakeholder  (the  third  person),  the 
"  notice  will  convert  a  stakeholder  into  an  agent  for  and  a 
"  debtor  to  that  creditor." 

There  is  a  point  of  some  difficulty  connected  with  this 
subject  which  has  given  rise  to  an  arbitrary  and  unnecessary 
rule  of  law,  known  as  the  rule  in  Ux  parte  Waring  (b).  The 
difficulty  arises  where  securities  have  been  deposited  by  a 
consignor  on  the  understanding  that  certain  bills  are  to  be 
paid  out  of  those  securities,  and  the  bills  have  been  indorsed 
away,  and  both  the  consignor  and  the  consignee  have  become 
insolvent.  It  only  arises  where  there  was  a  trust  between 
the  consignor,  or  drawer,  and  the  consignee,  or  acceptor,  to 
pay  the  bills  out  of  the  proceeds  of  those  goods.  Where 
there  is  also  a  double  insolvency  no  difficulty  arises  where 
either  the  drawer  or  the  acceptor  remains  solvent.     Nor  does 


(a)  Tudor's  Leading  Cases  in  Equity,  4th  ed.,  118. 

(b)  Exparte  Warivg,  19  Ves.  Jun.  345  ;  2  Rose,  182. 
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it  arise  in  the  case  where  the  drawer  has  not  parted  with  the 
bills,  but  remains  the  holder  of  them.  He  has  his  right 
arising  out  of  the  contract  to  have  the  securities  appropriated 
to  the  payment  of  the  bills,  and  to  have  the  balance  of  the 
securities,  if  any,  handed  over  to  him.  But  if  he  has  indorsed 
away  the  bills,  the  difficulty  does  arise,  for  the  holders  have 
no  right  in  themselves  to  have  the  securities  appropriated  in 
that  manner  if  they  have  made  no  contract  with  respect  to 
those  securities ;  they  are  mere  creditors  on  the  bills ;  they 
are  merely  assignees  of  the  debt  by  the  indorsement  of  the 
bill,  but  not  of  any  equity  to  have  the  debt  paid  out  of  a 
particular  fund. 

The  rule  in  Ex  parte  Waring  {a)  was  first  adopted  by  Lord 
Eldon  in  that  case,  and  has  been  since  followed  as  a  rule  of 
law  by  all  the  Courts. 

The  difficulty  or  complication  may  be  stated  in  many  ways, 
but  it  is  only  a  statement  of  an  apparent,  and  not  of  a  real 
difficulty,  as  will  be  seen  when  examining  the  Scotch 
procedure  in  such  cases  later  on  (h). 

If  the  case  be  considered  from  the  point  of  view  of  the 
trustee  in  bankruptcy  of  the  drawer,  the  difficulty  seems  to 
be  this.  He  wants  to  get  possession  of  the  securities.  This 
he  can  only  do  by  giving  up  the  bills  of  exchange  to  the 
acceptor's  trustee.  If,  in  order  to  do  this,  he  pays  the  bill 
holders  in  full,  and  so  gets  back  the  bills  from  them,  and 
then  exchanges  the  bills  for  the  securities,  he  not  only  pays 
the  holders  in  full,  which  is  to  prefer  them  to  the  other 
creditors  of  the  drawer,  but  the  bill  holders  are  paid  exclu- 
sively out  of  the  drawer's  estate,  whereas  being  also  creditors 
on  the  acceptor's  estate  they  should  have  been  partly  paid 
out  of  that  estate,  and  so  the  acceptor's  creditors  get  an 
advantage  at  the  expense  of  the  drawer's  creditors. 

The  case  may  be  considered  from  the  point  of  view  of  the 
acceptor's  trustee.  He  can  only  make  use  of  the  securities 
for  the  purpose  of  paying  the  bills;  the  securities  having 


(a)  Ex  parte  Waring,  19  Ves.  Jun.  345;  2  Eose,  182. 
(6)  Page  336. 
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been  deposited  for  that  purpose  only ;  but  the  bill  holders 
have  no  right  to  say  to  him,  "You  must  make  use  of  them 
ior  that  purpose."  And  if  he  does  make  use  of  them  for  that 
purpose,  he  gives  the  bill  holders  a  preference  which  he  was 
not  compelled  to  give  and  has  no  right  to  give.  On  the 
other  hand,  if  he  does  not  so  make  use  of  them,  they  remain 
in  his  hands  unavailable,  for  the  drawer  being  also  insolvent 
cannot  pay  the  bill  holders  in  full,  and  until  that  has  been 
■done,  he  cannot  get  them  back  into  his  possession. 

The  difficulty  was  simply  a  practical  one — ^how  to  make 
the  securities  available  in  such  a  complicated  state  of  circum- 
stances. The  rule  laid  down  by  Lord  Eldon  for  the  first  time 
in  Ux  parte  Waring  (a)  enables  the  bill  holders  to  avail  them- 
selves of  the  equity  of  the  drawer,  and  to  have  the  securities 
appropriated  in  the  hands  of  the  acceptor  to  their  bills.  The 
rule  is  applied  in  cases  of  a  double  bankruptcy  or  insolvency, 
or  a  bankruptcy  and  an  insolvency,  where  both  estates  are 
under  the  control  of  the  Court,  and  whether  the  bill  holders 
had  or  had  not  notice  that  the  securities  had  been  deposited 
to  meet  the  bills,  and  whether  the  security  belonged  to  the 
drawer  and  was  pledged  with  the  acceptor,  or  belonged  to  the 
acceptor  and  was  pledged  with  the  drawer. 

The  cases  which  appear  to  bear  out  these  propositions  will 
now  be  considered  in  the  following  order  for  the  sake  of 
simplicity.  Firstly,  those  cases  where  the  question  was, 
Were  the  goods  deposited  upon  trust?  (below);  secondly,  the 
assignment  of  an  equitable  interest  (page  316);  and  thirdly, 
the  rule  in  Hx  parte  Waring  (a)  (page  330). 

Firstly.  Were  the  goods  or  other  security  deposited  and 
received  upon  a  trust  ? 

In  Tooke  v.  Hollingworth  (i),  in  1793,  the  plaintiS  in 
Manchester,  and  Daniel  in  London,  had  agreed  that  the 
plaintiff  should  draw  from  time  to  time  on  Daniel,  remitting 
him  light  guineas  and  bills  to  meet  the  acceptances.  Daniel 
absconded  and  was  declared  bankrupt,  and  the  defendant  was 
appointed  his  assignee.     The  plaintiff,  who  was  ignorant  of 

(a)  Ex  parte  Waring,  19  Ves.  Jun.  345  ;  2  Rose,  182. 
(6)  Tooke  V.  Hollingworth,  o  T.  E.  215. 
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these  facts,  remitted  to  Daniel  certain  guineas  and  bills — the 
subject  of  this  action  in  trover — which  came  into  the  posses- 
sion of  the  defendant.  The  plaintiff  paid  the  bills  when,  due, 
and  Lord  Kenyon,  C.  J.,  and  Ashurst  and  Grrove,  JJ.,  held 
that  the  plaintiff  was  entitled  to  have  the  securities  returned 
to  him.  Buller,  J.,  took  a  different  view,  and  was  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover,  apparently  on 
the  ground  that  the  parties  had  not  a  particular  transaction 
only  in  their  contemplation,  but  had  come  to  a  general 
agreement  which  was  to  form  the  basis  of  a  general  dealing 
between  them  to  any  extent,  and  to  be  continued  to  an 
indefinite  length  of  time.  There  is  nothing  in  the  judgments 
■of  the  other  three  Judges  to  show  that  this  distinction  was 
not  present  to  their  minds.  They  appear  to  have  decided 
the  case  on  the  broad  ground  mentioned  in  the  judgment  of 
Ashurst,  J.  (a),  that  "  where  goods  are  sent  by  one  man  to 
^'another  for  a  particular  purpose,  and  they  have  not  been 
*'  (and  cannot  be)  applied  to  that  purpose,  the  former  may 
*' recover  them  back  again." 

In  Walker  v.  Birch  (h),  in  1795,  J.  Forbes  deposited  certain 
cotton  with  Greaves  and  Co.,  who  promised  to  pay  the  pro- 
ceeds to  J.  Porbes,  when  and  as  received.  J.  Forbes  was  the 
agent  of  Caldwell  and  Co.  Caldwell  and  Co.  were  indebted 
to  Greaves  and  Co.,  and  both  became  bankrupt,  and  Greaves 
and  Co.'s  assignee  claimed  to  assert  a  lien  over  the  cotton  and 
to  retain  the  proceeds.  But  the  Court  held  that  they  had  no 
lien ;  for  Greaves  and  Co.  had  expressly  undertaken  to  pay 
over  the  proceeds.  The  fact  that  J.  Forbes  was  the  agent 
of  Caldwell  does  not  appear  to-  have  been  communicated  to 
Oreaves  and  Co.  And  Lord  Kenyon,  C.  J.,  did  not  think 
that  was  of  much  importance. 

In  Bernales  v.  Fuller  (c),  about  1810,  the  defendants  were 
bankers  with  whom  the  plaintiff,  as  holder,  had  deposited  a 
■certain  bill  of  exchange,  payable  at  their  house.  Puller,  who 
vras  the  acceptor,  sent  a  clerk  to  Fuller's  with  money  to  pay 

(a)  5  T.  E.  228. 

(6)   Walher  v.  Birch,  6  T.  E.  258. 

(c)  Bernales  v.  Fuller,  14  Bast,  590. 
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the  bill.  The  clerk  placed  the  money  on  the  counter,  saying 
he  had  brought  it  to  pay  the  bill.  Fuller's  clerk  took  the 
money,  but  said  he  must  see  Fuller  before  giving  up  the  bill, 
and  subsequently  declined  either  to  give  it  up  or  return  the 
money.  The  Fullers  believed  they  had  a  right  to  do  this, 
having  a  banker's  lien  over  Puller's  money  in  account  vrith 
him.  The  plaintiff  contended  that  the  money  had  been  paid 
to  the  Fullers  for  his  use.  Lord  EUenborough,  C.  J.,  was  at 
first  of  opinion  that  there  had  been  no  receipt  of  the  money 
for  that  purpose.  But  a  new  trial  was  granted,  on  the  ground 
that  as  the  Fullers  did  not  at  once  refuse  to  receive  it  they 
must  be  taken  to  have  received  it  for  that  purpose. 

In  Williams  v.  Everett  (a),  in  1811,  Kelly,  who  was  a 
merchant  at  Capetown,  wrote  to  the  defendant,  his  corre- 
spondent in  London,  enclosing  two  bills  and  requesting  him 
to  pay  the  proceeds  of  the  bills  to  certain  persons,  one  of 
whom  was  the  plaintiif,  and  he  added  that  he  desired  "  the 
"amounts  paid  each  person  to  be  put  on  the  back  of  their 
"  respective  bills."  Kelly  appears  to  have  advised  the  plain- 
tiff that  he  had  sent  the  bills  to  the  defendant  with  the  above 
instructions,  and  the  plaintiff  then  applied  to  the  defendant  for 
payment.  The  defendant  declined  to  act  on  Kelly's  instruc- 
tions and  refused  to  pay  the  plaintiff,  but  he  subsequently 
received  payment  of  the  bill  sent  by  Kelly  when  it  became 
due.  The  plaintiff  brought  this  action  to  recover  that  part  of 
the  proceeds  of  the  bill  which  the  defendant  had  been  instructed 
by  Kelly  to  pay  over  to  him.  It  was  argued  for  the  plaintiff 
that  the  defendant  by  receiving  the  bills  had  undertaken  to 
apply  them  to  the  purposes  l^or  which  they  were  sent.  But 
Lord  EUenborough,  C.  J.,  upholding  the  nonsuit,  said  there 
had  been  no  such  assent  either  express  or  implied  by  the 
defendant,  and  that  Kelly  might  countermand  his  instructions 
respecting  the  remittances  as  often  as  he  pleased,  and  that 
the  defendant  would  hold  the  remittances  for  the  use  of  the 
remitter  himself,  until  by  some  engagement  with  the  plaintiff 
the  remittances  were  appropriated  to  him. 

(a)   Williams  v.  Everett,  14  East,  582. 
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In  Snaith  v.  Burridge  («),  in  1812,  Kieran  and  Co.  of 
Dundalk,  and  Graeme  and  Co.  of  London  liad  engaged  in  a 
joint  transaction  to  supply  stores  to  the  Grovernment.  Kieran 
and  Co.  shipped  a  cargo  of  pork  to  Portsmouth,  sending  the 
bill  of  lading  to  Graeme  and  Co.,  who,  being  desirous  of 
raising  money,  pledged  it  with  the  plaintiffs,  their  bankers. 
Graeme  and  Co.  became  bankrupt,  and  when  the  cargo  arrived 
the  captain  refused  delivery  to  the  plaintiffs  and  placed  it  in 
the  defendants'  warehouse.  Graeme  and  Co.  appear  to  have 
thought  they  had  a  right  to  pledge  the  cargo  as  Kieran  and 
Co.  were  considerably  in  their  debt.  But  the  Court  held  not. 
Mansfield,  C.  J.,  delivering  the  judgment,  said,  "  it  was  clear 
"  that  it  (the  pork)  was  intended  by  the  shipper  to  be  delivered 
"  into  the  Government  stores,  and  as  he  consigned  it  to 
"  Graeme  on  these  terms,  it  therefore  must  be  taken  to  be 
"  accepted  by  them  for  that  purpose  ;  and  if  so,  it  could  not 
"  be  legally  diverted  to  any  other  purpose  "(fc).  This  case 
was  before  the  Factors  Acts. 

In  Frith  v.  Fwhes  (c),  in  1862,  one  question  was  whether 
the  securities  had  been  received  in  trust  to  pay  certain  bills 
out  of  the  proceeds.  Another  was  whether  the  bills  had 
been  assigned  subject  to  any  equity  affecting  them.  Forbes 
and  Co.,  the  defendants,  were  the  agents  in  London  of  Begbie 
and  Co.  of  Eangoon,  upon  the  terms  of  a  letter  which  Forbes 
and  Co.  had  written  to  Begbie  and  Co.,  saying  that  they 
would  open  an  account  upon  which  Begbie  and  Co.  might 
draw,  keeping  the  account  at  all  times  covered.  Begbie  and 
Co.  had  sold  a  yacht  for  the  plaintiffs  to  the  King  of  Burmah, 
and  received  in  payment  a  quantity  of  teak  and  cutch. 
Instead  of  consigning  these  direct  to  the  plaintiffs,  Begbie 
and  Co.  consigned  them  to  Forbes  and  Co.  per  the  China, 
and  advised  them  of  it  in  a  letter  in  which  they  stated  that 
they  enclosed  the  bills  of  lading  for  certain  teak  and  cutch, 
"  against  which  we  have  valued  on  you  at  six  months  sight  in 


(a)  Snaith  v.  Burridge,  4  Taunt.  684. 
(6)  See  also  Burn  v-  Brown,  in  1817,  2  Stark.  272. 

(c)  Frith  V.  Forles,  31  L.  J.  Ch.  793,  and  on  appeal,  4  De  G.  F.  &  J.  409,  and 
post,  p.  305. 
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"  favour  of  Messrs.  Frith  and  Co."  (the  plaintiffs).  The  bill 
of  exchange  referred  to  was  in  these  terms  :  "  Six  months 
"  after  sight  .  .  .  pay  to  the  order  of  Messrs.  Frith  and  Co. 
"...  the  sum  of  1200^.  .  .  .  and  place  the  same  .  .  . 
"to  account  consignment  per  C^rna."  Begbie  and  Co. 
sent  the  bills  of  exchange  to  the  plaintiffs.  Forbes  and  Co. 
having  heard  of  the  insolvency  of  Begbie  and  Co.  declined  to 
accept  them  when  presented,  and  claimed  to  retain  possession 
of  the  cargo  and  to  set  it  off  against  Begbie  and  Co.'s  debt  to 
them  on  the  general  account.  The  plaintiffs  filed  a  bill 
against  Forbes  and  Co.  to  have  it  declared  that  they  were 
entitled  to  a  charge  on  the  proceeds  of  the  cargo  in  priority 
to  Forbes  and  Co.'s  lien.  Sir  John  Eomilly,  M.  E.,  held  that 
they  were  not  so  entitled,  but  on  appeal  the  Lords  Justices 
held  that  they  were. 

Lord  Justice  Turner  said:  "  If  a  consignee  thinks  proper  to 
"  accept  an  assignment,  with  express  directions  to  apply  it  or 
"  the  proceeds  of  it  in  a  particular  mode,,  he  cannot,  as  I  appre- 
"  bend,  set  up  his  general  lien  in  opposition  to  those  direc- 
"  tions.  In  such  a  case  only  what  remains  after  answering 
"  the  particular  directions  can,  as  1  think,  become  subject  to 
"  the  general  lien."  And  speaking  of  the  terms  of  the  letter 
from  Begbie  and  Co.  to  the  defendants  stating  that  the  bill 
was  drawn  against  the  cargo  of  the  China,  the  Lord  Justice 
said  those  were  "terms  which  could  not  be  construed  other- 
"wise  than  as  meaning  that  the  bills  were  to  be  paid  out  of 
"the  proceeds  of  the  consignment." 

It  is  to  be  noticed  that  this  was  a  very  peculiar  case,  and 
may  be  explained  as  being  one  where  a  principal  instructed 
an  agent  to  hand  over  certain  funds  to  a  third  person  (a). 

In  Trimingham  v.  Maud  (b),  in  1868,  the  facts,  which  were 
complicated,  appear  to  have  been  that  the  course  of  business 
was  for  Barron  and  Co.,  of  Barbadoes,  to  draw  on  Eattray 
and  Co.,  of  London,  and  to  sell  the  drafts  in  Barbadoes. 
They  also  bought  bills  in  Barbadoes,  and  sent  them  to  Eattray 


(o)  See  Brown,  Shipley  and  Go.  v.  Rough,  W.  N.  1885,  116. 
(6)  Trimingham  v.  Maud,  38  L.  J.  Oh.  207  ;  L.  B.  7  Eq.  201. 
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and  Co.  for  the  purpose  of  keeping  them  in  funds  to  meet  the 
bills.  These  remittances  were  not  stated  to  be  sent  to  cover 
any  particular  bills.  Kattray  and  Co.  became  insolvent,  and 
at  that  date  there  were  current  acceptances  of  Barron  and 
Co.'s  drafts  for  a  large  amount.  Barron  and  Co.,  who  had 
not  heard  of  the  insolvency,  sent  off  to  Rattray  by  three  mails^ 
remittances  which  subsequently  realized  11,791Z.  By  the 
same  mails  there  arrived  from  the  holders  drafts  on  Eattray 
and  Co.  to  the  extent  of  16,000?.  In  their  letters,  in  which 
the  remittances  were  enclosed,  Barron  and  Co.  said,  "  "We  beg 
"  to  advise  the  following  drafts  "  ;  and  then  followed  a  list  of 
the  drafts  for  the  16,000?.,  and  then  they  proceeded,  "We 
"enclose  the  following  firsts  of  exchange,"  being  the  remit- 
tances for  11,791?.  now  in  question.  The  drafts  were  not 
accepted,  and  Barron  and  Co.  became  insolvent.  It  appears 
to  have  been  argued  for  Barron  and  Co.  that  the  remittances 
had  been  sent  as  cover  for  the  drafts  for  16,000?.,  and  that  as 
those  drafts  had  not  been  accepted,  they  had  a  right  to  have 
the  remittances  back  again.  But  Y.-C.  Giffard  held  other- 
wise. This  ease  was  the  subject  of  observation  in  Ex  parte 
Gomez  («).  There  does  not  seem  to  have  been  any  evidence 
of  an  appropriation  beyond  the  fact  that  the  remittances  were 
sent  and  the  drafts  were  advised  in  the  same  letters.  They 
seem  to  have  been  sent  as  cover  for  all  the  outstanding 
acceptances  generally. 

In  Field  v.  Megaw  {b),  in  1869,  the  plaintiff  was  a  corn 
merchant  in  London.  The  defendant  was  a  member  of  the 
firm  of  Hamilton  and  Co.,  of  Belfast.  The  plaintiff  had  pur- 
chased a  cargo  of  wheat,  ex  Maraqidta,  and  Wedd,  being 
desirous  that  the  cargo  should  be  sold  by  Hamilton  and  Co., 
in  Belfast,  advanced  Eield  500?.,  for  which  Field  accepted  a 
bill  in  which  the  consideration  was  described  as  "  value 
''  received  in  wheat  ex  Maraquita.''''  It  was  agreed  at  the 
same  time  that  the  bill  should  be  renewed  from  time  to  time 
until  Field  should  have  received  the  proceeds  of  the  sale,  at 
which  time  he  promised  to  pay  the  bill.     No  notice  of  this 

(a)  Ex  parte  Oomez,  10  Oh.  App.  647. 
(6)  Field  v.  Meyaw,  L.  E.  4  0.  P.  660. 
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agreement  was  given  to  Hamilton  and  Co.  The  plaintiff 
stopped  payment.  Wedd  claimed  the  500^.  from  Hamilton 
and  Co.,  and  they  paid  that  sum  to  him.  This  action  was 
brought  by  the  plaintiff  to  recover  back  the  500/.  from  the 
defendant,  who  represented  Hamilton  and  Co.  The  plaintiff 
denied  having  made  the  wheat  a  security  for  the  payment  of 
the  500?.,  and  the  Court  held  that  there  was  no  equitable 
charge.  It  was  an  agreement  to  pay  when  the  proceeds 
should  be  received,  not  a  contract  to  pay  out  of  those  par- 
ticular proceeds. 

In  the  case  of  In  re  New  Zealand  Banking  Corporation^ 
Levi's  Case  {a),  in  1869,  the  holders  of  bills  sought  to  have 
certain  securities  appropriated  to  those  bills. 

The  New  Zealand  Banking  Corporation  had  made  advances 
to  Levi,  which  were  covered  by  securities  which  Levi  had 
deposited  with  the  Corporation.  Subsequently  the  New 
Zealand  Banking  Corporation,  at  Levi's  request,  granted  a 
credit  to  White  and  Co.  McKenzie  drew  bills  in  favour  of 
Levi  on  the  New  Zealand  Banking  Corporation,  who  accepted 
them.  These  bills  were  drawn  by  McKenzie  on  account  of 
White  and  Co.,  and  on  White  and  Co.'s  credit  with  the  New- 
Zealand  Banking  Corporation.  Both  the  New  Zealand  Bank- 
ing Corporation  and  Levi  were  insolvent ;  and  Overend, 
Gurney  and  Co.,  as  holders  of  these  last-mentioned  bills, 
sought  to  have  the  securities  appropriated  to  the  bills 
of  which  they  were  the  holders,  on  the  principle  of  Ex  parte 
Waring  [b).  But  Lord  Eomilly,  M.  E.,  held  that  the  securi- 
ties had  not  been  deposited  to  cover  those  bills,  and  therefore 
Ex  parte  Waring  (b)  did  not  apply. 

In  the  case  of  In  re  General  Moiling  Stock  Co.,  Ex  parte 
Alliance  Bank  (c),  in  1869,  the  General  EoUing  Stock  Co. 
made  an  advance  to  Murray,  for  which  he  gave  his  accept- 
ances and  deposited  the  security  in  question.  The  Alliance 
Bank  had  become  the  holders  of  some  of   these  bills,    and 

(a)  In  re  ]S'ew  Zealand  Banking  Corporation,  Levi's  Case,  L.  R.  7  Eq.  Hd. 

(b)  Ex  parte  Waring,  19  Ves.  Jun.  345  ;  2  Rose,  182,  post,  p.  330. 

(c)  In  re  General  Rolling  Stock  Co.,  Ex  parte  Alliance  Bank,  38  L.  J.  Oh.  714  • 
4  Oh.  App.  423. 
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before  they  became  due  but  after  -the  Alliance  Bank 
had  become  the  holders,  Murray,  who  was  desirous  to 
have  the  loan  continued,  accepted,  at  the  request  of  the 
General  Rolling  Stock  Co.,  a  fresh  set  of  bills  in  place  of  the 
first  set.  Both  Murray  and  the  Greneral  Eolling  Stock  Co. 
were  insolvent,  and  the  Alliance  Bank  sought  to  have  the 
securities  appropriated  to  their  drafts,  on  the  rule  in  Ex  i^arte 
Waring  (a).  But  the  Court  held  that  the  rule  was  not 
applicable ;  for  although  the  securities  had  been  deposited  to 
cover  the  first-mentioned  bills,  Murray's  liability  on  them  to 
the  General  Rolling  Stock  Co.  had  been  cancelled  by  his 
acceptance  of  the  second  set,  at  a  time  when  the  parties  had 
a  right  to  deal  with  the  security  as  they  pleased,  and  there- 
fore the  securities  were  no  longer  a  security  against  the 
first  set. 

In  Shepherd  v.  Harrison  (b),  in  1871,  where  the  bill  of 
lading  was  handed  over  to  the  consignee  on  condition  of  a 
bill  of  exchange  being  accepted,  the  consignee  retained  the 
bill  of  lading  but  refused  to  accept  the  bill  of  exchange. 
The  House  of  Lords  held  that  he  had  no  right  of  action 
against  the  shipowner  for  refusing  to  deliver  up  the  goods. 

The  case  of  Rohey  and  Oo.'s  Perseverance  Iron  Works  v. 
Oilier  {c),  in  1872,  was  very  much  like  Frith  v.  Forbes  {d). 
A  distinction  seems  to  be  that  in  Eohei/  v.  Oilier  (c)  there  was 
no  evidence  of  a  contract  by  the  defendant  to  pay  the  debt 
out  of  the  proceeds,  and  in  Frith  v.  Forbes  (d)  there  was  such 
a  contract. 

In  Robey  and  Co.'s  Perseverance  Iron  Works  v.  Oilier  (c),  in 
1872,  Brown  of  Ibraila  consigned  a  cargo  of  maize,  per 
Acacia,  to  the  defendant.  Brown  was  the  defendant's  agent 
at  Ibraila,  but  occasionally  he  made  purchases  at  their  joint 
risk,  and  this  was  such  a  transaction.  Brown  sent  the  defen- 
dant a  letter  advising  him  of  the  consignment,  and  saying 


(a)  Ex  parte  Wariny,  19  Ve3.  Jun.,  345;  2  Eose,  182. 

\b)  Shepherd  v.  Harriwii,  38  L.  J.  Q.  B.  105  and  177 ;  40  L.  J.  Q.  B.  148  ;  L.  I?, 
4  Q.  B.  197  and  493  ;  5  E.  &  I.  Ap.  116. 

(c)  Robey  and  Co.'s  Persevtrance  Iron  Works  v.  Oilier,  7  Oh.  App.  695. 
\d)  Frith  V.  Forbes,  31  L.  J.  Oh.  793,  on  app. ;  4  De  G.  F.  &  J.  409. 
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that  he  had  drawn  on  him  against  the  cargo.  He  subse- 
quently forwarded  the  bill  of  lading.  The  defendant  answered 
that  the  drafts  "  on  account  of  this  cargo  shall  have  due  pro- 
tection "  Brown  was  indebted  to  the  plaintiffs,  and  endorsed 
the  drafts  to  them.  The  drafts  were  in  these  words  :— "  Pay 
to  the  order  of  myself  the  sum  of  250Z.,  which  place  to 
account  cargo  per  A."  The  plaintiffs  presented  the  drafts,  but 
the  defendant  refused  to  accept.  Brown  being  insolvent.  The 
defendant  sold  the  cargo,  and  the  plaintiffs  claimed  to  have 
the  proceeds  appropriated  to  their  bills.  James  and  Mellish, 
L.  JJ.,  held  that  they  had  no  such  right.  James,  L.  J.,  said  : 
"  I  am  not  prepared  to  say  that  merely  because  a  bill  of 
"  exchange  purports  to  be  drawn  against  a  particular  cargo, 
"  it  carries  a  lien  on  that  cargo  into  the  hands  of  every 
"  holder  of  the  bill.  In  Frith  v.  Forhes  («)  there  were  grounds 
"  for  saying  that  the  intention  was  to  give  Frith,  Sands,  and 
"  Co.  an  equitable  interest  in  tlie  cargo,  for  the  letters  of  the 
"  consignor  to  the  consignees  referred  to  bills  of  exchange 
"  which  the  consignor  had  drawn  in  favour  of  Frith,  Sands, 
"and  Co.  Here  the  reference  is  only  to  bills  which  the 
"  consignor  had  drawn  to  his  own  order,  not  mentioning  any 
"  third  parties.  In  Frith  v.  Forhes  (a)  the  cargo  was  the 
"  property  of  the  consignor,  who  had  full  right  to  dispose 
"  of  the  proceeds  as  he  pleased.  Here  Brown  was  not  the 
"  owner  of  the  cargo,  but  had  only  a  joint  interest  in  it. 
"  Moreover,  his  letters  to  the  defendants  were  not  comrauni- 
"  cated  to  the  plaintiffs,  who  did  not  advance  their  money  on 
"the  faith  of  them  "(6). 

In  IJiitscher  v.  Comptoir  d'Escomirie  de  Paris  (c),  in  1876, 
the  plaintiff  in  London  was  in  the  habit  of  receiving  goods 
consigned  to  him  by  one  Levy,  a  merchant  at  Oran,  for  sale 
on  commission,  and  in  order  that  Levy  might  be  put  in  funds 
to  purchase  the  goods,  agreed  to  allow  Levy  to  draw  on  him. 
The  documents  of  title  to  the  goods  were  hypothecated  to  the 
plaintiff  so  as  to  enable  him  to  provide  funds  to  meet  the 

(a)  l<'rith  v.  Forbes,  31  L.  J.  Ch.  793,  on  app.,  4  De  G.  F.  &  J.  409. 
(6)  See  also  Ex  parte  Carruthtrs,  In  re  HiyyvMon,  3  De  G.  &  S.  570. 
(c)   Lutscher  v.  Comptoir  <V Eacompte  de  Paris,  1  Q.  B.  D.  709. 
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bills  drawn  by  Levy.  At  the  request  of  Levy,  the  plaintiff 
arranged  for  the  sale  of  a  particular  parcel  6i  goods  to  be 
shipped  by  a  vessel  chartered  by  the  buyers,  and  Levy, 
having  drawn  upon  the  plaintiff,  purchased  and  shipped  the 
goods.  The  bill  of  lading  was  handed  to  Levy,  but  was  not 
forwarded  to  the  plaintiff.  Levy's  affairs  having  been  put 
into  liquidation,  the  liquidator  deposited  the  bill  of  lading  in 
the  hands  of  the  defendants,  with  instructions  not  to  part 
with  it  until  they  were  paid  the  value  of  the  goods,  and  they 
accordingly  refused  to  give  it  up  to  the  plaintiff.  It  was 
held  that  the  plaintiff  had  an  equitable  right  to  the  bill  of 
lading,  there  having  been  a  specific  engagement  between  him 
and  Levy  that  it  should  be  forwarded  to  the  plaintiff  as 
security  for  his  advance,  and  that  he  was  entitled  to  sue  the 
defendants  for  the  wrongful  detention  of  it. 

In  the  Citizens^  Bank  of  Louisiana  v.  First  National  Bank 
of  New  Orleans  [a),  in  the  House  of  Lords  in  1873,  the 
course  of  business  was  for  the  New  Orleans  Bank  to  draw  on 
the  Bank  of  Liverpool,  to  sell  the  drafts  in  New  Orleans,  and 
to  remit  securities  to  the  Bank  of  Liverpool,  so  as  to  keep 
that  bank  out  of  cash  advances.  The  plaintiffs,  the  Louisiana 
Bank,  were  holders  of  bills  drawn  by  the  New  Orleans  Bank 
on  the  Bank  of  Liverpool.  The  New  Orleans  Bank  suspended 
payment,  and  the  Bank  of  Liverpool  refused  to  accept  the 
bills,  although  having  in  its  possession  securities  of  the  New 
Orleans  Bank  amply  sufficient  to  meet  the  bills,  on  the  ground 
that  the  securities  had  not  been  appropriated  to  the  bills,  and 
that  therefore  they  must  be  returned  to  the  receiver  of  the 
New  Orleans  Bank.  The  Louisiana  Bank  filed  a  bill  against 
the  Bank  of  Liverpool  and  the  New  Orleans  Bank,  and 
sought  to  restrain  the  Bank  of  Liverpool  from  paying  over 
the  securities  to  the  trustee  of  the  New  Orleans  Bank,  and  to 
have  them  appropriated  to  their  bills.  At  the  time  when  the 
Louisiana  Bank  purchased  the  bills,  the  agent  of  the  New 
Orleans  Bank  stated  that  the  bills  were  drawn  against  funds 

(a)  Citizens'  Bank  of  Louisiana  v.  First  National  Bank  of  New  Orleans,  43  L.  J. 
Oh.  269 ;  6  B.  &  I.  App.  352.  This  case  was  on  the  same  facts  as  Thomson  v. 
Simpson,  39  L.  J.  Oh.  857 ;  L.  E.  5  Oh.  Ap.  659.. 
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to  a  much,  larger  amount  already  remitted  to  the  Bank  of 
Liverpool. 

The  Louisiana  Bank  relied  upon  two  alternative  grounds : 
first,  that  there  had  been  an  equitable  assignment  of  these 
securities  to  them  ;  and,  secondly,  that  the  New  Orleans 
Bank  was  estopped  from  denying  that  the  securities  were 
appropriated  to  the  plaintiffs  by  reason  of  the  representations 
of  their  agent  to  them. 

Lord  Selborne,  L.  C, '  dealt  first  with  the  question  of 
estoppel.  His  judgment  is  very  instructive.  He  said  : — "  I 
"  apprehend  that  nothing  can  be  more  certain  than  this,  that 
"the  doctriae  of  equitable  estoppel  by  representation  is  a 
"  wholly  different  thing  from  contract,  or  promise,  or  equit- 
"able  assignment,  or  anything  of  that  sort";  and  after 
pointing  out  that  A  representation,  to  effect  an  estoppel,  must 
be  a  representation  as  to  an  ^existing  fact,  and  would  not 
affect  an  estoppel  if  it  were  merely  as  to  the  representor's 
intentions,  he  proceeded  to  point  out  that  in  this  case  there 
had  been  no  representation  as  to  a  fact;  "for,"  said  he,  "  the 
"  only  representation  which  would  have  produced  an  estoppel 
"  would  have  been  a  representation  that  the  New  Orleans 
"  Bank  had  constituted  a  trust  of  funds  belonging  to  that 
"  Bank,  but  then  in  the  hands  of  the  Bank  of  Liverpool,  by 
"  which  the  Liverpool  Bank  might  be  bound,  as  trustee,  to 
"  apply  those  funds  in  payment  of  the  bills.  The  statement 
"  which  had  been  made  amounted  to  nothing  further  than  a 
"  statement  that  there  were  funds  in  the  hands  of  the 
"  Liverpool  Bank  sufficient  to  pay  the  bills." 

On  the  question  of  equitable  assignment,  he  was  of  opinion 
that  there  had  been  no  contract  to  specifically  appropriate  the 
funds  in  the  hands  of  the  Bank  of  Liverpool  to  meet  the  bills. 

The  case  of  Morgan  v.  Lariviere  (a),  in  1875,  decided  that 
a  letter  of  credit  does  not  amount  to  an  equitable  assignment 
of  the  sum  mentioned. 

In  Ex  parte  Gomez,  In  re  Yglesias  (b),  in  1875,  the  course 

(a)  Morgan  v.  Lariviere,  44  L.  J.  Ch.  457  ;  7  E.  &  I.  Ap.  423. 
(6)  Ex  parte  Gomez,  In  re  Yglesias,  10  Ch.  Ap.  639;  see  also  Latham  v.  Chartered 
Bank  of  India,  L.  E.  17  Eq.  205. 
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of  dealing  was  for  Gromez  of  Malaga  to  draw  on  Yglesias  of 
London,  sending  him  remittances  as  security.  Yglesias 
stopped  payment.  A  receiver  was  appointed,  and  a  composi- 
tion was  agreed  to  and  accepted,  which,  it  was  not  disputed, 
was  binding  on  all  the  creditors  of  Yglesias,  including  the 
bill  holders  ;  Yglesias'  estate  was  therefore  freed  from  any 
further  claims  by  them.  The  Court  held  that  the  contract 
on  which  the  securities  had  been  deposited  was  a  contract  of 
indemnity,  and  therefore,  that  the  receiver  must  return  the 
securities  to  Gomez  after  deducting  the  composition. 

The  case  of  In  re  Entwistle,  Ex  parte  Arbtithnot  (ft),  in  the 
Court  of  Appeal  in  1876,  is  very  similar  to  Roheyh  Case  (b). 
A  firm  in  India  were  in  the  habit  of  selling  cotton  to 
Entwistle  of  London.  They  drew  on  Entwistle,  sending  the 
drafts  and  bills  of  lading  to  their  London  agents,  who  pre- 
sented the  drafts  to  Entwistle  for  his  acceptance,  giving  him 
the  bills  of  lading.  Entwistle  had  accepted  the  drafts  drawn 
in  respect  of  the  cotton  in  question,  and  had  received  the  bill 
of  lading,  and  pledged  it  with  a  firm  of  cotton  brokers. 
Entwistle  stopped  payment,  indebted  to  the  brokers,  who 
sold  the  cotton,  and,  after  bringing  the  proceeds  into  account, 
paid  the  balance  to  Entwistle's  trustee,  without  prejudice  to 
the  sellers'  claim.  The  sellers  claimed  it  on  the  ground  that 
the  cotton  had  been  specifically  appropriated  to  meet  their 
bills.  On  the  face  of  the  drafts  were  the  words,  "  Pay,  &c., 
"  and  place  the  same  to  account  cotton  shipments  as  advised." 
Both  the  Indian  firm  and  their  London  agents  and  Entwistle 
had  written  off  the  drafts  as  drawn  on  account  of  or  against 
the  cotton  in  question.  The  Court  of  Appeal  held  that  there 
was  no  equitable  assignment,  and  indeed  it  seems  as  if  the 
expressions  used  were  little  more  than  the  means  adopted  for 
identifying  the  drafts.  Entwistle  was  a  purchaser,  and  could 
do  what  he  pleased  with  the  cotton.  The  contract  was 
nothing  more  than  one  by  which  he  undertook  to  pay  a  debt, 
stated  by  both  parties  to  have  been  incurred  in  respect  of 
certain  cotton. 

(a)  In  re  Entwistle,  Ex  parte  Arhuthnot,  3  Ch.  D.  477. 
(i)  Robey's  Perseverance  Wwhs  v.  Oilier,  7  Ch.  App.  695. 
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In  Ex  parte  Banner,  In  re  Tappenhech  (a),  in  1876,  before 
the  Court  of  Appeal,  Christiansen  and  Co.  of  Para,  were  the 
agents   of  Tappenbeck  and  Co.  of   Liverpool,  and   in   that 
capacity  they  purchased  goods  at  Para,  and  consigned  them 
to  Tappenbeck  and  Co.      They  raised  funds  for  this  purpose 
by  drawing  on  Tappenbeck  and  Co.  and  selling  the  drafts. 
Christiansen  and  Co.   sent  the  bills  of  lading  and  invoices 
direct  to  Tappenbeck  and  Co.,  and  directed  them  to  place  the 
invoice  price  of  the  goods  to  their  credit,  and  the  bills,  out 
of  the  proceeds  of  which  the  goods  had  been  purchased,  to 
their   debit,    in  the   account   between   them.      Both    firms 
became  insolvent,  and  a  consignment  of  indiarubber,  which 
was  on  its  way,  was  not  stopped  in  transitu,  and  was  taken 
possession  of  by  the  trustee  of  Tappenbeck  and  Co.     The 
holders  of  the  bills  now  sought  ,to  have  that  consignment 
appropriated  to  their  bills.     The   Court,  after  deciding  that 
the  property  in  the  indiarubber  had  passed  to  the  trustee, 
held  that  the  bill  holders  were  not  entitled  to  the  proceeds  of 
the  indiarubber.     Mellish,  L.  J.,  delivering  the  judgment  of 
the  Court,  which  is  one  of  very  great  value,  pointed  out  the 
distinction  between  a  principal  consigning  goods  to  his  agent 
for  sale,  and  an  agent  consigning  goods  to  his  principal,  and 
continued,  "When  a  principal  consigns  goods  to  his  agent 
"  for  sale,  the  goods  in  the  hands  of  the  agent  remain  the 
"  property  of  the  principal,   subject  to  any  charge  which  the 
"  agent  may  have  on  them  ;  and  if  the  principal  draws  bills 
"upon  the  agent  specifically  against  the  goods,   that  gives 
"  the  agent  a  right  to  apply  the  proceeds  of  the  goods  when 
"  sold  in  payment  of  the  bills  ;  but  subject  to  that  charge  the 
"  goods  and  the  proceeds  of  the  goods  remain  the  property 
"  of   the  principal.      Where,   however,    an    agent    in    one 
"  country  purchases  goods  on  account  of  his  principal,  and 
"  consigns  them  to  him  in  another  country,   if   the   agent 
"  allows  the  property  in  the  goods  and  the  possession  of  the 
"  goods   to   pass   to  his   principal,   the   goods    become   the 
"  absolute  property  of  the  principal,  and  the  agent,  in  the 


(a)  Ex  parte  Banner,  In  re  Tappenleck,  45  L.  J.  Bank.  73 ;  2  Oh.  D.  278. 
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"  absence  of  an  express  agreement  to  the  contrary,  has  no 
"  lien  or  charge  upon  them  in   the  hands  of  his  principal. 
"  Xor  does  it,  in  our  opinion,  in  the  absence  of  fraud,  make 
"  any  difference  that  the  agent  draws  a  bill  upon  his  principal 
"  for  the  express  purpose  of  obtaining  payment  of  the  price 
"  of  the  goods,  and  that  the  principal  refuses  to  accept  the 
"  bUl  unless  the  agent  has  taken  the  precaution  of  making 
"  the  goods  by  the  bill  of  lading    deliverable   to  his  own 
"  order,  and  has  transmitted  the  bill  of  lading  to  an  agent  of 
"  his  own,  with  directions  not  to  hand  it  over  to  the  principal 
"  unless  the  bill  of  exchange  is  accepted.     We  think  that 
"  the  right  of  an  agent  in  such  a  ease  over  the  goods,  as 
"  against  his  principal,  is  the  same  as  that  of  a  vendor  as 
"  against  a  purchaser.      If  the   agent    gives    credit  to    the 
"  principal  and  transfers  the  property  in  the  goods  and  the 
"  right  to  obtain  possession  of  the  goods  by  means  of  the 
"  bill  of  lading  to  his  principal,  and  fails  to  stop  the  goods 
"  in  transitu,  the  trustee  of  the  principal,  in  the  event  of  his 
"  bankruptcy,   is    entitled    to    the    goods.  .  .  .  Lastly,  we 
"  have  to  consider  whether  there  is   sufficient  evidence  of 
"  Christiansen  and  Co.  having  a  valid  charge  upon  the  goods 
"  after  they  had  come  into  the  possession  of  Tappenbeck  and 
"  Co. ;  and  having  a  right  to  have  the  proceeds  of  the  goods 
"  applied  to  the  payment  of  the  bills.     It  was  contended  for 
"  the  respondent  that  every  person  who  consigns  goods  to 
"  another  has  a  right  to  give  directions  how  the  goods  are 
"to  be   disposed  of,  and  that  a  consignee  to  whom  such 
"  directions  are  given   must  dispose   of   the   goods   in   the 
"  way  directed  or  else  return  them.      We  admit  that  this 
"  is  true  as  a  general  rule,  and  that  the  case  of  Tooke  v. 
"  HoUingtoorth  (a)  is   an   instance    of  the  application   of   it. 
"  The  question,  however,  is,  did  Christiansen  and  Co.  give 
"  any  directions  to  Tappenbeck  and  Co.  that  they  were  to 
"  sell  the  goods  and  were  to  apply  the  proceeds  in  payment 
"  of  the  bills  of  exchange  ?     We  think  that  the  argument 
"  that  they  did,  depends  entirely  upon  a  confusion  between  a 

(a)  Tooke  v.  Bollingworth,  5  T.  E.  215,  ante,  p.  298. 
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"  direction  to  deal  with  the  proceeds  of  goods,  that  is  to  say, 
"  the  sum  to  be  realized  by  the   sale  of  the  goods  by  the 
"  consignee  in  a  particular  way,   and  a  direction  to  deal  with 
"  the  invoice  price  of  the  goods,  that  is  to  say,  the  price  at 
"  which  the  goods  are  sold  by  the  consignor  to  the  consignee 
"in  a  particular  way.      Where    the  consignor    directs   the 
"  consignee  to  apply  the  proceeds  of  the  goods  in  a  particular 
"  way  the  consignor  still  remains  the   owner  of  the  goods, 
"  and  if  he  directs  the  proceeds  to  be  carried  to  his  credit  in 
"  a  particular  account,  and  the  bills  to  be  placed  to  his  debit 
"  in  the  same  accoimt,  that  may  amount  to  a  direction  to 
"  apply  the  proceeds  of  the  bills  in  taking  up  the  bills  of 
"  exchange.     Where,  however,  a  consignor  sells  goods  to  a 
"  consignee  and  directs  him  to  carry  the  invoice  price  of  the 
"  goods,  that  is,  the  debt  due  from  the  consignee   to   the 
'"'  consignor  for  the  price  of  the  goods,  to  a  particular  account, 
"  that  does  not  involve  a  direction  to  deal  with  the  goods 
"  themselves  or  the  proceeds  of  the  goods  in  any  particular 
"  way.     On  the  contrary,  it  admits  that  the  goods  themselves 
"  are  the  property  of  the  consignee,  and  if  the  invoice  price 
"  of  the  goods  is  placed  on  one  side  of  an  account  to  the 
"  credit  of  the  consignor,  and  the  bills  of  exchange  drawn  in 
"  respect  of  the  price  of  the  goods  are  placed  on  the  other 
"  side  of  the  account,  the  only  effect  is,  that  when  the  bills  of 
"  exchange  are  paid  by  the  consignee,  the  debt  due  to  the 
"  consignor  for  the  price  of  the  goods  is  discharged,  but  no 
"  charge  on  the  goods  in  favour  of  the  consignor  is  thereby 
"  created"  («). 

In  Ranhen  v.  Jlfaro{b),  in  1877,  Y.  Alfaro  of  Costa  Rica, 
consigned  coffee  to  Moses  Levy  and  Co.,  of  London,  and  in 
his  letter  advising  them  of  the  consignment,  he  enclosed  a 
letter  of  recommendation  from  Eley  Alfaro  and  Co.,  autho- 
rising' him  to  draw  on  them,  and  stated  that  he  had  drawn 
on  them  on  the  strength  of  it.  He  also  stated  that  Eley 
Alfaro  and  Co.  had  a  share  in  this  transaction.     Two  of  the 


(a)  See  also  for  consignments  from  principal  to  agent,  The  New  Zealand  Co  v 
Watson,  7  Q.  B.  D.  374. 
(I)  Ranlten  v;  Alfaro,  46  L.  J.  Oh.  832 ;  5  Oh.  ]).  786. 
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drafts  came  into  the  possession  of  the  plaintiifs  as  holders  f or 
value.  Moses  Levy  and  Co.  refused  to  accept  them  when 
presented.  When  Y.  Alfaro  heard  this,  he  wrote  to  Schwartz 
of  London,  instructing  him  to  obtain  possession  of  the  coffee 
from  Moses  Levy  and  Co.,  and  to  sell  and  honour  the  drafts 
with  the  proceeds.  The  day  before  the  bills  Avere  due, 
Schwartz  wrote  to  the  holders  in  reference  to  their  bills 
saying  that  he  expected  to  receive  delivery  of  the  coffee 
'"  sent  by  the  drawer  against  the  above,"  i.e.,  the  bills.  He 
again  wrote  to  the  holders  saying  that  he  had  obtained  the 
warrants  for  the  coffee  from  Moses  Levy  and  Co.,  and  would 
dispose  of  the  same  as  "  instructed  by  sender."  Moses 
Levy  and  Co.  appear  to  have  had  some  claim  against  Eley 
Alfaro  and  Co.,  and  served  Schwartz  with  an  attachment  of 
all  goods  and  moneys  belonging  to  Y.  Alfaro.  The  plaintiffs 
thereupon  filed  a  bill  against  Y.  Alfaro,  Schwartz,  and  Moses 
Levy  and  Co.,  praying  that  it  might  be  declared  that  the 
coffee  had  been  specifically  appropriated  to  their  bills,  and 
that  they  were  consequently  entitled  to  the  proceeds  in 
priority  to  the  other  parties,  and  the  Court  of  Appeal  held 
that  this  was  so. 

In  Duncan,  Fox  and  Co.  v.  North  and  South  Wales  Bank  (a), 
in  1879,  Duncan,  Fox  and  Co.  had  sold  to  Eadford  and  Co. 
through  Maxwell,  a  broker,  certain  corn.  Eadford  and  Co. 
accepted  bills  for  the  price,  drawn  on  them  by  Maxwell,  and 
Duncan,  Fox  and  Co.  discounted  them  with  the  bank. 
Eadford  and  Co.  became  insolvent,  and  Duncan,  Fox  and  Co. 
were  liable  on  the  bills  as  indorsers.  Eadford  and  Co.  had 
deposited  security  with  the  bank  to  secure  any  balance  which 
might  be  owing  by  them  to  the  bank.  This  deposit  was  made 
before  the  purchase  of  the  corn,  and  Duncan,  Fox  and  Co.  were 
not  aware  of  it.  It  was  argued  for  Duncan,  Fox  and  Co.  that 
they  were  in  the  position  of  sureties  for  Eadford  and  Co.  to 
the  bank,  and  were  therefore  entitled  to  have  the  seciu'ities 
applied  to  meet  the  bills.     But  the  Court  of  Appeal  held 

(a)  Duncan,  Fox  and  Co.  v.  North  and  South  Wales  Bank,  48  L.  J.  Ch.  376  ;   11 
Ch.  D.  88. 
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that  they  were  not  so  entitled,  for  although  an  indorser  is  a 
surety  for  some  purposes  he  is  not  so  for  all. 

In  the  case  of  In  re  Gothenburg  Commercial  Company, 
Ltd.  (a),  in  1881,  that  company  in  London  had  heen  in 
the  habit  of  accepting  bills  drawn  on  it  by  a  Swedish  bank. 
The  Swedish  bank  from  time  to  time  transmitted  securities 
to  cover  the  drafts.  The  company,  as  was  well  known  to  the 
bank,  frequently  realized  the  securities,  and  charged  them- 
selves with  interest  on  the  proceeds  from  the  date  when  they 
were  realized  up  to  the  time  when  they  were  required  to 
meet  the  acceptances.  The  company  became  insolvent, 
having  discounted  some  of  the  remittances,  and  having  the 
rest  of  them  in  hand.  The  Court,  consisting  of  Jessel,  M.  E., 
Brett,  and  Cotton,  L.  JJ.,  seems  to  have  been  very  strongly 
influenced  by  the  consideration  that  interest  was  paid  by  the 
company,  on  the  ground  that  a  man  would  only  pay  interest 
for  money  when  he  had  a  right  to  make  use  of  it,  and  the 
right  to  make  use  of  it  as  he  likes  is  inconsistent  with  his 
holding  it  as  trustee  for  a  certain  purpose  ;  and  held  that 
the  bank  were  only  entitled  to  have  the  securities  in  hand 
appropriated  to  their  bills  (b). 

This  case  was  followed  in  the  case  of  In  re  Broad,  ex  parte 
Neck  (c),  in  1884.  There  the  course  of  business  between 
Thomsen  in  Sweden  and  Neck  a  banker  in  London  was  for 
Thomson  to  draw  on  Neck,  and  to  remit  bills  to  cover  the 
drafts  as  they  matured.  Sometimes  Neck  kept  the  remitted 
bills  until  they  became  due,  and  sometimes  he  discounted 
them,  and  in  the  account  between  him  and  Thomsen  he 
credited  Thomsen  with  the  proceeds  of  the  remitted  bills,  and 
debited  him  with  the  amount  of  his  acceptances,  interest 
being  both  allowed  and  charged,  with  an  annual  settlement. 
Thomsen  drew  on  Neck,  and  subsequently  remitted  to  him  as 
cover  a  draft  at  sight  on  Westenholz  Brothers,  which  was 
accepted  by  them,  and  handed  by  Neck  to  his  bankers  and 
paid  at  maturity.     Neck  became  insolvent,  and  the  Court  of 

(a)  In  re  Oothenburg  Commercial  Cv.,  Ltd.,  29  W.  E.  358. 

(b)  See  Banco  de  Lima  v.  Angh-Ptruvian  Banle,  8  Ch.  D.  160. 
(c;  III  re  Broad,-  Ex  parte  Neck,  13  Q.  B.  D.  740. 
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Appeal  held  that  Neck  had  ceased  to  hold  as  trustee,  and  had 
become  a  mere  debtor.  The  Court,  as  in  the  former  case, 
seems  to  have  been  very  much  influenced  by  the  payment  of 
interest  on  the  proceeds.  But  it  does  seem  at  least  possible 
that  as  the  settlements  were  annual,  this  arrangement  about 
interest  may  have  been  made  for  convenience  in  keeping  the 
accounts.  However,  this  point  seems  to  have  been  taken  in 
the  former  case. 

hi  Phelps,  Stokes  and  Co.  v.  Comber  (a),  before  Bacon,  V.-C, 
in  1884,  Borland  of  New  York  acted  as  the  agent  of  two 
firms,  one  at  Liverpool  and  the  other  at  Pernambuco.  C.  C. 
Johnston  was  the  sole  partner  of  the  Liverpool  firm  and  a 
partner  with  the  defendant  in  the  Pernambuco  firm.  At  C.  C. 
Johnston's  request,  Borland  purchased  goods  in  New  York, 
and  consigned  them  to  the  Pernambuco  firm,  sending  the 
bills  of  lading  to  the  Pernambuco  firm,  and  drawing  bills  on 
the  Liverpool  firm,  which  were  indorsed  to  the  plaintiffs,  but 
which  were  subsequently  dishonoured  when  presented  to  the 
Liverpool  firm  for  acceptance.  The  peculiarity  of  these  bills 
was  that  there  was  a  counterfoil  attached  to  each  draft,  ad- 
dressed to  the  Liverpool  firm,  which  informed  them  that  the 
drafts  were  drawn  against  those  consignments.  The  Liver- 
pool firm  became  insolvent  and  indebted  to  the  Pernambuco 
firm,  which  asserted  a  right  to  retain  the  proceeds.  The 
plaintiffs  claimed  to  have  the  bills  paid  out  of  the  proceeds, 
and  were  unsuccessful.  There  seems  not  to  have  been  a 
vestige  of  evidence  of  any  contract  by  either  firm  so  to  pay 
them. 

In  Ex  parte  Dever,  in  re  Suse  (b),  in  1884,  Sentance  was  a 
merchant  at  Shanghai,  Mussett  was  a  merchant  in  Loudon, 
and  Suse  and  Sibeth  were  bankers  in  London.  Sentance  had 
drawn  bills  on  Suse  and  Sibeth,  remitting  them  tea,  and  had 
discounted  them  with  the  Hong  Kong  Bank  ;  the  question  was 
whether  the  tea  was  specifically  appropriated  to  meet  the  bills. 

(a)  Phelps,  Stokes  and  Co.  v.  Caliber,  53  L.  J.  Ch.  1134  ;  26  Ch.  D.  755  ;  affirmed 
in  the  Court  of  Appeal,  54  L.  J.  Ch.  1017 ;  29  Ch.  D.  813. 

(5)  Exparte  Vever,  in  re  Suse,  13  Q.  B.  D.  766  ;  see  also  re  Richview  BricJcwwks, 
(1897)  1  ir.  Kep.  176. 
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Mussett  and  Sentance  had  been  in  the  habit  of  doing 
business  together,  and  Mussett  requested  Suse  and  Sibeth  to 
grant  a  credit  to  Sentance.  Suse  and  Sibeth  then  vrote  a 
letter  of  credit  to  Sentance,  authorizing  him  to  draw  on  them, 
the  drafts  to  be  accompanied  by  bills  of  lading,  "  these  docu- 
"ments  to  be  surrendered  to  us  against  our  acceptances." 
Under  this  credit  Sentance  made  various  consignments  to 
Mussett,  drawing  on  Suse  and  Sibeth  in  respect  of  each  par- 
ticular consignment.  On  each  draft  there  was  a  statement 
that  it  was  drawn  under  a  letter  of  credit,  and  was  to  be 
placed  to  account  of  the  particular  consignment  as  per  ship- 
ping documents  therewith.  Sentance  discounted  all  the  bills 
with  the  bills  of  lading  attached,  with  the  Hong  Kong  and 
Shanghai  Bank,  showing  them  the  letter  of  credit.  "When 
the  bills  arrived  in  London,  they  were  accepted  by  Suse  and 
Sibeth,  and  the  bills  of  lading  were  delivered  to  them.  The 
tea  was  warehoused  on  arrival,  and  the  freight  was  paid  by 
Suse  and  Sibeth  and  debited  to  Mussett  in  their  account  with 
him.  As  the  tea  was  sold  from  day  to  day,  Mussett  sent  a 
cheque  for  the  amount  sold  to  Suse  and  Sibeth,  who  gave 
Mussett  a  delivery  order.  Mussett  did  not,  when  paying  his 
cheque,  state  that  it  was  against  any  particular  acceptance  of 
Suse  and  Sibeth' s.  Suse  and  Sibeth  became  insolvent,  and 
at  that  time  part  of  the  tea  had  been  sold  and  part  remained 
in  the  warehouse.  The  Court  of  Appeal  held  that  Sentance 
was  entitled  to  have  the  unsold  tea  appropriated  to  the  drafts, 
but  not  the  proceeds  of  that  which  had  been  sold.  And 
further,  that  the  bill  holders  had  no  rights  against  the  goods, 
but  were  mere  creditors  (a). 

Secondly  :  The  assignment  of  an  equitable  interest. 

In  the  leading  case  of  Bttrn  v.  Garvalho  (b),  in  1839,  the 
facts  are  set  out  so  perspicuously  in  the  judgment  of  Lord 
Cottenham,  L.  C,  that  the  judgment  is  given  verbatim. 
"  Fortunate,  who  carried  on  business  at  Liverpool,  had  been 

(a)  See  further  on  this  subject,  In  re  Pavy's  Patent  Felted  Co.,  1  Ch.  D.  361  ; 
Johnson  v.  Riibarts,  10  Ch.  Ap.  505. 

(i)  Burn  v.  Oarvalho,  4  My.  Cr.  690.  See  also  Alexander  v.  SteinJiardiy  (1903),  8 
Com.  Cas.  209. 


Ch.  IV.]  EQUITABLE    INTERESTS    AND    ASSIGNMENTS.  317 

"  in  the  habit  of  consigning  goods  for  sale  to  Rego,  at  Bahia, 
"  and  of  drawing  upon  him  for  the  expected  proceeds ;  and, 
"  for  the  purpose  of  realizing,  in  this  country,  the  amount  of 
"  the  hills  so  drawn,  he  employed  the  firm  now  represented 
"  by  the  plaintiffs  to  negotiate  these  bills  ;   in  order  to  effect 
''  which,  they  endorsed  them,  and,  having  disposed  of  them, 
"  placed  the  amount  to  the  credit  of  Fortunate,  for  which  he 
"  drew  upon  them.     Burn  and  Co.  (the  firm  represented  by 
"  the  plaintiffs),  having  heard  that  some  of  these  had  been 
"  refused  acceptance  by  Eego,  and,  therefore  expecting  that 
"  such  bills,  and  the  others  they  had  so  indorsed,  would  be 
"  returned  to  them  and  payment  required  of  them,  applied  to 
"  Fortunate,  in  a  letter  dated  the  4th  of  April,  1829,  request- 
"  ing  him  to  write  to  Eego,  by  the  first  vessel,  with  orders, 
"  that  in  case  he  did  not  pay  the  drafts,  he  would  imme- 
^'  diately  hand  over  such  property  as  he  might  have  of  For- 
"  tunato's,  of  an  equivalent  value  to  the  bills  not  paid  by 
"  him,  to  their  agent,  Mr.   Vogeler  (also  at  Bahia),  whom 
"  they  requested  to  pay  the  bills  for  their  honour.    In  answer 
"  to  this  letter,   Fortunate,  in   a   letter   to   Burn   and  Co., 
"  dated  the    9th   of   April,  1829,  said  '  Agreeably  to  your 
"  '  injunction,  I  will  write  to  Mr.  Eego  per  brig   Wavertree 
"  '  to  sail  on  the  12th  of  this  month,  directiag  him  to  hand 
"  '  over  to  Mr.  Vogeler  property   of  mine   in  his  hands  to 
"  '  cover  the   amount   of   bills  that  eventually  may  not   be 
"  '  paid  ; '  and,  accordingly,  by  a  letter  to  Mr.  Eego,  dated 
'■'■  the  11th  of  April,  1829,  he  gave  the  directions  to  him  as 
"  follows  : — '  I  have  engaged  and  made  promise  to  Messrs. 
"  '  Burn  and  Co.,   that  you  should  pass  into  the  hands  of 
"  '  their  agent  in  your  city,  Mr.  Vogeler,  all  the  property 
^'  '  which  might  exist  in  your  hands  on  my  account.'     By 
"  a  letter  of  the  11th  of  June,    1829,  Mr.   Eego   informed 
"  Messrs.  Burn  (after  stating  that  great  part  of  the  goods 
"  which  Fortunate  had   consigned   to  him   remained  in  his 
"possession)    that    he   would    deliver    such    goods   to    Mr. 
"  Vogeler,   in  consequence  of  the  order  so  to  do  which  he 
"  had  received  from  Fortunate. 

"  On  the  30th  of  June,  1829,  the  goods  in  question  were 
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"  accordingly  delivered  over  by  Mr.  Eego  to  Mr.  Yogeler, 
"  and  were  afterwards  sold  by  him,  but  did  not  produce 
"  sufficient  to  meet  the  bills  which  Messrs.  Burn  had  so 
"  indorsed;  but,  after  applying  such  proceeds,  they  remained 
"  creditors  of  Tortunato,  upon  that  account,  to  a  considerable 
"  amount. 

"  On  the  23rd  of  June,  1829,  a  commission  of  bankrupt 
"  issued  against  Fortuiiato ;  and  he  was  found  bankrupt 
"  upon  an  act  of  bankruptcy  of  the  23rd  of  May  pre- 
"  ceding  .  .  . 

"  It  was  admitted  that  there  was  not  a  possibility  of 
"  informing  Mr.  Rego  of  the  letter  of  the  9thL  of  April, 
"  1829,  before  the  act  of  bankruptcy  on  the  23rd  of  May. 

"  The  result  of  this  state  of  facts,  which  I  have  taken  from 
"  the  admissions,  is  that  Fortunate,  being  under  pecuniary 
"  obligations  to  the  plaintiffs,  and  having  property  in  the 
"  hands  of  Eego,  his  agent,  promised  and  agreed  to  apply 
"  such  property,  or  a  sufficient  part  of  it,  to  the  discharge  of 
"  siich  liability,  and  sent  directions  to  Eego  for  that  purpose, 
"  but  became  bankrupt  before  such  instructions  did  or  could 
"  have  reached  Eego ;  and  the  question  is,  whether  such 
"  promise  and  agreement  did  not  give  to  the  plaintiffs  a  right 
"  in  equity  to  have  such  property  so  applied,  notwith- 
"  standing  the  intermediate  bankruptcy  of  Fortunate ;  and 
"  the  inquiry  is,  first,  whether  the  plaintiffs  acquired  any  such 
right  against  Fortunate :  secondly,  if  they  did,  whether 
"  such  right  can  be  enforced  against  his  assignees?  .  .   . 

"  In  equity,  an  order  given  by  a  debtor  to  his  creditor  upon 
"  a  third  person  having  funds  of  the  debtor,  to  pay  the 
"  creditor  out  of  such  funds,  is  a  binding  equitable  assign- 
"  ment  of  so  much  of  the  fund.  .  .  .  Here  there  is  an 
"  existing  fund  in  an  agent's  hand,  and  there  is  a  distinct 
"  contract  to  discharge  the  liability  out  of  that  fund,  and  to 
"give  directions  for  that  purpose.  I  think,  therefore,  that 
"  the  letters  of  the  4th  and  9th  of  April,  1829,  amounted  to 
'  ■  an  equitable  assignment  of  the  funds  in  the  hands  of  Eego  ; 
"  and,  if  so,  how  can  the  subsequent  bankruptcy  in  June, 
"  upon  an  act  of  bankruptcy  in  May,  destroy  the  effect  of 
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"  sucli  equitable  assignment  ?  The  property  in  the  hands  of 
"  the  assignees  was  certainly  liable  to  this  equity,  unless 
"  some  provision  in  the  bankrupt  Acts  interfere  to  prevent  it. 
"...  I  am,  therefore,  of  opinion  that  the  plaintiffs  had  a 
"  good  title,  in  equity,  to  the  goods  delivered  by  Eego  to 
"  Vogeler  («)." 

In  Fiodiek  v.  Gandell  (b),  in  1849,  certain  railway  com- 
panies owed  money  to  the  defendants,  who  were  their  engi- 
neers. The  defendants  owed  money  to  their  bankers,  who 
were  the  plaintiffs.  The  defendants  wrote  to  the  solicitors 
of  the  railway  companies  authorizing  them  to  receive  the 
monies,  and  asking  them  to  pay  the  money  when  received  to 
the  plaintiffs.  The  solicitors  then  wrote  to  the  plaintiffs, 
telling  them  what  their  instructions  were.  The  solicitors 
received  the  money  but  paid  it  to  the  defendants.  There  was 
no  direction  given  by  the  defendants  to  the  railway  com- 
panies themselves  to  paj"  the  money  to  the  plaintiffs,  nor  was 
any  agreement  proved  between  the  defendants  and  the 
plaintiffs.  Lord  Langdale,  M.  E.,  held  that  there  was  no 
equitable  assignment.  He  said  (c),  "  It  seems  difficult  to 
"ascertain  the  grounds  on  which  the  authority  given  to  a 
"  person,  who  has  no  interest,  to  receive,  and  the  promise  of 
"  the  same  person  to  pay  when  received,  can  be  said  to 
"  constitute  an  equitable  assignment ;  "  and  he  pointed  out 
on  the  following  page  that  this  was  not  inconsistent  with  the 
solicitors  being  held  liable  at  law  on  their  promise.  This 
judgment  was  afiirmed  by  Lord  Chancellor  Truro  (d). 

The  facts  of  this  case  appear  to  amount  to  nothing  more 
than  this.  The  defendant  says  to  one  who  was  his  agent  for 
this  purpose,  "  When  certain  money  is  paid  to  you,  you  are 
"  to  pay  it  to  the  plaintiffs."     The  agent  then  says  to  the 


(a)  See  also  Malcolm  v.  Scott,  in  1849,  3  Mac.  &  Or.  29  ;  Pariente  v.  Lubbock,  in 
1855,  20  Beav.  588;  Holroijd  v.  Oriffiihs,  in  1856,  3  Drew.  428;  Acraman  v. 
Bates,  in  1860, 29  L.  J.  Q.  B.  78  ;  2  B.  i&  E.  456 ;  Elkin  v.  Baker,  in  1 862, 31  L.  J. 
C.  P.  177  ;  11  C.  B.  N.  S.  526  ;  Shand  v.  Dit  Buisson,  in  1874,  43  L.  J.  Oh.  508  ; 
L.  E.  18  Eq.  283. 

(b)  Eodich  V.  Gandell,  12  Beav.  325;  on  app.  1  De  G.  M.  &  G.  763. 

(c)  Page  337. 

(d)  Rodick  V.  Gandell,  1  De  G.  M.  &  G.  763. 
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plaintiffs,  "  My  instructions  are  to  pay  the  money  to  you  as 
"  soon  as  I  get  it."  There  was  no  contract  between  the 
defendant  and  the  plaintiff,  and  there  was  no  reason  why  the 
defendant  should  not  withdraw  his  instructions. 

In  Burn  v.  Garvalho  {a),  Fortunato's  own  letter  stated  that 
he  had  made  a  promise  to  Burn  and  Co. 

The  ca,se  of  Hoare  v.  Dresser  (b),  iu  the  House  of  Lords,  in 
1859,  was  one  of  some  complication.  The  same  cargoes  had 
been  assigned  in  equity  to  both  the  plaintiffs  and  the 
defendant,  and  the  real  question  was  whether  the  plaintiffs 
at  the  date  of  the  assignment  to  them  had  notice  of  the 
assignment  to  the  defendant. 

Dresser,  of  London,  had  contracted  with  Norrbom,  a  timber 
merchant  in  Sweden,  to  sell  three  cargoes  of  timber  which 
Norrbom  was  to  consign  to  him  from  Sweden.  Norrbom 
wrote  to  Dresser,  saying  he  had  received  two  charter  parties 
for  two  of  the  cargoes  and  hoped  to  get  the  third,  and  that 
the  cargoes  would  have  to  be  paid  for  shortly,  and  asked 
leave  to  draw  on  Dresser  for  1,000L  To  this  Dresser 
assented,  and  Norrbom  then  wrote  enclosing  copies  of  charter 
parties  of  two  vessels,  the  Verene  and  the  Christiana  (on 
board  of  which  two  of  the  cargoes  were  afterwards  shipped), 
and  saying  that  he  had  authorized  a  Mr.  Frestadius  to  draw 
on  him  for  500Z.  Dresser  accepted  Frestadius'  draft  for  500/. 
and  paid  it  at  maturity,  and  he  subsequently  accepted  and 
paid  another  of  Frestadius'  drafts  for  500/.  On  the  29th 
September,  Norrbom  again  wrote  to  Dresser  stating  that  he 
expected  to  receive  by  the  next  post  the  bills  of  lading  of 
the  Verene  and  Christiana,  and  that  the  captains  of  two  other 
vessels  would  complete  their  loadings  next  week,  and  that  in 
a  few  posts  he  would  send  the  shipping  documents  of  all  four 
cargoes. 

On  the  24th  October,  Hoare  and  Co.,  the  plaintiffs, 
received  a  letter  from  Norrbom,  in  which  they  were  requested 
by  him  to  deliver   to   Dresser  the    charter  parties    of    the 


(a)  Burn  v.  Carvalho,  4  My.  &  Or.  690. 

(i)  Hoare  v.  Dresser,  28  L.  J.  Oh.  611  ;  7  H.  L.  290. 
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Vi'irne  and  Christiaiia  aud  bills  of  lading  endorsed  in  blank 
(all  of  which  were  enclosed)  as  soon  as  Dresser  should 
accept  a  draft  of  1,312/.  (also  enclosed),  and  should  make  an 
acknowledgment  that  Norrbom  had  performed  his  contract  in 
all  respects.  The  letter  also  stated  that  he  (Norrbom)  had 
authorized  Frestadius  to  di-aw  on  them  for  1,300/.  This  letter 
from  Norrbom  to  Hoare  and  Co.  was  sent  through  Kleman, 
who  was  Hoare's  agent  in  Sweden,  Kleman  enclosing  it  in  a 
letter  of  his  own  to  them,  in  which  he  said,  referring  to 
Norrbom's  authority  to  Frestadius  to  draw  for  1,300/.,  that, 
"  knowing  Dresser  and  Co.  to  be  very  good,  I  have  not 
"  hesitated  to  assure  Mr.  Frestadius  that  you  will  promptly 
"  honour  his  draft."  Two  days  previously  to  this 
Hoare  and  Co.  had  received  Frestadius'  drafts  on  them  for 
1,,S00/. 

On  the  receipt  of  Norrbom's  letter  and  shipping  documents 
on  the  24th,  Hoare  and  Co.  sent  a  clerk  to  Dresser,  who 
presented  the  draft  for  acceptance,  and  informed  him  of 
the  contents  of  Norrbom's  letter.  Dresser  was  annoyed  and 
declined  to  accept  the  draft,  saying  the  proceeding  was  a 
strange  one,  as  the  cargoes  were  already  his,  and  that  he  had 
made  advances  to  Norrbom  in  respect  of  them,  and  that  it  was 
a  swindle.  Hoare  and  Co.  then  wrote  to  Dresser  on  the  24th, 
posting  the  letter  at  11.30,  which  Dresser  received  between 
12  and  2  o'clock,  in  which  they  stated  explicitly  the  condi- 
tions on  which  the  bills  of  lading  would  be  delivered  to  him. 
In  answer  to  this,  Dresser  on  the  same  afternoon  wrote  that 
he  wished  to  see  the  bills  of  lading,  and  would  return  them 
if  he  did  not  accept  the  bill  and  make  the  other  acknoA\'- 
ledgments,  and  on  the  faith  of  this  Hoare  and  Co.  delivered 
them  to  him  on  the  afternoon  of  the  24th  And  in  the  evening 
of  the  same  day  they  wrote  to  Frestadius,  "  We  also  give  your 
"  drafts  due  protection,"  and  posted  the  letter  the  same 
evening.  Frestadius'  drafts  were  subsequently  accepted. 
On  the  25th  Dresser  accepted  the  draft  for  1,312/.,  and 
returned  it  to  Hoare  and  Co.,  but  kept  the  bills  of  lading 
without  making  the  required  acknowledgments.  He  subse- 
quently paid  the  draft  at  maturity.     Hoare  and  Co.  requested 
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Dresser  either  to  give  his  acknowledgments  or  to  take  back 
his  acceptance  and  return  the  bills  of  lading. 

It  was  argued  for  Dresser  that  there  had  been  an  equitable 
assignment  to  him  of  the  cargoes  of  the  Vemw  and 
Christimm  and  then  when  Hoare  and  Co.  came  under  a 
liability  in  respect  of  the  bills  of  lading  for  those  cargoes,  that 
they  had  notice  of  Dresser's  prior  equitable  title.  The  case 
really  turned  on  the  second  point,  the  House  of  Lords  being 
of  opinion  that  Hoare  and  Co.  had  not  notice  of  Dresser's 
claim,  even  assuming  it  to  have  existed,  but  the  case  is 
important,  as  showing  what  the  Judges  considered  to  be 
an  equitable  assignment.  Lord  Chelmsford,  L.  C,  said, 
When  the .  Verene  and  Christiana  were  laden  with  timber 
expressly  for  the  purpose  of  satisfying  the  contracts  which 
had  been  entered  into  on  account  of  Norrbom  for  the  supply 
of  exact  quantities  shipped  for  Bristol  and  for  London, 
Dresser  had  an  equitable  title  to  the  property  in  these 
cargoes  which  he  could  enforce  against  Norrbom,  or  against 
any  other  person  claiming  from  Norrbom  with  no  better 
title  than  he  possessed." 

"  And,"  said  Lord  Wensleydale,  "  I  take  it  to  be  perfectly 
clear  that  in  order  to  create  an  equitable  assignment  the 
obligation  must  be  to  deliver  a  particular  chattel,  not  to 
deliver  any  chattel.  .  .  .  But  in  this  case,  though  the 
contract  was,  I  think,  uncertain  till  the  29th  September, 
there  was  a  positive  engagement  that  the  bill  of  lading 
of  these  two  cargoes  which  had  been  put  on  board 
the  Verene  and  Christiana  should  be  transferred  to  Dresser, 
and  though  Dresser  refused  to  accept  the  particular 
bill  that  was  drawn  upon  him,  I  think  it  may  be  well 
considered  as  an  appropriation  of  those  two  cargoes  to  him, 
which  would  constitute  an  equitable  lien  on  them  in  his 
favour." 

In  Frith  v.  Forbes  (a),  in  1862,  which  has  been  considered 
at  greater  length,  ante,  page  301,  there  was  an  assignment  of 
the   debt,    but  the   pinch  was,   was  it   assigned  free  from 

(a)  Frith  v.  Forbes,  31  L.  J.  Oh.  793  ;  4  De  G.  F.  &  J.  409. 
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equities  ?  For  the  determination  of  this  point  there  was  the 
subsidiary  question,  were  the  securities  specifically  appro- 
priated ?  Lord  Justice  Turner  put  the  case  in  this  way : 
"  The  bills  .  .  .  refer  to  the  consignments,  and  operate,  I 
"  think,  as  orders  by  Begbie  and  Co.  on  Forbes  and  Co.  to 
"  pay  the  bills  out  of  those  consignments,  and  the  presentment 
"  of  the  bills  by  the  plaintiffs  was  a  communication  to  Forbes 
"  and  Co.  of  those  orders  "  {a).  Begbies  had  assigned  to  Frith 
a  debt  which  was  owing  to  Begbies  from  Forbes.  Begbies 
then  became  insolvent.  Now  this  being  an  equitable  assign- 
ment, the  assignor  could  only  assign  it  subject  to  any  equities 
affecting  it,  and  it  was  argued  for  Forbes  that  one  of  these 
equities  was  his  lien  over  the  proceeds  in  respect  of  Begbie's 
general  indebtedness  to  him.  But  the  Lords  Justices  held 
that  Forbes,  by  accepting  the  cargo  in  trust  to  pay  the  debt 
out  of  the  proceeds,  had  renounced  his  lien  over  those 
proceeds,  and  therefore  could  not  now  assert  it. 

It  must  not  be  forgotten  that  this  case  was  a  peculiar  one, 
and  that  it  was  a  case  of  a  principal  consigning  goods  to  his 
agent,  and  not  that  of  a  seller  consigning  to  a  buyer  (6). 
The  plaintiff's  title  was  also  good  against  Begbie,  and  his 
assignee  could  not  be  in  a  better  position. 

The  Sale  of  Goods  Act,  section  5  (3),  provides: — "Where 
"  by  a  contract  of  sale  the  seller  purports  to  effect  a  present 
''  sale  of  future  goods,  the  contract  operates  as  an  agreement 
"  to  sell  the  goods." 

Until  the  seller  does  some  act  irrevocably  appropriating 
the  goods  to  the  contract,  or  possession  of  them  is  taken  by 
the  buyer  under  a  licence  to  seize,  no  legal  property  passes 
to  the  buyer ;  but  if  by  the  contract  of  sale  the  goods  are  so 
described  as  to  be  identified  on  their  acquisition  by  the  seller, 
the  equitable  interest  in  them  accrues  to  the  buyer  from  the 
moment  of  such  acquisition. 

In  the  case  of  Holroijd  v.  Marshall  (c),  in  the  House   of 

(a)  See  also  the  concluding  sentence  of  his  judgment. 

(i)  Seeder  James,  L.  J.,  in  In  re  Entwistle,  3  Oh.  D.  480 ;  and  in  Robey  v.  Oilier, 
7  Oh.  Ap.  695. 

(c)  Holroyd  v.  Marshall,  33  L.  J.  Ch.  193;  10  H.  L.  E.  191. 

Y  2 
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Lords  in  1862,   Taylor,  wlio  was  the  occupier  of   a  mill, 
covenanted  that  he  would  assign  to  Holroyd,  his  landlord,  all 
machinery  which  might  thereafter  be  brought  by  him  (Taylor) 
into  the  mill.     The  sheriff  seized  the  machinery  which  Taylor 
had  so  brought   in,   and    Holroyd    claimed  it  as  equitable 
assignee.    The  House  of  Lords  held  that  he  was  entitled  to  it. 
Lord  "Westbury  said,   " .    .    .    It  is  quite  true  that  a  deed 
"  which    professes    to    convey    property   which   is   not   in 
"  existence  at  the  time  is,  as  a  conveyance,   void  at  law, 
*'  simply  because  there  is  nothing  to  convey.     So  in  equity  a 
"  contract  which  engages  to  transfer  property  which  is  not  in 
''  existence,  cannot  operate  as  an  immediate  alienation  merely 
*'  because  there  is  nothing  to  transfer.     But  if  a  vendor  or 
"  mortgagor    agrees  to  sell  or  mortgage    property  real    or 
"  personal  of  which  he  is  not   possessed  at  the  time,  and 
*■'■  he  receives  consideration  for  the  contract  and  afterwards 
*'  becomes  possessed  of  property  answering  the  description  in 
*'  the  contract,  there  is  no  doubt  that  a  Court  of  equity  would 
"  compel  him  to  perform  the  contract,  and  that  the  contract 
"  would  in    equity  transfer    the    beneficial  interest  to  the 
"  mortgagee  immediately   on  the  property  being  acquired. 
"  This  of  course  assumes  that  the  supposed  contract  is  one  of  that 
"  class  of  which  a   Court  of  equity  would  decree  the  specific 
"  performance.  ...  It  follows  that,  immediately  on  the  new 
"  machinery  and  effects  being  fixed  or  placed  in  the  mill, 
"  they  became  subject  to  the  operation  of  the  contract,  and 
"  passed  in  equity  to  the  mortgagees,  to  whom  Taylor  was 
"  bound  to  make    a    legal    conveyance,   and  for  whom  he, 
"  in    the    meantime,   was    a    trustee    of    the    property    in 
"  question"  (a). 

In  Gollyer  v.  Isaacs  {b),  in  1881,  the  plaintiff  by  bill  of 
sale  assigned  for  value  to  the  defendant,  a  creditor,  certain 
specified  chattels  at  his,  the  debtor's,  place  of  business,  "  and 
"  all  other  chattels  which  might  be  or  at  any  time  thereafter 
"  be    brought    thereon    in    addition   to    or   in    substitution 


(a)  See  also  Mogg  v.  BaJcer,  in  1838,  3  M.  &  W.  195. 

(i)  CoUyer  v.  Isaacs  (1881),  51  L.  J.  Oh.  14  ;  19  Oh.  D.  342. 
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"  thereof."  The  plaintijffi  became  bankrupt,  and  after  his 
order  of  discharge  brought  other  chattels  upon  the  premises. 
The  defendant  did  not  prove  for  his  debt  in  the  bankruptcy. 
The  action  was  brought  to  restrain  the  defendant,  who,  under 
the  bill  of  sale,  had  entered  on  the  premises  and  seized  not 
only  the  chattels  enumerated  in  the  schedule  to  the  bill  of 
sale,  but  also  the  other  chattels,  from  continuing  in  possession 
thereof.  It  was  held  that  the  assignment  of  the  after- 
acquired  chattels,  although  in  form  absolute,  amounted  merely 
to  a  contract  to  assign,  for  a  breach  of  which  the  assignor 
incurred  a  liability  provable  in  the  bankruptcy,  and  from 
which  he  was  released  by  the  order  of  discharge,  and  that 
consequently  the  after-acquired  goods  could  not  be  seized 
by  the  creditor  under  the  bill  of  sale.  Jessel,  M.  E.,  said : 
'  A  man  cannot  in  equity,  any  more  than  at  law,  assign 
'  what  has  no  existenqe.  A  man  can  contract  to  assign 
'  property  which  is  to  come  into  existence  in  the  future,  and 
'  when  it  has  come  into  existence,  equity,  treating  as  done 
'  that  which  ought  to  be  done,  fastens  upon  that  property, 
'  and  the  contract  to  assign  thus  becomes  a  complete 
'  assigament.  If  a  person  contract  for  value  ...  to  settle 
'  all  such  real  estate  as  his  father  shall  leave  him  by  will,  or 
'  purports  actually  to  convey  by  the  deed  all  such  real  estate, 
'  the  effect  is  the  same.  It  is  a  contract  for  value  which 
'  will  bind  the  property  if  the  father  leaves  any  property  to 
'  his  son."  In  other  words,  even  if  the  contract  is  in  form 
an  absolute  assignment,  yet  it  merely  operates  as  a  promise 
to  assign  until  the  contract  attaches  upon  specific  goods. 
And  if  when  they  come  into  existence,  but  before  the  grantee 
takes  possession,  the  legal  estate  and  interest  in  the  goods, 
without  notice  of  the  grantee's  existing  equitable  interest, 
become  vested  in  another  person,  the  latter  is  entitled  to  the 
future -acquired  chattels  comprised  in  the  grant,  and  becomes 
the  owner  thereof,  both  at  law  and  in  equity  («). 

In  Clements  v.   2Iattlicws  (5),  in  1883,   the  question  was 

(a)  Josejih  v.  Lymis.  in  1884,  54  L.  J.  Q.  B.  1 ;  15  Q.  B.  D.  280  ;  Hallas  v. 
RoUmon,  in  1884,  54  L.  J.  Q.  B.  364 ;  15  Q.  B.  D.  288. 

(i)  Clements  v.  Mattheivs  (1883),  52  L.  J.  Q,  B.  772  ;  11  Q.  B.  D.  808. 
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again  discussed,  the  facts  there  being  that  the  tenant  of  a 
farm  assigned  by  bill  of  sale  to  the  plaintiff  his  stock-in-trade 
and  effects  on  the  farm,  together  with  all  the  growing  and 
other  crops  "  which  at  any  time  thereafter  should  be  in  or 
"  about  the  same  or  any  other  premises  "  of  the  tenant,  and 
it  was  held  by  the  Court  of  Appeal  that  the  description  in 
the  bill  of  sale  of  the  future  crops  on  the  farm  was  sufficiently 
specific  to  make  a  valid  assignment  of  them  in  equity. 

The  next  case  on  the  subject  was  In  re  Clarke,  Goombe  v. 
Carter  (a),  in  1887,  where  a  mortgagor  by  deed  had  assigned 
to  the  mortgagee  all  his  household  goods  and  farming  stock, 
and  "  also  all  moneys  of  or  to  which  he  then  was  or  might 
"  during  the  security  become  entitled,  under  any  settlement, 
"  will,  or  other  document,  either  in  his  own  right,  or  as  the 
"  devisee,  legatee,  or  next  of  kin  of  any  person  ;  "  and  also 
all  real  and  personal  property  "  of,  in,  or  to  which  he  was  or 
"  during  that  security  should  become  .beneficially  seised, 
"  possessed,  entitled,  or  interested,  for  any  vested,  contingent, 
"  or  possible  estate  or  interest."  The  mortgagor  afterwards 
became  entitled  under  a  will  to  a  share  of  the  personal  estate 
of  the  testator.  It  was  held  by  the  Court  of  Appeal  that 
the  assignment  of  after-acquired  property  was  divisible  ;  and 
that  although  the  general  assignment  of  all  property  to  which 
the  mortgagor  might  become  entitled  might  be  too  wide,  the 
assignment  for  valuable  consideration  of  all  moneys  to  which 
he  should  become  entitled  under  a  will  operated  as  a  contract 
which  was  enforceable,  and  that  the  mortgagor's  share  of  the 
personal  estate  of  the  testator  was  accordingly  included  in 
the  mortgagor's  security. 

In  Tailby  v.  Official  Receiver  {b),  in  1888,  a  bill  of  sale 
assigned  all  the  book  debts  due  and  owing,  or  which  might 
during  the  continuance  of  the  security  become  due  and  owing 
to  the  mortgagor.     It  was  held  by  the  House  of   Lords, 


(a)  In  re  Clarke,  Coombe  v.  Carter  (1887),  56  L.  J.  Oh.  981 ;  36  Ch.  D.  348. 

{b)  Tailby  v.  Official  Receiver,  58  L.  J.  Q.  B.  75;  13  A.  C.  523  ;  overruling 
Belding  v.  Bead,  3  H.  &  0.  955,  and  In  re  D'Epi/iieuil,  20  Oh.  D.  758,  and 
approving  In  re  Clarke,  Coombe  v.  Carter  (1887),  56  L.  J.  Oh.  981 ;  36  Ch.  D. 
348. 
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reversiBg  the  decision  of  the  Court  of  Appeal,  who  had 
considered  that  the  assignment  of  future  book  debts,  not 
being  limited  to  book  debts  to  arise  in  any  particular  business, 
was  invalid  as  being  too  vague,  that  even  though  not  limited 
to  book  debts  in  any  particular  business,  the  assignment  was 
sufficiently  defined  and  passed  the  equitable  interest  in  book 
debts  incurred  after  the  assignment,  whether  in  the  business 
carried  on  by  the  mortgagor  at  the  time  of  the  assignment  or 
in  any  other  business. 

In  each  of  the  three  preceding  cases  it  is  to  be  observed 
that  the  bill  of  sale  or  mortgage  was  executed  prior  to  the 
date  when  the  Bills  of  Sale  Act,  1882,  came  into  operation, 
from  which  date,  the  Act  provides,  every  bill  of  sale  given  by 
way  of  security  for  the  payment  of  money  by  the  grantor  is 
void  unless  made  in  accordance  with .  the  form  in  the 
schedule,  which  requires  the  several  chattels  and  things  to 
be  "  specifically  described "  in  the  schedule  to  the  bill  of 
sale.  It  is  pointed  out  in  Benjamin  on  Sale,  5th  ed.,  p.  136, 
that  the  Act  of  1882,  as  well  as  the  earlier  Act  of  1878,  deals 
only  with  "bills  of  sale  of  personal  chattels,"  which  are 
defined  by  the  Act  of  1878  as  goods  "  capable  of  complete 
"  transfer  by  delivery,"  a  definition  which  apparently 
excludes  future  or  after-acquired  goods,  and  it  is  suggested 
that  if  this  view  be  correct,  an  assignment  of  future  or 
after-acquired  goods  is  outside  the  scope  of  the  Bills  of  Sale 
Acts  altogether  (a). 

The  case  of  Reeve  v.  Whitmore  (b),  in  1863,  is  introduced 
here,  as  in  it  an  attempt  was  made  to  give  to  a  mere  licence 
to  seize  after- acquired  property  the  same  effect  as  a  covenant 
to  assign  after-acquired  property,  so  as  to  create  an  equitable 
interest  in  such  property.  Lord  Westbury,  L.  C,  said  :  "  A 
"  power  is  a  very  different  thing  from  an  interest ;  and  if  the 
"  extent  and  limit  of  the  contract  be  merely  that  he  should 
"  have  such  a  power,  then  an  interest  would  not  arise  under 
"  the  power  till  the  power  was  exercised  "  (c). 

(a)  Benjamin  on  Sale,  ofh  ed.,  p.  136 ;  see  also  per  Lord  MacnagMen  in  Thomas 
V.  Kdbj  (1888),  56  L.  J.  Q.  B.  66;  13  A.  C.  at  p.  519. 

(b)  Reeve  v.  Whitmm-e,  33  li.  J.  Oh.  66. 

(c)  Thompson  v.  Cohen,  41  L.  J.  Q.  B.  221 ;  L.  E.  7  Q.  B.  532. 
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In  Giirnell  v.  Gardner  {a),  in  1863,  Gledhill,  who  was  in 
debt  to  the  plaintiff,  had  contracted  to  purchase  some  wool 
from  Bradley,  but  had  not  paid  the  whole  of  the  price.  The 
wool  was  lying  at  Doncaster,  on  the  defendant's  premises. 
In  order  to  secure  the  money  owing  to  the  plaintiff,  Gledhill 
said  to  him,  "  There  is  the  wool  which  has  gone  to  Doncaster ; 
"  go  and  sell  that  wool ;  pay  Bradley  the  balance  due  to  him 
"  on  such  wool,  and  keep  the  remainder  yourself."  Gledhill 
died  shortly  afterwards.  The  plaintiff  accordingly  went  to 
Doncaster  and  demanded  possession,  but  was  informed  by  the 
defendant  that  he  had  been  instructed  by  Gledhill's  adminis- 
trator not  to  deliver  it.  The  plaintiff,  however,  by  force 
obtained  possession,  and  sold  the  wool ;  he  then  paid  Bradley 
the  sum  owing  to  him,  and  kept  the  balance.  The  defendant 
and  the  administrators  commenced  an  action  to  recover  the 
value  of  the  wool,  and  the  plaintiff,  having  no  defence  at  law, 
suffered  judgment  to  be  entered  against  him,  and  then  filed 
his  bill  to  have  it  declared  that  he  was  in  equity  entitled  to 
the  proceeds  of  the  wool.  Stuart,  V.-C.,  held  that  there  had 
been  a  good  equitable  assignment.  It  is  worth  noting  that 
there  was  no  evidence  in  writing  of  the  equitable  assignment. 

In  Langton  v.  Waring  (^b),  in  1865,  the  plaintiffs  were  the 
assignees  in  bankruptcy  of  Hollway,  Hart  and  Co.,  who  had 
contracted  to  sell  a  large  number  of  railway  sleepers  to  the 
defendants.  The  cargoes,  as  they  arrived  from  Dantzic,  were 
discharged  at  Hollway,  Hart  and  Co.'s  wharf,  and  the  timber, 
which  was  double  the  size  of  a  railway  sleeper,  was  sawn  in 
two,  and  then  delivered  at  the  defendants'  wharf,  about  half 
a  mile  distant.  The  question  arose  as  to  the  last  cargo.  John 
Hart,  who  was  one  of  the  firm  of  Hollway,  Hart  and  Co., 
called  on  the  defendants  to  ask  them  for  an  advance,  and  at 
the  interview,  as  appeared  from  the  evidence,  an  advance  of 
600/.  was  made  to  him  on  account  of  this  last  cargo.  He  then 
absconded,  and  some  days  afterwards  the  defendants  sent  a 
large  numbe]-  of  men,  and,  against  the  consent  of  Hollway, 


{a)  Gurnell  y.  Gardner,  9  Jur.  N.  S.  1220  ;  4  Gitf.  626. 
lb)  Langton  v.  Waring,  18  0.  B.  N.  8.  315. 
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Hart  and  Co.,  carried  away  the  timber.  Part  of  the  timber 
had  been  sawn  into  sleepers  ;  part  had  not. 

The  plaintiffs,  who  were  the  assignees  of  Hollway,  Hart 
and  Co.,  brought  this  action  to  recover  the  value  of  the 
timber.  The  Court  held  that  they  were  not  entitled,  there 
having  been  a  good  equitable  assignment  to  the  defendants. 

Erie,  C.  J.,  said  :  "  My  judgment  rests  entirely  upon  what 
"  passed  at  the  time  that  advance  was  made.  It  was  agreed 
"  on  all  hands  that  it  was  an  advance  made  specifically  on 
"  account  of  the  timber  in  question.  The  assignees  now 
"  claim  to  keep  both  the  money  and  the  goods.  The  question 
"  is,  whether,  as  against  them,  what  passed  between  the 
"  defendants  and  John  Hart  at  the  time  of  making  that 
"  advance  did  not  constitute  that  600Z.  a  charge  upon  the 
"  timber,  and  make  it  an  advance  upon  the  security  of  that 
"  specific  cargo,  so  as  to  prevent  the  assignees,  who  take  all 
"  the  legal  and  equitable  rights  of  the  bankrupts,  from  being 
"  entitled  to  claim  it.  I  am  of  opinion  that  what  passed 
"  upon  that  occasion  did  amount  to  an  agreement  on  the  part 
"  of  John  Hart  to  appropriate  this  particular  timber  as  a 
"  security  for  the  advance  he  was  asking  "  («). 

In  In  re  Agra  (ind  Masterman's  Bank,  Ex  purte  Asiatic 
Banking  Corporation  [h),  in  1867,  the  question  was  whether 
the  debt  had  been  assigned  subject  to  equities.  There  Agra 
and  Masterman's  Bank  had  written  a  letter  authorizing  Dick- 
son, Tatham  and  Co.  to  draw  on  them  for  a  certain  amount, 
and  the  letter  contained  these  words :  "  This  credit  will 
"  remain  in  force  for  twelve  months  from  this  date,  and  parties 
"  negotiating  bills  under  it  are  requested  to  indorse  pai-ticulars 
"  on  the  back  hereof."  Dickson,  Tatham  and  Co.  drew  on 
Agra  and  Masterman's  Bank,  and  sold  the  bills  to  the  Asiatic 
Banking  Corporation,  who  indorsed  the  particulars  as  above 
requested,  and  now,  as  holders,  claimed  on  Agra  and  Master- 
man's  Bank,  who  resisted  the  claim  on  the  ground  that  Dick- 
son, Tatham  and  Co.  were  indebted  to  them  to  an  amount 

(a)  See  also  Bislmp  v.  Oraiushay,  iu  1824,  3  B.  &  0.  418. 

(b)  In  re  Agra  and  Masterman's  Banh,  Ex  parte  Asiatic  Banlnng  Corporation,  36 
L.  J.  Ch.  222 ;  2  Ch.  App.  391. 
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greater  than,  the  bills.  But  the  Court  allowed  the  claim,  on 
the  grounds  that  the  letter  was  addressed  to  the  persons  who 
should  negotiate  the  bills;  and  that  it  was  a  representation 
to  such  persons  that  the  bills  would  be  paid.  The  judgment 
of  Lord  Cairns  contains  the  following  passage  (a)  : — 

"  But  presuming  the  contract  to  have  been  at  law  a  con- 
'  tract  with  Dickson,  Tatham  and  Co.,  and  with  no  other, 
'  it  is  clear  that  tbe  contract  was  in  equity  assignable,  and 
'  that  Dickson,  Tatham  and  Co.  must  be  taken  to  have 
'  assigned  (if  assignment  were  needed)  to  the  Asiatic  Bank- 
'  ing  Corporation,  and  to  have  been  by  the  writers  of  the 
'  letter  intended  to  assign  to  them  the  engagement  in  the 
'  letter  providing  for  the  acceptance  of  the  bills.  Generally 
'  speaking,  a  chose  in  action,  assignable  only  in  equity,  must 
'  be  assigned  subject  to  the  equities  existing  between  the 
'  original  parties  to  the  contract ;  but  this  is  a  rule  which 
'  must  yield  when  it  appears  from  the  nature  or  terms  of  the 
'  contract  that  it  must  have  been  intended  to  be  assignable 
'  free  from  and  unaffected  by  such  equities.  The  essence  of 
'  the  letter  is,  as  it  seems  to  me,  that  the  person  taking  bills 
'  on  the  faith  of  it  is  to  have  the  absolute  benefit  of  the 
'  undertaking  in  the  letter,  and  to  have  it  in  order  to  obtain 
the  acceptance  of  the  bills  which  are  negotiable  according 
to  their  tenor,  and  without  reference  to  any  collateral  or 
cross  claims.  Unless  this  is  done  the  letter  is  useless." 
The  third  and  last  question  for  consideration  is  the  rule  in 
Ex  parte  Waring  (b). 

Where  the  securities  are  admitted  to  have  been  deposited 
in  trust  to  meet  the  bills,  and  both  the  drawer  and  the  acceptor 
of  the  bills  is  insolvent,  and  the  bills  are  in  the  hands  of  third 
parties,  then  the  difficulty  occurs  in  winding  up  the  estates, 
which  is  met  by  the  rule  in  Ex  parte  Waring  {b). 

The  facts  in  Ex  parte  Waring  (b),  which  was  decided  in 
1816,  were  that  Bracken  and  Co.,  who  were  manufacturers, 
had  an  account  with  Brickwood  and  Co.,  who  were  bankers, 


(a)  36  L.  J.  Ch.  226;  2  Ch.  App.  397. 

(6)  Ex  parte  Waring,  19  Yes.  Jun.  345  ;  2  Eose,  182. 


Oh.  IV.]  EQUITABLE   INTERESTS   AND    ASSIGNMENTS.  831 

aud  drew  on  tliem  from  time  to  time,  and  deposited  securities 
with  Briokwood  and  Co.  to  cover  their  acceptances.  The  bills 
had  been  indorsed  to  third  parties,  and  both  Brickwood  and 
Co.  and  Bracken  and  Co.  became  bankrupt ;  Lord  Eldon 
ordered  {a)  that  the  securities  should  be  appropriated  speci- 
fically to  the  discharge  of  the  acceptances. 

Lord  Eldon  regarded  the  case  as  if  the  securities  had  been 
realized  at  the  moment  of  the  bankruptcy  and  the  proceeds 
appropriated  to  meet  the  bills  rateably ;  if  they  were  not 
sufficient,  the  bill  holders  proving  for  the  unpaid  portion  ;  if 
more  than  sufficient,  the  surplus  to  be  paid  to  the  depositors 
of  the  security  (h).  It  had  been  argued  that  the  holders  of 
the  bills  had  some  right  of  their  own  to  have  the  securities 
appropriated  to  their  bills,  but,  said  Lord  Eldon,  "I  see 
*'  nothing  in  this  transaction,  which,  supposing  a  bankruptcy 
"  had  not  occurred,  would  entitle  those,  who  are  creditors  by 
''  the  acceptances  of  the  bankers  having  these  deposits,  to 
''  maintain  an  equity  upon  them  :  the  effect  of  which  wonld 
''  be,  that  from  the  moment  of  that  deposit  the  bankers 
"  became  trustees  for  those  creditors ;  and  could  not  come  to 
"any  new  arrangement  with  those  whose  debts  are  to  be  so 
"  discharged." 

Lord  Eldon  then  treated  the  case  in  this  Avay  :  Brickwood 
and  Co.  became  insolvent  in  July  ;  Bracken  and  Co.  became 
insolvent  in  August ;  between  those  dates  Bracken  and  Co. 
had  an  equity  to  have  the  securities  appropriated  to  the  bills, 
and  that  equity  was  not  varied  by  their  insolvency,  and  the 
bill  holders  must  have  the  benefit  of  that  equity. 

In  Poivles  V.  Hanjreares  (c),  in  1853,  a  firm  consisting  of 
G.  Hargreaves,  J.  Hargreaves,  and  Thomas  Piatt,  carried  on 
business  at  Manchester,  Liverpool,  and  Shanghai.  The 
course  of  business  between  the  firm  and  their  customers 
was  for  the  firm  to  select  and  purchase  goods  at  Manchester 
for  their,  customers  and  to  send  them  to  Liverpool,  whence 

(a)  The  order  in  Ex  jtate  Warinc;  is  set  out  full  leDgtli  iu  3  De  G.  M.  &  G. 
445. 

(6)  Per  Lord  Blackburn,  in  7  App.  Cn.  ;!92. 
(e)  Poivles  V.  flanjreairis,  3  De  G.  M.  &  G.  430. 
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they  were  consigned  to  the  Shanghai  branch  of  the  firm,  who 
sold  the  goods,  purchased  other  goods,  and  consigned  them 
back  to  the  Liverpool  branch.  The  firm  financed  these 
transactions  by  drawing  on  their  customers  for  the  price  of 
the  goods  consigned  to  China,  which  bills  were  accepted  by 
the  customers,  and  the  agreement  between  the  firm  and  the 
customers  was  that  the  return  consignments  purchased  in 
Shanghai  and  consigned  to  Liverpool  should  be  a  security  in 
the  hands  of  the  firm  for  the  bills  so  drawn. 

For  the  purpose  of  getting  some  bills  so  drawn  by  the 
firm  on  one  Prescott  and  accepted  by  him,  discounted,  a 
member  of  the  firm  informed  the  manager  of  the  Liverpool 
Banking  Company  (the  plaintiffs)  of  the  circumstances  under 
which  the  bills  were  drawn,  and  the  Liverpool  Banking 
Company  discounted  the  bills  on  the  understanding  that  the 
return  consignments  were  to  be  a  security  for  the  payment  of 
the  bills.  Prescott  died  insolvent,  and  when  the  firm  failed 
the  Liverpool  branch  held  certain  return  consignments  in 
their  hands.  Lord  Cranworth,  L.  C,  and  Knight  Bruce 
and  Turner,  L.  JJ.,  held  that  the  holders  had  a  right  to  have 
the  proceeds  of  those  consignments  appropriated  to  meet  the 
bills.  It  is  clear  from  the  judgments  that  the  rule  in  Ex 
parte  Waring  («)  applies  where  there  is  a  double  insolvency, 
and  is  not  to  be  restricted  to  cases  of  double  bankruptcy. 

In  the  case  of  Inmanv.  Clare  (b),  in  1858,  the  Klingenders, 
Liverpool  merchants,  usually  employed  the  Clares,  who  were 
cotton  brokers,  to  sell  the  cotton  which  they  imported,  and, 
requiring  money  they  applied  to  the  Clares,  who,  on  having 
the  bills  of  lading  for  certain  cotton  deposited  with  them  as 
security,  accepted  Klingenders'  drafts,  and  the  drafts  were 
discounted  with  the  plaintiff.  Both  the  Klingenders  and  the 
Clares  became  insolvent,  and  Yice-Chancellor  Wood  held 
that  the  plaintiff  was  entitled  to  have  the  proceeds  of  the 
cotton  appropriated  to  meet  his  bills. 

In  In  re  Neiv   Zealand   Banking    Corporation,   Hickie  and 


(a)  Ex  parte  Waring,  19  Ves.  Jun.  345;  2  Rose,  182. 
(6)  Inman  v.  Glare,  John.  Y69. 
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Co.'s  Case  (a),  in  1867,  the  point  was  not  decided,  but  Lord 
Eomilly  seems  to  have  been  of  opinion  that  the  rule  in  Ex 
parte  IVaring  (b)  did  not  apply  where  the  drawers  had 
deposited  security  with  their  bankers,  the  acceptors,  but 
were  so  much  in  debt  to  them  that  they  would  still  ha^-e 
been  in  their  debt  if  the  bankers,  after  paying  the  bills  out 
of  the  securities,  had  kept  the  balance  ;  for  as  nothing  would 
under  any  circumstances  be  owing  to  the  drawers,  they  could 
have  no  equity  to  have  the  securities  applied  in  one  way 
rather  than  another.  In  short,  that  as  the  drawers  could 
have  no  equity,  the  holders  could  have  none.  But  inas- 
much as  the  position  of  the  drawer  and  acceptor  was,  with 
respect  to  these  securities,  determined  by  the  express  terms 
of  the  contract  of  deposit,  it  is  by  no  means  clear  that  it  was 
correct  to  say  that  the  drawers  had  no  equity. 

In  the  City  Bank  v.  Luckie  (c),  in  1870,  Kynaston  and 
Co.  had  agreed  to  give  Luckie  a  current  cash  credit  which 
was  secured  by  the  mortgage  of  an  estate  in  Guiana. 
Kynaston  and  Luckie  became  insolvent,  and  the  plaintiffs,  as 
the  holders  of  the  bills  drawn  by  Luckie  and  accepted  by 
Kynaston  and  Co.,  sought  to  have  the  security  appropriated 
to  the  bills;  and  Lord  Hatherley,  L.  C,  decreed  accordingly. 
In  the  Bank  of  Ireland  v.  Ferry  (d),  in  1871,  Home  and 
Co.  sold  a  cargo  of  maize  to  Pim  and  Co. :  Pim  and  Co.  sold 
it  to  Perry,  the  defendant,  and  drew  on  him  on  the  terms 
that  the  bills  should  be  paid  out  of  the  proceeds.  Perry  sold 
the  cargo  to  Coventry  and  Shepheard.  Coventry  and  Shep- 
heard  paid  Home  and  Co.  direct,  and  that  left  in  their  hands  a 
sum  of  4:151.  due  from  them  to  Perry  for  the  maize.  Both  Pim 
and  Co.  and  Perry  were  insolvent,  and  the  plaintiffs,  as  holders 
of  the  bills  drawn  by  Pim  and  Co.  on  Perry,  sought  to  have  the 
balance  in  Coventry  and  Shepheard's  hands  appropriated  to 
their  bills,  and  the  Court  of  Exchequer  allowed  their  claim. 


(a)  In  re  Xew  Zealand  Banking  Curporalion,  C6  L.  J.  Ch.  809 :  L.  E.  4  E^. 
226. 

[h)  Exparte  Waring,  19  Ves.  Jun.  345;  2  Eose,  182. 

(c)  City  Bank  v.  Luckie,  6  Ch.  App.  773. 

{d)  Bank  of  Ireland  v.  Perry,  41  L.  J.  Ex,  9 ;  L.  E.  7  Ex.  14. 
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In  Ex  parte  Smart,  In  re  Richardson  (a),  in  1872,  Stephani 
of  Havana  purchased  goods  of  Langs  of  Bremen.  Langs 
drew  on  Eichardson  of  London,  who  accepted  the  bills, 
Stephani  sent  security  to  Eichardson  to  keep  him  in  funds 
to  meet  Langs'  drafts.  Stephani  and  Eichardson  became 
insolvent,  and  Langs,  who  were  the  holders  of  the  bills, 
claimed  to  have  such  of  the  security  as  was  in  Eichardson' s 
hands  at  the  date  of  his  liquidation,  applied  to  meet  their 
drafts.  The  claim  was  resisted  on  the  ground  that  Stephani 
were  not  parties  to  the  bills  and  therefore  the  rule  in 
Ex  parte  Waring  {h)  did  not  apply.  But  the  Court  held 
that  it  did,  Mellish,  L.  J".,  saying  that  if  Stephani  had 
drawn  on  Eichardson,  had  deposited  security  with  him,  and 
had  endorsed  the  bills  to  Langs,  then  the  doctrine  would 
clearly  have  applied,  and  it  could  make  no  difference  that 
Stephani  got  Langs  to  draw  for  them.  The  same  learned 
Judge  explained  this  case  in  Vatighan  v.  Halliday  (c),  in 
1874.  He  there  said :  "  In  Ex  parte  Smart  (a)  the  holder 
"  was  himself  the  drawer,  and  although  he  was  not  entitled 
"  to  prove  on  the  bill  against  the  two  firms,  he  was  entitled 
"  to  prove  against  the  acceptor,  who  had  accepted  for  the 
' '  accommodation  of  a  firm  to  whom  the  drawer  of  the  bill 
"  had  sold  goods,  and  he  was  entitled  to  prove  for  the  same  debt 
"  against  that  firm  for  goods  sold  and  delivered.  There  being 
"  therefore  a  double  insolvency  and  a  double  right  of  proof,  we 
"  thought  that  the  principle  of  Ex  parte  Waring  {h)  applied." 

In  Vaiighaii  v.  Halliday  (c),  in  1874,  Eyder  and  Co. 
trading  in  Brazil,  drew  on  Ashton,  of  Manchester,  in  favour 
of  the  plaintiff',  the  holder,  and  subsequently  purchased  bills 
and  forwarded  them  to  Ashton  to  cover  the  drafts.  Both 
Eyder  and  Ashton  became  insolvent,  and  Ashton  refused  to 
accept  the  drafts  when  presented.  The  Lords  Justices  held 
that  the  rule  did  not  apply,  for  as  Ashton  had  not  accepted, 
there  was  not  that  right  of  double  proof  which  is  essential. 
If  the  bills  were  appropriated  to  the  drafts,  then  as  Ashton 


(a)  Ex  parte  Smart,  In  re  Eichardson.,  42  L.  J.  Bank.  22 ;  8  Ch.  App.  220. 

(b)  Exparte  Waring,  19  Ves.  Juii.,  345;  2  Rose,  182. 

(c)  Vauyhan  v.  Halliday,  9  Ch.  App.  568. 
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had  not  accepted,  Kyder  had  an  unqualified  right  to  have 
them  back.     If  they  were  not  appropriated,  there  was  no  case. 

In  Ex  jMrte  Lamhton,  In  re  Lindsay  (a),  in  1875,  Lindsay 
agreed  to  build  a  ship  for  Marshall  and  Osborne,  which  was 
to  be  paid  for  by  bills  drawn  from  time  to  time  as  certain 
stages  of  construction  were  reached,  and  it  was  agreed  that 
the  ship  and  materials  while  in  course  of  construction  should 
belong  to  Marshall  and  Osborne.  The  bills  were  accepted  by 
Marshall  and  Osborne,  and  discounted  with  Lambton  and 
Co.  Before  the  ship  was  finished  Marshall  and  Osborne 
became  insolvent  and  subsequently  Lindsay  became  bankrupt, 
and  Lambton  and  Co.  applied  to  have  the  ship  appropriated 
to  their  bills.  But  the  Court  refused  the  application. 
"Whether  the  property  had  passed  or  not,  it  was  not  a  case 
where  the  ship  was  held  as  a  security  to  meet  the  bills ;  it 
was  not  a  case  of  pledge. 

In  Ex  fcirte  General  South  American  Co.,  In  re  Yglesias  and 
Co.  (b),  in  1875,  the  drawer,  Madinya  of  Guayaquil,  sent 
security  to  the  acceptors,  Yglesias,  of  London,  to  cover  drafts 
which  were  accepted.  The  acceptors  were  insolvent,  and  a 
receiver  appointed.  The  drawer  was  practically  insolvent, 
but  retained  the  management  of  his  affairs,  having  come  to  an 
arrangement  with  his  creditors  to  pay  them  off  by  instal- 
ments. The  holders,  the  Greneral  South  American  Company, 
were  not  parties  to  this  agreement,  and  sought  to  have  the 
securities  appropriated  to  their  bills.  The  Coiirt  considered 
that  the  drawer  was  not  under  the  control  of  any  Court,  and 
although  at  the  time  when  he  deposited  the  securities  he  did 
give  authority  to  appropriate  them,  yet  he  might  revoke  that 
authority  and  give  any  instructions  he  thought  fit,  and  the 
Court  had  no  power  to  interfere,  for  the  rule  can  only  be 
enforced  where  both  estates  are  under  the  control  of  the 
Court.  James,  L.  J.,  said  :  "  No  judge  has  ever  expressed  an 
"  opinion  in  favour  of  extending  the  rule  to  a  case  where 
"  one  of  the  parties,  though  practically  insolvent,  is  subject 

(o)  Ex  parte  Lambton,  In  re  Lindsay,  44  L.  J.  Bank.  81 ;   10  Oh.  App.  405. 
(6)  Ex  parte  General  South  American  Co.,  In  re  Yglesias  &  ('o.,  45  L.  J.  Bank.  54  ; 
10  Ch.  App.  635. 
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"  to  no  jurisdiction  and  cannot  be  compelled  to  submit  his 
"  rights  to  any  Court  ...  in  my  opinion  the  rule  cannot  be 
"  extended  to  a  case  where  there  is  a  party  whose  estate  is 
"  not  under  administration." 

The  rule  in  Ex  imrte  Waring  (a)  was  further  considered 
in  the  cases  in  the  note  (b). 

The  rule  in  Ex  parte  Waring  (a)  is  not  applied  in  the 
distribution  of  insolvent  estates  in  Scotland.  This  was  decided 
by  the  House  of  Lords  in  1882  in  the  case  of  the  Royal 
Bank  of  Scotland  v.  Commercial  Bank  of  Scotland  (c).  Eamsay 
was  in  the  habit  of  sending  yarn  to  Saunders  to  be  spun,  and 
it  was  agreed  that  Saunders  should  hold  the  yarn  as  security 
for  his  acceptances  of  Ramsay's  drafts.  Both  became  bank- 
rupt, and  the  Eoyal  Bank,  as  holders  of  the  bills,  claimed  to 
have  the  estate  of  Saunders  administered,  as  it  certainly 
would  have  been  in  England,  according  to  the  rule  in  Ex 
parte  Waring  (a).  But  the  Court  held  that  that  rule  was 
not  the  law  of  Scotland,  and  followed  the  system  of  dividing 
the  assets  adopted  there,  which  seems  to  be  a  more  equitable 
one.  That  system  may  be  most  easily  seen  from  the  figures 
themselves.  The  whole  of  the  claims  on  Saunders'  estate 
amounted  to  40,000/.,  of  which  24,000L  were  general  creditors, 
and  16,000L  were  bill-holders.  The  assets  were  9,000Z.,  and 
the  securities  4,000L  In  dividing  the  estate  the  9,000/. 
were  divided  rateably,  the  bill-holders  taking  sixteen-fortieth s, 
viz.,  3,600Z.  The  general  estate  was  then  indemnified  out  of 
the  securities,  that  is  to  say,  the  amount  paid  to  the  holders, 
viz.,  3,600/.,  was  taken  out  of  the  securities  and  put  into  the 
general  estate.  This  sum  was  now  divided  rateably,  the 
holders  again  getting  sixteen-fortieth s  of  it,  viz.,  about  1,400/. 
The  rest  of  the  security  was  now  used  as  ^ar  as  it  would  go 
to  replace  the  1,400/.  taken  by  the  holders,  and  was  then 
exhausted,  but  if  it  had  been  larger  this  process  of  replace- 

(«)  Exxjarte  Waring,  19  Ves.  Jun.  345  ;  2  Rose,  182. 

(i)  Banner  v.  Johnson,  in  1871,  40  L.  J.  Cli.  730;  5  E.  &  I.  App.  157;  Ex 
parte  Deivhiir6t,iii  1873,  42  L.  J.  Bank.  87;  8  Ch.  App.  965;  In  re  Barned's 
Bankiiuj  Co.,  in  1874,  44  L.  J.  Ch.  97  and  494  ;  L.  E.  19  Eq.  1  ;  10  Ch.  App. 
198;  Loder's  Case,  L.  E.  6  Eq.  491. 

(c)  Royal  Bank  of  S'-otland  v.  Cammercial  Bank  of  Scotland,  7  App.  Ca.  366. 
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ment  would  have  gone  ou  again  until  the  whole  of  the  assets, 
original  and  replaced,  had  been  divided.  The  bill-holders 
would  then  have  gone  upon  what  remained  of  the  security,  if 
anything,  for  the  balance,  owing  to  them,  and  if  there  was 
something  remaining  over  after  that,  it  would  have  been 
handed  back  to  the  drawer's  trustee.  The  effect  of  this 
division  is  not  to  increase  the  amount  to  which  the  general 
creditors  are  entitled,  but  merely  to  indemnify  their  fund  to 
the  amount  paid  to  the  holders  who  should  have  been  paid 
out  of  the  security. 


PART  III. 

OF   THE    SELLEK'S    RIGHTS. 


CHAPTEK  I. 

STOPPAGB  IN  TRANSITU  :  ITS  ORIGIN.  IT  IS  &.  RIGHT  PECULIAR 
TO  ONE  WHO  STANDS  IN  THE  SITUATION'  OF  SELLER, 
AND     WHO     IS    WHOLLY   OR   PARTIALLY    UNPAID. 

It  is  superfluous  to  repeat  the  modern  authorities  for  the 
position  that  l)y  a  sale  without  delivery  a  legal  property 
passes.  But,  as  has  been  already  more  than  once  intimated, 
it  is  not  an  absolute  and  unqualified  legal  property  that  is 
transferred  :  the  property  passes  subject  to  the  unpaid  seller's 
rights. 

And  this  brings  us  to  the  consideration  of  the  difficult  and 
important  subject  of  what  are  the  unpaid  seller's  rights. 

It  is  to  be  observed,  that  as  a  general  proposition  the 
person  who  has  the  property  in  goods  has  primd  facie,  but  not 
necessarily,  the  legal  right  to  the  possession  of  them. 

And,  in  general,  he  who  has  the  property  and  legal  right 
to  the  possession  of  goods,  has  in  contemplation  of  law  the 
control  over  them,  though  in  point  of  fact  the  actual  holder 
of  the  goods  may  wrongfully  refuse  to  obey  his  directions ; 
still,  as  the  holder  ought  to  obey,  the  goods  are  considered  as 
being  in  point  of  law  in  the  possession  of  the  proprietor,  and 
therefore  the  owner  of  goods  has  pr;?»fl  facie  all  the  legal 
rights  and  remedies  which  he  would  have  if  the  goods  were 
in  his  own  actual  possession,  or,  as  it  is  more  technically  ex- 
pressed, "It  is  a  rule  of  law  that  the  property  of  personal 
"  chattels  draws  to  it  the  possession  "  (a). 

(o)  2  Saunders,  89,  n. 

z  2 
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From  this  it  follows  that  the  buyer  has  a  prima  facie  right 
to  the  possession  of  the  goods ;  but  it  is  no  more  than  a 
privid  facie  right  to  the  possession.     The  parties  may,  by  the 
terms  of  their  agreement,  bargain  that  the  right  of  property 
shall  vest  in   the   buyer  forthwith,  but  that  the   right   of    . 
possession  shall  remain  with  the  seller  until  the  fulfilment  of 
any  conditions  they  please,  and  if  there  is  nothing  in  the 
circumstances  to  show  a  contrary  intention,  the  parties  are 
presumed  to  intend  to  make  the  payment  of  the  price  con- 
temporaneous with  the  delivery  of  the   possession  («).      If, 
therefore,  nothing  be  said  in  the  agreement  about  the  time 
of  delivery  or  payment,  the  construction  put  by  the  law  upon 
the  agreement  is,  that  the  seller  shall  deliver  the  goods  upon 
payment    of    the  price,  and  the  buyer  shall  pay  the  price 
upon  receiving  the  goods,  and  either  party  may  at  a  reason- 
able time  call  upon  the  other  to  fulfil  his  part  of  the  bargain, 
provided  he  is  ready  to  fulfil  his  own,  but  not  otherwise ;  so 
that  neither  the  seller  can  maintain  any  action  against  the 
buyer  for  the  price  without  showing  a  readiness  to  deliver  the 
goods,  nor  the  buyer  maintain  any  action  founded  on  the 
right  of  possession  without  showing  a  readiness  to  pay  the 
price.      But   inasmuch   as  this    proceeds   on  the  presumed 
intention  of  the  parties  anything  in  the   agreement  which 
shows  that  such  is  not  their  intention  will  alter  the  con- 
struction and  legal  effect  of  the  agreement  (b). 

If,  therefore,  there  is  express  credit  given,  and  nothing 
said  about  the  time  of  delivery,  the  seller  is  bound  to 
deliver  the  goods  in  a  reasonable  time  if  required,  but  the 
buyer  is  not  bound  to  pay  the  price  before  the  credit  expires ; 
for  such  is  the  bargain.  During  the  interval  between  the 
vesting  of  the  property  and  the  expiration  of  the  credit,  the 
buyer  has  the  rights  of  property  and  possession,  though  the 
goods  have  not  been  delivered  nor  paid  for,  and  he  may  in 
pleading,  and  for  all  legal  purposes,  be  considered  as  possessed 
of  them.  But  his  rights  are  not  indefeasible ;  and  if,  before 
he  has  obtained  possession  of  the  goods,  the  buyer  becomes 

(a)  Bloxam  v.  Saunders,  4  B.  &  G.  941. 
(J)  Sale  of  Goods  Act,  section  28. 
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insolvent,  tlie  unpaid  seller,  "vvlio  has  parted  with  possession, 
has  a  right  to  stop  the  goods  in  tnmsiiu — a  right  which 
is  peculiar  to  the  contract  of  sale.  The  unpaid  seller  has  also 
a  lien  on  the  goods,  while  in  his  possession,  for  the  price,  and 
that  notwithstanding  that  the  property  in  the  goods  may  have 
passed  to  the  buyer ;  and  he  has  also  a  limited  right  of 
re-sale  {a). 

AVe  come  then  to  treat  of  the  rights  of  the  unpaid  seller, 
whilst  he  still  retains  possession  of  the  goods  sold,  and  of  that 
extension  of  his  right  which  enables  him,  in  the  event  of  the 
buyer  becoming  insolvent,  to  retake  the  goods  after  he  has 
parted  with  the  possession,  and  before  the  buyer  has  taken 
possession.  In  the  natural  order  of  things,  it  would  be  more 
regular  to  consider  the  seller's  rights  whilst  in  possession, 
before  taking  any  notice  of  those  rights  which  he  possesses 
after  he  has  parted  with  it ;  but  it  seems  more  convenient  to 
reverse  this  order,  and  commence  by  endeavouring  to  ascertain 
the  extent  and  nature  of  the  right  of  stoppage  in  transitu. 
In  the  first  place,  it  is  to  be  observed,  that  when  the  seller 
has  given  the  buyer  possession  under  the  contract  of  sale,  all 
his  rights  in  the  goods  are  completely  gone ;  he  must  recover 
the  price  exactly  as  he  would  recover  any  other  debt,  and  has 
no  longer  any  claims  on  the  goods  sold  superior  to  those  of 
any  other  creditor.  The  delivery  and  acceptance  of  posses- 
sion complete  the  sale,  and  give  the  buyer  the  absolute 
unqualified  and  indefeasible  rights  of  property  and  possession 
in  the  things  sold,  though  the  price  be  unpaid  and  the  buyer 
insolvent ;  unless,  indeed,  the  whole  transaction  is  vitiated  by 
actual  fraud.  "In  this  respect,"  says  Lord  Tenterden  (5), 
"the  law  of  England  is  more  favourable  to  the  transfer  of 
"property,  the  great  subject  of  commerce,  and  less  attentive 
"  to  the  interest  of  the  seller  of  goods,  than  the  ancient  civil 
"  law  or  the  modern  law  of  many  European  nations,  which  is 
"  chiefly  founded  on  the  civil  law;  for  the  civil  law  did  not 
"  in  general  consider  the  transfer  of  property  to  be  complete 


(a)  Sale  of  Goods  Act,  sections  39  &  44. 

(6)  Abbot  on  Shipping,  Part  III.,  Chap.  IX.,  14th  ed.,  pp.  812,  813. 
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"by  sale  and  delivery  alone,  without  payment  or  security  for 
' '  the  price,  unless  the  seller  agreed  to  give  a  general  credit 
"  to  the  buyer  for  it ;  but  allowed  the  seller  to  reclaim  the 
"  goods  out  of  the  possession  of  the  buyer,  as  being  still  the 
"  seller's  own  property.  And  by  the  general  law  of  Trance 
"  in  the  case  of  insolvency,  the  seller  who  has  sold  a  thing, 
"  and  still  lies  out  of  the  money  which  he  was  to  have  for  it, 
"if  he  finds  the  thing  that  he  sold  in  the  hands  of  the  buyer, 
"  may  seize  on  it,  and  he  is  not  obliged  to  share  it  with  the 
"  other  creditors  of  the  buyer  ;  whereas,  by  the  general  law 
"  of  England,  when  goods  have  been  delivered  into  the  actual 
"or  constructive  possession  of  the  buyer,  they  cannot  be 
"  reclaimed." 

It  must  be  borne  in  mind,  that  at  the  time  Lord  Tenterden 
wrote,  the  modern  law  of  most  of  the  Continental  nations  was 
what  is  now  the  ancient  law  of  the  same  countries,  for  the 
Code  Napoleon  was  not  yet  introduced.  And  this  is  the  more 
important,  because  the  Code  de  Commerce  on  this  point  was 
framed  with  the  avowed  and  deliberate  purpose  of  abolishing 
the  ancient  law  of  revendication,  and  adopting  the  provisions 
of  the  law  of  England  and  America  (a).  But  the  distinctions 
between  the  civil  law  which  enabled  the  seller  after  delivery 
to  seize  the  goods  as  his  property,  even  in  the  hands  of  a  bond 
fide  sub-purchaser,  unless  there  had  been  general  credit  given, 
express  or  implied,  and  the  ancient  law  of  France,  which  gave 
the  right  to  recover  them  so  long  as  they  were  in  specie  in 

(a)  The  following  is  Lord  Blackburn's  note : — This  assertion  is  made  on  tlie 
authority  of  a  note  in  1  Sell's  Gommentariea,  p.  207.  I  have  not  seen  the 
documents  there  referred  to,  but  the  quotations  seem  fully  to  bear  out  the  state- 
ment. But  the  right  of  revendication  seems  to  remain  when  the  parties  are 
not  traders,  but  the  period  during  which  it  must  be  exercised  is  cut  down  to  a 
week,  and  is  confined  to  the  case  of  a  sale  without  giving  of  credit.  Where 
credit  is  given,  the  seller  seems  to  retain  a  "privilege"  or  preferable  claim  to 
that  of  ordinaiy  creditors,  but  to  have  no  right  of  revendication.  "  The  creditors 
who  have  a  'privilege,'  on  certain  moveables  are  .  .  .  4thly,  The  price  of 
moveable  goods  sold  and  not  yet  paid  for,  if  they  are  still  in  the  hands  of  the 
debtor,  whether  he  bought  them  on  credit  or  without  credit  (d  terme  ou  sans 
terme).  If  the  sale  was  made  without  credit,  the  seller  may  even  revendicate 
the  goods  so  long  as  they  are  in  the  hands  of  the  purchaser,  and  forbid  the 
resale,  provided  the  revendication  is  made  within  a  week  of  the  delivery,  and 
that  the  goods  remain  in  the  same  state  in  which  that  delivery  was  made." 
Code  Civil,  2102. 
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the  hands  of  an  insolvent  buyer,  whether  there  was  credit 
given  or  not,  but  made  that  right  cease  when  the  goods  came 
into  the  hands  of  a  sub-buyer,  and  the  law  of  England 
which  gives  no  right  of  either  sort,  seem  all  to  have  been 
present  to  Lord  Tenterden's  mind  when  writing  these  few 
sentences. 

The  state  of  the  ancient  foreign  law  is  by  no  means  irrelevant 
to  the  present  inquiry ;  for  there  seems  but  little  reason  to 
doubt  that  the  right  of  stoppage  in  transitu  is  a  modification 
of  the  right  of  revendication,  such  as  it  had  become  by  the 
general  law  merchant  during  the  middle  ages. 

"  Although,"  said  Lord  Abinger,  in  1841  (a),  "  the  ques- 
"  tion  of  stoppage  in  transitu  has  been  as  frequently  raised 
"  as  any  other  mercantile  question  within  the  last  hundred 
"  years,  it  must  be  owned  that  the  principle  on  which  it  depends 
"has  never  been  either  settled  or  stated  in  a  satisfactory 
"  manner.  In  Courts  of  Equity  it  has  been  a  received  opinion 
"  that  it  was  founded  on  some  principle  of  the  common  law. 
"  In  Courts  of  Law  it  is  just  as  much  the  practice  to  call  it 
"  a  principle  of  equity  which  the  common  law  has  adopted. 
"  This  was  strongly  insisted  upon  by  Mr.  Justice  BuUer  in 
"  his  celebrated  judgment  in  the  House  of  Lords  in  the  case 
"  of  Lickharrow  v.  Mason  (h).  It  has  also  been  said  by  Lord 
"  Kenyon,  that  it  was  a  principle  of  equity  adopted  by  the 
"  common  law  to  answer  the  purposes  of  justice.  The  most 
"  eminent  equity  lawyers  that  I  have  had  an  opportunity  of 
"  conversing  with  in  times  that  are  gone  by,  were  unanimous 
"  in  repudiating  it  as  the  offspring  of  a  Court  of  Equity. 
"  The  first  case  that  occurred  on  this  subject  affords  some 
"  authority  for  the  opinion  of  Mr.  Justice  BuUer  and  Lord 
"  Kenyon.  It  is  the  case  of  Wiseman  v.  Vandepiit  (c),  in 
"  1690.  That  was  a  bill  filed  by  the  assignees  of  the  banlc- 
"  rupt  against  the  vendor.  The  Lord  Chancellor  directed  an 
"  action  of  trover  to  be  brought  by  the  plaintiffs,  upon  which 
"  they  recovered  a  verdict.     It  is  clear,  therefore,  that  the 

(o)  Gibson  V.  Carriithers,  11  L.  J.  Ex.  145  ;  8  M.  «&  W.  321. 

(b)  Lickbarrow  v.  Mason,  4  Bro.  P.  0.  57  ;  6  East,  27. 

(c)  Wiseman  v.  Vandeput,  2  Vernon,  203. 
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"  rule  had  not  at  that  time  been  ado^Dted  at  law.     The  Lord 

"  Chancellor,  howeA^er,  adopted  it  in  equity,  and  notwith- 

"  standing  the  verdict  at  law  for  the  plaintiffs,  made  a  decree 

"  against  them.     The  next  case  is  that  of  Snee  v.  Frescott  (a). 

"  Lord  Hardwicke  again  applied  the  rule  to  a  certain  extent 

"in  equity.     But  it  is  remarkable  that  he  received  evidence 

"  of  what  was  the  custom  of  merchants  on  this  point,  and  he 

"  expressly  founds  his  decree  upon  the  evidence  of  the  custom 

"  of  merchants  as  well  as  upon  the  justice  of  the  case.     This 

"  decision  occurred  about  the  year  1742  or  1743.     The  next 

"  case  is  that  of  Ux  parte  WilJcinson  in  1755,  referred  to  in 

^^  D^Aquila  v.  Lambert  {h),  which  took  place  in  1761.     There 

"  the  Lord  Chancellor  again  grounded  his  decree  on  the  usage 

"  of  merchants,  and  stated  that  the  several  previous  decisions 

"  which  had  taken  place  to  the  same  eifect  had  given  great 

"  satisfaction  to  the  merchants.    Numerous  cases  have  followed 

"  at   law,    showing   that   the   right  of  stoppage  in   transitu 

"  under  certain  circumstances  is  now  part  of  the  common  law. 

"  Nevertheless,  owing  perhaps  to  the  doubtful  state  of  its 

"  parentage,  many  unsatisfactory  and  inconsistent  attempts 

"  have  been  made  to  reduce  it  to  some  analogy  with  the 

"  principles  which  govern  the  law  of  contract,  as  it  prevails 

"  in  this  country  between  vendor  and  vendee.     It  is  to  be 

"  observed,  however,  that  the  right  of  stoppage  in  transitu  is 

"  not  peculiar  to  the  law  of  England.     It  existed,  I  believe, 

"  in  the  commercial  States  of  Europe.     The  cases  I  have 

"  already  referred  to  show  that  it  was  practised  in  the  Italian 

"  States.     That  it  existed  in  Holland  was  proved  in  a  case 

"  tried  by  Lord  Loughborough,  and  mentioned  by  him  in  his 

"  judgment  in  the  case  of  Lickharrow  v.  Mason  (c).     That  it 

"  was  the  law  of  Eussia  was  also  proved  in  the  cases  of  Inglis 

"v.    Usherwood  (d),  and  Bohtlingk  v.  Inglis  {e).     It  appears 

"  also  on  reference  to  the  Cluipltre  de  la  Failleti  in  the  Code 


(a)  Snee  v.  Frescott,  1  Atk.  24. 
(6)  D'Aquila  v.  Lambert,  Ambler,  399. 
(c)  Lickharrow  v.  Mason,  1  H.  Bl.  364. 
{(I)  lnylis'\.  Usherwood,  1  East,  515. 
(e)  Bohtlingk  v.  Inglis,  3  East,  381. 


C'H.  I.]  STOPPAGE    IN   TRANSITU.  345 

"  Napoleon,  that  the  law  of  France  on  this  subject  is  in  all 
"  points  similar  to  onr  own.  It  is  known  that  this  celebrated 
"  Code  is  chiefly  a  digest  of  the  law  of  Franco  as  it  existed 
"  before  the  Revolution  :  indeed,  the  right  of  stopping  in 
"  transitu  had  before  the  composition,  or  digest  of  that  Code, 
"  acquired  the  name  in  the  French  law  of  '  Revcndication.'' 
"  It  may,  therefore,  be  presumed  to  be  a  part  of  the  law  of 
"  merchants,  which  prevails  generally  on  the  Continent :  the 
"  proof  of  which  from  time  to  time,  combined  with  its 
"  manifest  justice  and  utility,  has  at  length  introduced  it 
"  into  the  common  law  of  England,  of  which  the  law  merchant 
"  properly  understood  has  always  been  reckoned  to  form  a 
"  part." 

In  this  neat  historical  sketch  Lord  Abinger  is  not  quite 
correct  in  saying  that  the  right  of  stoppage  in  transitu  exists 
in  the  old  Continental  law.  The  statement  of  Lord  Tenterden 
is  accurate :  the  right  abroad  was  different  from,  and  in  some 
respects  more  extensive  than,  that  given  by  the  law  of 
Fngland.  This,  however,  does  not  in  the  least  shake  Lord 
Abinger's  position,  that  the  right  was  imported  into  the 
English  law  from  the  general  law  merchant,  though  probably 
much  earlier  than  the  case  of  Wiseman  v.  Vandepict  (a). 
There  is  no  part  of  the  history  of  English  law  more  obscure 
than  that  connected  with  the  common  maxim  that  the  law 
merchant  is  part  of  the  law  of  the  land.  In  the  earlier 
times  it  was  not  a  part  of  the  common  law  as  it  is  now,  but 
a  concurrent  and  co-existent  law  enforced  by  the  power  of  the 
realm,  but  administered  by  its  own  Courts  in  the  staple,  or  else 
in  the  Star  Chamber.  The  Chancellor,  in  the  13  Edw.  IV.  9, 
declares  his  view  of  the  law  thus  :  "  This  suit  is  brought  by 
"  an  alien  merchant  who  is  come  by  safe  conduct  here,  and 
"  he  is  not  bound  to  sue  by  the  law  of  the  land,  to  abide  the 
"  trial  of  twelve  men,  and  other  forms  of  the  law  of  the  land; 
"  but  he  ought  to  sue  here  (in  the  Star  Chamber),  and  it  shall 
"  be  determined  by  the  law  of  nature  in  Chancery,  and  he 
"  may  sue  from  hour  to  hour  for  the  despatch  of  merchants ; 

(a)  Wiseman  v.  Vandeput,  2  Vernon,  203,  A.D.  1690. 
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"  and  he  said  further,  that  a  merchant  is  not  bound  by  statutes 
"where  the  statutes  are  introductiva  novcn  legis ;  but  if  they 
"  are  declarativa  antiqui  juris  (that  is  to  say,  of  nature,  &c.). 
"  And  since  they  have  come  into  the  kingdom,  the  king  has 
"  jurisdiction  over  them  to  administer  justice,  but  that  shall 
"  be  secundum  legem  natnrce,  which  is    called  by  some   the 
"  law  merchant,  which  is  the  law  universal  of  the  world." 
And  the  justices  being  called  on,  certified  that  the  goods  of 
this  plaintiff  were  not  forfeited  to  the  Crown  as  a  waif  (though 
those  of  a  subject  would  have  been),  because  he  was  an  alien 
merchant.     It  is  obvious  that  at  that  time  the  law  merchant 
was  a  thing  distinct  from  the  common  law.     This  accounts 
for  the  very  remarkable  fact  that  there  is  no  mention  whatever 
of  bills  of  exchange,  or  other  mercantile  customs,  in  our  early 
books ;  not  that  they  did  not  exist,  but  that  they  were  tried 
in  the  staple,  and  therefore  were  not  mentioned  in  the  books 
of  common  law ;  just  as  the  matters  over  which  the  Courts  of 
Admiralty,  or  Ecclesiastical  Courts,  have  exclusive  jurisdic- 
tion, are  at  this  day  never  treated  as  part  of  the  common  law. 
But  as  the  Courts  of  the  staple  decayed  away,  and  the  foreign 
merchants  ceased  to  live  subject  to  a  peculiar  law,  those  parts 
of  the  law  merchant  which  differed  from  the  common  law 
either  fell  into  disuse,  or  were  adopted  into  the  common  law 
as  the  custom  of  merchants,  and  after  a  time  began  to  appear 
in  the  books  of  common  law.     How  this  great  change  was 
brought  about  does  not  appear;  but  though  bills  of  exchange 
were  in  common  use  among  merchants  in  the  13th  century, 
the  first  mention  of  one  in  an  English  report  is  iu  Cro.  Jac, 
in  the  beginning  of  the  17th  century ;  and  though  the  right 
of  rei  vindicatio  must  have  prevailed  on  the  Continent  from 
the  time  of  the  revival  of  the  civil  law,  the  first  mention  of  it 
in  our  books  is  as  late  as  1690.     It  seems  quite  impossible 
that  such  matters  should  not  have  been  the  subject  of  litiga- 
tion in  some  shape  or  other  in  England  for  centuries  before 
those  times. 

This  is  now  merely  a  matter  of  curiosity,  for  whatever  may 
have  been  the  origin  of  the  right  of  stoppage  in  transitu,  as 
it  now  forms  part  of  the  statutory  law,  and  has  been  so  often 
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the  subject  of  judicial  decisions,  it  is  no  longer  possible  to 
speculate  on  what  the  doctrine  of  the  law  of  England  ought 
to  have  been  ;  it  is  proper  to  inquire  what  it  is  according  to 
the  decided  cases.  Bu.t  about  the  end  of  the  18th  century, 
whilst  the  reported  cases  on  the  subject  were  few,  the 
question  of  its  origin  was  of  great  practical  importance.  If 
it  was  to  be  considered  according  to  the  theory  of  Mr.  Justice 
Buller,  an  equitable  right  adopted  into  the  \a^\',  it  would 
follow  that  it  could  prevail  only  against  those  ^vho  had  an 
inferior  equitj-.  If  it  was  a  legal  right  depending  on  the 
strictness  of  law,  the  buyer  could  not  confer  a  legal  right 
greater  than  he  had  himself,  and  in  no  case  would  a  third 
party  be  in  a  better  position  than  the  first  buyer.  If  it  was 
a  right  arising  from  the  custom  of  merchants,  the  lex  merca- 
toria  as  practised  in  England,  it  might  be  material  to  inquire 
what  the  usage  of  merchants  was,  and  whether  the  existence 
of  bills  of  lading  or  other  mercantile  documents  made  any 
difference.  There  was  a  considerable  difference  of  opinion 
among  the  Judges  as  to  the  principles  on  which  this  impor- 
tant branch  of  the  law  was  to  be  administered,  till,  in  the  year 
1786,  there  occurred  the  celebrated  case  of  Lickhmrow  v. 
Mason  {a),  in  which  the  whole  law  Avas  much  discussed,  and 
though  no  decision  was  actually  come  to  in  that  case,  the 
principles  of  the  law  were  closely  scrutinized.  From  that 
time  we  may  date  the  numerous  decisions  which  have  formed 
the  law  of  stoppage  in  transitu  into  a  system  of  law  that 
leaves  a  few  points  open  to  dispute,  but  may  be  considered 
on  the  whole  as  settled. 

The  statutory  right  of  stoppage  in  transit ti  is  conferred  upon 
the  unpaid  seller  by  section  39  (1)  (b)  of  the  Sale  of  Goods 
Act,  which  gives  him  by  implication  of  law,  "  in  the  case  of 
"  the  insolvency  of  the  buyer,  a  right  of  stopping  the  goods  in 
"  transitu  after  he  has  parted  with  the  possession  of  them,"  and 
by  section  44  as  follows  : — 

"  Subject  to  the  provisions  of  this  Act,  when  the  buyer  of 
''goods  becomes  insolvent,  the  unpaid  seller  who  has  parted 

(a)  Licklarrow  v.  Mason,  6  East,  21. 
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"  with  the  possession  of  the  goods  has  the  right  of  stopping 
"  them  in  transitu,  that  is  to  say,  he  may  resume  possession  of 
"  the  goods  as  long  as  they  are  in  course  of  transit,  and  may 
"retain  them  until  payment  or  tender  of  the  price." 

The  following  points  seem  to  be  established  :— 

1st.  The  right  of  stoppage  in  transitu  is  peculiar  to  one 
who  holds  the  character  of  a  seller  (below). 

2nd.  It  can  be  exercised  only  whilst  the  seller  is  wholly 
or  partially  unpaid  (page  354). 

3rd.  It  must  be  exercised  while  the  goods  are  in  transitu, 
that  is,  after  they  have  left  the  possession  of  the  seller, 
and  before  they  have  come  to  the  actual  or  constructive 
possession  of  the  buyer,  or  those  who  stand  in  his  place 
(page  361). 

4th.  It  cannot  be  exercised  unless  the  buyer  has  failed,  or 
become  insolvent  (page  411). 

5th.  It  is  a  right  which  must  be  exercised  by  claiming  or 
taking  the  goods  as  by  a  right  paramount  to  that  of  the 
buyer  (page  414). 

And  lastly,  it  may  be  defeated  before  the  goods  have  come 
to  the  end  of  the  transitus,  by  the  assignment  of  the  bill  of 
lading  to  one  who  bond  fide  gives  value  for  a  property  in  the 
goods,  and  in  no  other  way  (page  417). 

The  most  useful  form  of  proceeding  seems  to  be  to  col- 
lect the  different  authorities  for  each  of  those  propositions 
separately. 

The  right  of  stoppage  in  transitu  is  peculiar  to  one  ivho  stands 
in  the  position  of  a  seller. 

Section  38  (2)  of  the  Sale  of  Goods  Act  provides  that, 
"In  this  part  of  the  Act  the  term  'seller'  includes  any 
"  person  who  is  in  the  position  of  a  seller,  as,  for  instance,  an 
"agent  of  the  seller  to  whom  the  bill  of  lading  has  been 
"  indorsed,  or  a  consignor  or  agent  who  has  himself  paid,  or 
"  is  directly  responsible  for  the  price." 

In  Kinloch  v.  Craig  (a),  in  1790,  a  cargo  of  spirits  was  con- 

(a)  Kinloch  v.  Craig,  3  T.  E.  783. 
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signed  by  a  mercliaiit  in  Edinburgh  to  his  factors  in  London 
and  stopped,  on  their  insolvency,  before  it  had  come  into  their 
possession.  Lord  Chief  Baron  Eyre  said  :  "The  transaction 
"  between  them  was  as  between  principal  and  factor,  and  not 
"  as  between  vendor  and  vendee  .  .  .  the  right  of  stop- 
"  ping  in  transitu  was  out  of  the  question,  that  never  occurring 
"but  as  between  vendor  and  vendee." 

In  Sweet  v.  Pyvi  (a),  in  1800,  the  defendant,  Pyra,  was  a 
fuller,  and  as  such  had  a  general  lien  on  the  clothes  of  his 
customers.  He  shipped  some  clothes  on  which  he  had  this 
lien,  on  board  a  vessel,  by  the  direction  of  the  customer, 
who  at  the  time  was  indebted  to  him,  and  whose  clothes  he 
might,  therefore,  have  retained  if  he  pleased.  The  customer 
became  insolvent,  and  Pym  succeeded  in  getting  possession  of 
the  goods,  before  the  transitus  was  ended  ;  but  Lord  Eldon, 
at  Nisi  Prius,  and  afterwards  the  King's  Bench,  decided,  that 
the  delivery  on  board  ship  put  an  end  to  Pym's  possession, 
and,  consequently,  to  his  lien,  and  that  it  could  not  be  revived 
by  stopping  the  goods  in  transitu. 

This  case  must  be  distinguished  from  those  in  which  the 
bailee,  who  has  a  lien,  makes  a  bargain  with  the  carrier,  by 
which  the  carrier  is  to  forward  the  goods  subject  to  the 
control  of  the  bailee.  There  the  bailee  never  parts  with  the 
possession  at  all,  for  his  bargain  with  the  carrier  makes  the 
possession  of  the  carrier  that  of  the  bailee,  and  he  in  conse- 
quence keeps  his  lion  till  the  goods  are  delivered  to  the  con- 
signee. But  in  such  cases  it  is  quite  immaterial  whether  the 
consignee  is  solvent  or  not,  for  the  bailee  does  not  seek,  by 
stopping  the  goods  in  transitu,  to  revive  a  lien  which  was 
lost,  but  to  keep  a  lien  which  was  never  lost  because  there 
was  never  a  commencement  of  the  transitus  (h). 

Thus  in  Freeman  v.  Birch  (c),  in  1833,  the  King's  Bench 
decided  that  a  laundress  who  ,was  in  the  habit  of  sending  tli6 
washed  linen  to  the  owner  in  London,  and  herself  paying  the 
carriage,  might  maintain  an  action  against  the  carrier  for  the 

(a)  Sweet  v.  Pym,  1  East,  4. 

{h)  See  Sale  of  Goods  Act,  section  43. 

(c)  Freeman  v.  Birch,  3  Q.  B.  492,  n. 
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loss  of  the  linen.  The  Court  said,  that  ''  she  had  a  special 
"  property -which  had  not  passed  from  her.  The  owner  of 
"  the  linen  was  not  the  employer  of  the  carrier,  and  the  risk 
"  of  the  bailee  was  not  over  till'the  goods  were  delivered." 

The  point  that  one  who  stands  in  the  position  of  a  seller 
has  the  right  of  stoppage,  and  that  no  one  else  has  such  a 
right,  was  decided  in  two  cases  arising  out  of  the  same  bank- 
ruptcy. In  the  first,  Feise  v.  Wray  (a),  in  1802,  the  facts 
were,  that  Browne,  who  had  since  become  a  bankrupt,  gave 
an  order  to  Fritzing,  a  factor  of  Hamburgh,  to  procure  and 
ship  for  him  a  quantity  of  wax.  Fritzing  purchased  the  wax 
in  his  own  name,  and  on  his  own  credit,  from  persons  strangers 
to  Browne  ;  he  shipped  it  in  Browne's  name,  and  on  his  ac- 
count and  risk,  and  drew  bills  on  him  for  the  price  of  the 
wax  and  his  commissions  on  the  purchase.  The  defendant, 
who  was  the  agent  of  Fritzing,  stopped  the  goods  in  transitu 
on  Fitzing's  behalf,  and  the  plaintiff,  who  was  Browne's 
assignee,  brought  trover  against  him,  contending,  amongst 
other  points,  that  Fritzing  was  but  an  agent  of  Browne 
with  a  lien,  and  could  not  stop  the  goods ;  the  King's  Bench 
said  the  point  was  worth  consideration  if  it  had  arisen,  but  it 
did  not  arise.  Grove,  J.,  said,  "Fritzing  may  be  considered 
"  in  reality  the  vendor,  for  the  name  of  the  original  owners 
"  was  never  made  known  to  the  bankrupt ;  there  was  no 
"  privity  between  them,  but  the  goods  were  purchased  and 
"  the  bills  drawn  in  Fritzing's  own  name,  and  therefore,  he 
"  stands  in  the  situation  of  vendor  as  to  Browne." 

In  the  second  case,  Siffken  v.  Wray  {b),  in  1805,  the  same 
parties  had  a  law  suit  about  another  transaction.  In  this 
case,  it  appeared  that  Browne  had  ordered  some  corn  of 
Dubois  and  Co.,  and  desired  them  to  draw  for  the  price 
partly  on  his  correspondent  Fritzing.  Dubois  and  Co.  shipped 
the  corn,  and  drew  on  Fritzing,  who  accepted  the  drafts. 
Browne  became  a  bankrupt  much  indebted  to  Dubois  and 
Fritzing,  and  not  having  paid  the  price  of  the  corn.     The 


(a)  Feise  v.  Wray,  3  East,  93. 
(J)  Siffken  V.  Wray,  6  Bast,  371. 
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defendant,  who  was  Fritzing's  agent,  took  possession  of  the 
corn  by  authority  of  the  banki-upt,  but  without  any  authority 
from  Dubois  and  Co.,  in  trust  to  sell  and  apply  the  proceeds 
to  meet  the  bills  drawn  against  the  corn.  The  plaintiffs 
were  the  assignees  of  Browne.  Lord  EUenborough  said  : 
"The  defendant  had  no  right  from  Fritzing,  for  Fritzing 
"  himself  had  no  right  to  stop  the  goods  in  transitu.  Fritz- 
"  ing's  situation  in  this  transaction  was  very  different  from 
"  what  it  was  in  Fcise  v.  IVraij  (a) ;  there  he  was  liable  in 
"  the  fii-st  instance  for  the  price  of  the  goods,  and,  therefore, 
"  the  Court  considered  him  as  a  vendor  quoad  the  bankrupt 
"  here  to  whom  he  had  shipped  them." 

In  Xewson  v.  Thornton  (b),  in  1805,  where  pork  had  been 
consigned  on  the  joint  account  of  the  consignors  and  con- 
signees, and  a  bill  drawn  on  the  consignees  for  half  the  price, 
it  was  held  that  the  consignors  might  stop  the  goods  in  tran- 
situ on  the  insolvency  of  the  consignees. 

In  2Iorrison  v.  Grai/  (c),  in  1824,  a  merchant  in  Dundee 
having  shipped  goods  to  a  consignee  in  London,  on  hearing 
of  the  consignee's  insolvency,  indorsed  and  forwarded  the  bill 
of  lading  to  the  plaintiff,  his  agent  in  London,  for  the  sole 
pui-pose  of  enabling  him  to  stop  the  goods  in  transitu.  It 
was  held  that  the  plaintiff,  although  not  an  indorsee  for 
value,  had  a  special  property  in  the  goods  sufficient  to  enable 
him  to  maintain  trover.  In  Wood  v.  Jones  (d),  in  1825,  it 
was  held  that  an  agent  who  had  no  specific  authority  to  do  so, 
might  stop  the  goods  on  behalf  of  his  principal,  the  vendor. 

In  Tucker  v.  Humfreij  (e),  in  1828,  where  the  consignor 
was  nearly  in  the  situation  of  Fritzing,  in  the  case  of  Feise 
V.  Wraij  {a),  but  was  resident  in  this  country,  the  whole 
transaction  being  English,  the  Common  Pleas  assumed  his 
right  to  stop  the  goods  in  the  character  of  seller  as  indis- 
putable. 


(a)  Feise  v.  Wray,  3  East,  93. 

(6)  Newson  v.  Thornton,  6  East,  17. 

(c)  Morrison  v.  Gray,  2  Bing.  260. 

(d)  Wood  V.  Jones,  7  Dow.  &  Ey.  126. 

(e)  Tucker  v.  Humfrey,  4  Bing.  516. 
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It  seems  that  in  cases  where  a  factor  acting  for  a  foreign 
correspondent  purchases  goods  in  his  own  name,  and  on  his 
own  credit,  it  is  rather  too  qualified  a  phrase  to  say  merely 
that  he  stands  in  the  position  of  seller  quoad  the  consignee. 
If  he  is  hot  the  seller,  it  is  difficult  to  say  who  is,  as  there 
would  be  much  difficulty  in  establishing  any  privity  of  con- 
tract bet^^'een  the  foreign  correspondent  and  the  original 
sellers.  But  there  is  a  very  gradual  progression  from  this 
case  through  those  in  which  the  original  seller  has  a  right 
to  elect  between  the  liability  of  the  factor  and  the  consignee 
as  principals,  up  to  those  cases  in  which  the  factor,  if  liable 
at  all,  is  liable  merely  as  a  surety ;  and  there  may,  conse- 
quently, be  some  difficulty  at  times  in  detei'miDing  whether 
an  agent  can  be  said  "to  be  in  the  position  of  seller,"  so  as 
to  give  him  a  right  to  stop  the  goods  in  transitu,  on  his  own 
account  or  not. 

Although  the  right  of  stoppage  in  transitu  must  be  exercised 
by  one  who  stands  in  the  position  of  a  seller,  yet  •  it  is  not 
necessary  that  the  property  should  have  vested  in  him. 
His  interest  will  be  sufficient  if  he  has  contracted  to  have 
them  delivered  to  him.  Thus  in  Jenkyns  v.  Usborne  (a),  in 
1844,  Hunter  and  Coventry  of  London  had  given  an  order 
for  beans  to  Lloyd  of  Leghorn.  The  quantity  shipped  was 
in  excess  of  that  ordered,  and  Hunter  and  Coventry  declined 
to  accept  it,  but  accepted  a  bill  for  the  amount  ordered,  and 
the  plaintiff,  who  was  Lloyd's  London  agent,  agreed  to  take 
the  excess,  and  received  from  Hunter  and  Coventry  a  delivery 
order,  and  accepted  a  bill  for  the  price.  After  this,  but  before 
the  arrival  of  the  beans  in  London,  he  sold  the  excess  to 
Thomas,  and  sent  him  the  deliveiy  order.  Thomas  then 
pledged  the  delivery  order  with  the  defendant.  Thomas 
stopped  payment  Avithout  having  paid  the  plaintiff,  and  the 
plaintiff  thereupon  gave  instructions  to  the  captain  to  withhold 
delivery.  The  defendant  obtained  possession.  Tindal,  C.  J., 
delivering  the  judgment  of  the  Court  sustaining  the  verdict 
for  the  plaintiff,  said,  "  It  was  objected  that  it  is  only  the 

{a)  Jenkyns  v.  Vshorne,  13  L.  J.  C.  P.  196;  1  U.  &  G.  678. 
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*'  owner  of  the  goods  who  can  exercise  that  right  (stoppage 
*'  in  transitu)  ;  and  that,  in  this  case,  the  property  in  the 
"  goods  had  not  vested  in  the  plaintiff  at  the  time  of  the 
"  stoppage,  bnt  only  an  interest  in,  and  right  to  receive,  a 
"  certain  portion  of  the  cargo,  to  be  afterwards  ascertained 
"  and  appropriated  to  the  parties  intended ;  but  we  see  no 
"  sound  distinction,  Avith  reference  to  the  right  of  stoppage 
"  in  transitu,  between  the  sale  of  goods,  the  property  of  which 
"  is  in  the  vendor,  and  the  sale  of  an  interest  which  he  has 
"  in  a  contract  for  the  deliA'ery  of  goods  to  him  "  (a). 

And  although  an  agent  may  stop  goods  //(  transitu  on 
behalf  of  his  jDrincipal,  yet  if  he  be  not  the  agent  at  the  time 
of  the  stoppage  it  will  be  ineffectual.  In  Bird  v.  Brown  (6), 
in  1850,  the  defendants,  who  were  purchasers  of  certain  bills 
of  exchange  Avhich  had  been  drawn  on  consignees  in  Liver- 
pool in  respect  of  certain  shipments,  acting  in  the  seller's 
interest,  but  Avithout  his  authority,  stopped  the  goods  on 
hearing  of  the  consignee's  insolvency,  and  obtained  posses- 
sion. The  plaintiffs,  who  were  the  assignees  of  the  con- 
signees, demanded  the  goods,  and  subsequently  an  agent, 
duly  appoitited  by  the  seller,  ratified  the  act  of  the  defen- 
dants. But  it  was  held  that  the  transitus  Avas  at  an  end 
when  the  goods  had  reached  the  port  of  destination,  and  Avhen 
the  consignees,  having  demanded  the  goods  and  tendered  the 
amount  of  the  freight,  would  have  taken  them  into  their 
possession,  but  for  the  wrongful  delivery  of  them  to  other 
parties. 

In  Hutchings  v.  Nunes  (c),  in  the  Privy  Council  in  1863,  a 
case  someAvhat  similar  to  the  last,  the  goods  Avere  stopped  in 
transitu  by  a  person  Avho  had  previously  done  business  Avith 
the  consignors,  and  who  considered  himself  and  was  con- 
sidered by  them  to  be  their  agent,  but  he  had  no  express 
authority  at  the  time  of  the  stoppage  to  stop  the  goods. 
The  stoppage  was  held  good  by  Lord  KingsdoAvn  and 
L.  JJ.  Knight-Bruce  and  Turner. 

(a)  See  Factors  Act,  1889,  s.  9. 

(6)  Bird  v.  Brown,  19  L.  J.  Ex.  154  ;  4  Ex.  TS6. 

(c)  HutcUnga  v.  Nunes,  1  Moo.  P.  G.  0.  N.  S.  243. 
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It  has  not  yet  been  decided  whether  a  surety  for  an  insol- 
vent buyer  has  a  right  to  stop  in  transitu,  but  Mr.  Benjamin, 
in  his  work  on  Sale  (a),  says,  "  That  if  a  surety  for  an  insol- 
''  vent  buyer  should  pay  the  seller,  he  (may)  now  have  the 
"  right  of  stoppage  in  transitu,  if  not  in  his  own  name,  at 
*'  all  events  in  the  name  of  the  seller,  by  virtue  of  the 
*'  provisions  of  the  fifth  section  of  the  Mercantile  Law 
"Amendment  Act  (19  &  20  Yict.  c.  97)."  That  section  in 
effect  says  that  every  person  who,  being  surety  for  the  debt 
of  another,  shall  pay  such  debt,  shall  be  entitled  to  stand  in 
the  place  of  the  creditor,  and  to  use  all  the  remedies,  and  if 
need  be,  and  upon  a  proper  indemnity,  to  use  the  name  of  the 
creditor,  in  any  action  or  other  proceeding  at  law  or  in  equity, 
ia  order  to  obtain  from  the  principal  debtor,  or  any  co-surety, 
co-contractor,  or  co-debtor,  as  the  case  may  be,  indemnification 
for  the  advances  made  and  loss  sustained  by  the  person  who 
shall  have  so  paid  such  debt  (6). 

2^he  right  of  stoppage  in  transitu  can  he  exercised  only  whilst 
the  seller  is  ivholly  or  partially  unpaid. 

There  never  could  be  any  question  made,  that  if  the  seller 
was  ever  to  have  the  right  of  stoppage  in  transitu  at  all,  he 
must  have  it  when  he  was  wholly  unpaid ;  but  it  was  at  one 
time  a  question  whether  he  could  have  any  such  right  when 
partially  paid. 

In  Hodgson  v.  Loy  (c),  in  1797,  the  bankrupt  had  purchased 
of  Cooper  104  J  firkins  of  butter,  at  41s.  a  firkin.  He  paid 
him  30/.  on  account,  consented  to  consider  an  old  account 
of  20/.  due  to  him  from  Coeper  as  paid,  and  gave  Cooper  a 
bill  for  100/.,  in  all  paying  him  150/.  on  account.  Then 
after  his  bankruptcy  the  defendant  by  Cooper's  desire 
stopped  the  goods  in  the  hands  of  a  carrier.  Some  months 
afterwards,  Cooper  tendered  the  assignees  of  the  bankrupt 


(u)  Benjamin  on  Sale,  Book  V.,  Part  I.,  s.  1,  oth.  ed.,  p.  873. 
(J)  See  Imperial  Bank  v.  London  and  St.  Katherine  Duck  Co.,  46  L.  J.  Ch.  335  ; 
(1877),  5  Ch.  D.  195. 
(c)  UoJrjmi  V.  Loy,  7  T.  E.  4-10. 


Ch.  I.]  STOPPAGE   IN   TRANSITU.  855 

the  bill,  Avhich.  in  the  ineaatime  was  dishonoured,  and  the 
30/.  The  action  was  trover  by  the  assignees.  They  con- 
tended that  stoppage  in  transitu  was  a  rescission  of  the  contract, 
and  therefore  could  not  be  exercised  when  there  had  been 
a  part  payment,  at  least  without  an  offer  to  return  the  price 
actually  paid  ;  and  that  in  this  case  the  tender  came  too  late, 
and  did  not  include  the  debt  for  20/.  for  which  Cooper  had 
given  credit. 

The  Judges  at  first  doubted,  and  had  ordered  a  second 
argument  on  this  point,  but  before  the  argument  they  said  it 
was  unnecessary.  "  They  were  clearly  of  opinion  that  the 
"  circiunstance  of  the  vendee  having  partially  paid  for  the 
"goods,  does  not  defeat  the  vendor's  right  to  stop  them  in 
"  transitu,  the  vendee  having  become  a  bankrupt." 

This  point  is  now  set  at  rest  by  section  38  (1)  of  the  Sale 
of  Goods  Act,  which  provides  that  "  the  seller  of  goods  is 
"  deemed  to  be  an  '  unpaid '  seller  within  the  meaning  of  this 
"Act — when  the  whole  of  the  price  has  not  been  paid  or 
"  tendered." 

Neither  does  it  make  any  difference,  though  the  goods 
were  sold  on  credit,  which  had  not  expired  at  the  time  of  the 
stoppage,  so  that  the  price  was  not  then  due.  In  two  cases 
which  were  very  much  litigated,  Inglis  v.  Usherwood  (a),  in 
1801,  and  Boktlingh  v.  Inglis  (b),  in  1803,  the  litigation  arose 
out  of  a  transaction  in  which  a  cargo  of  goods  was  shipped  on 
board  a  vessel  chartered  by  the  bankrupt,  and  according  to 
the  terms  of  the  contract  "  the  goods  were  to  be  drawn  for  a 
"  month  after  shipment."  A  stoppage  in  transitu  made  before 
the  lapse  of  the  month  was  held  good ;  and  it  does  not  seem  to 
have  been  thought  worth  while  even  to  raise  the  point  that 
the  time  had  not  come  when  the  sellers  were  entitled  to 
demand  payment,  if  the  buyer  had  remained  solvent. 

But  when  the  seller  has  received  bills  of  exchange  or 
other  securities  for  the  whole  price,  the  case  may  seem  not  so 
clear.     He  is  not  quite  a  paid  seller,  for  the  bills  may  prove 


(a)  Inylis  V.  Usherwood,  1  East,  olo. 

(b)  Bohtlingk  v.  Iiigtis,  3  East,  381. . 

A.  A  2 
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worthless  ;  he  is  not  quite  an  unpaid  seller,  for  the  bills  may- 
prove  good.  It  seems,  hoAvever,  very  Avell  settled,  that  where 
the  seller  is  not  otherwise  paid  than  by  having  received  the 
insolvent  buyer's  acceptances,  he  may  stop  the  goods; 
though  he  may  have  negotiated  the  bills^  and  they  are  still 
outstanding  and  not  yet  at  maturity.  And  this  is  very 
reasonable,  for  it  is  quite  certain  that  the  insolvent  will 
dishonour  his  acceptances,  and  all  but  certain  that  the  holders 
will  fall  back  on  the  drawer  for  payment  («). 

The  effect  of  taking  a  bill  or  note  from  the  debtor  depends 
on  the  intention  of  the  parties.  Prima  facie,  it  merely 
amounts  to  an  agreement  to  give  the  debtor  credit  for  the 
time  it  has  to  run,  and  the  effect  is  to  suspend  both  the 
seller's  lien  and  his  right  to  sue  for  the  price  of  the  goods 
until  the  bill  has  arrived  at  maturity  and  been  dishonoured, 
or  the  buyei-  has  become  insolvent ;  but  it  may  have  been 
the  intention  of  the  parties  that  the  giving  of  the  bill  should 
be  an  absolute  payment,  in  which  case  the  seller  runs  the 
risk  of  its  being  paid,  and  he  is  in  the  same  position  as  if 
he  had  been  paid  in  cash.  The  buyer  can  no  longer  be  sued 
for  the  price  of  the  goods,  although  he  remains  liable  on  the 
hi\\{h). 

In  the  case  of  Feise  v.  Wray  (c),  in  1802,  already  cited, 
Fritzing,  the  seller,  had  drawn  bills  on  Browne,  the  buyer, 
for  the  full  price.  Browne  accepted  the  bills,  and  Fritzing 
negotiated  them.  Browne  failed,  and  the  goods  were 
stopped   on    the   11th   of    September.      The   bills   did  not 

(a)  Sse  Sale  of  Goods  Act,  s.  38  (1)  (b). 

(6)  Oiuenson  v.  Morse,  7  T.  E.  66.  On  the  question  of  what  amounts  to  pay- 
ment, see  Bolton  v.  Richard,  in  1795,  6  T.  E.  139  ;  Read  v.  Hutchinson,  in  1813, 
3  Camp.  352  ;  Smicyard  v.  Bowes,  in  1816,  5  M.  &  S.  62  ;  Van  Wart  v.  Woolleij, 
in  1824,  3  B.  &  0.  439;  Hawse  v.  Crowe,  in  1826,  1  Ey.  &  M.  414;  Robinson 
V.  Read,  in  1829,  9  B.  &  C.  449;  Robson  v.  Oliver,  in  1847,  10  Q.  B.  704;  16 
L.  J.  Q.  B.  437.  And  where  the  seller  elects  to  take  some  form  of  pajTuent 
other  than  cash,  Everett  v.  Collins,  in  1810,  2  Camp.  515 ;  Broivn  v.  Keiuley, 
in  1801,  2  B.  &  P.  518;  Smith  v.  Ftrrand,  in  1827,  7  B.  &  0.  19;  Marshy. 
Redder,  in  1815,  4  Camp.  257  ;  Camidije  v.  Allenhy,  in  1827,  6  B,  &  C.  381 ;  Alder- 
son  V.  Langdcde,  in  1832,  3  B.  &  Ad.  660;  Atkinson  y.  Hawdon,  in  1835,  2  Ad.  &EL 
628;  Sihree  and  Tripp,  15  M.  &  W.  23;  Ooddard  v.  O'Brien,  9  Q.  B.  D.  37; 
Bidder  v.  Bridges,  in  1887,  57  L.  J.  Ch.  300 ;  37  Ch.  D.  406, 

(c)  Feise  v.  Wray,  3  East,  93. 
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arrive  at  maturity  until  the  7tli  of  October,  when  they  were 
dishonoured ;  but  Fritzing  himself  had  by  that  time  become 
insolvent,  and  the  bills  were  not  taken  up  ;  yet  the  stoppage 
was  held  good,  the  King's  Bench  saying  that  the  right  of  the 
holder  of  the  bills  to  prove  against  the  estate  of  Browne  could 
not  have  more  effect  than  part  payment. 

In  Fattenv.  Thompson  (a),  in  1816,  the  plaintiffs  had  drawn 
on  the  buyer  for  the  price,  and  held  his  acceptances,  which 
were  not  due  at  the  time  they  stopped  the  goods,  yet  the 
stoppage  was  held  good. 

In  the  case  of  Wood  v.  Jones  (b),  in  1825,  Brightman,  of 
JSTew^castle,  had  consigned  to  the  plaintiffs,  Quebec  merchants, 
goods  to  be  sold  for  his  account.  The  plaintiffs  then  shipped 
to  Brightman  three  cargoes  of  timber,  but  not  specifically  in 
return  for  Brightman's  consignment.  The  plaintiffs  drew  on 
Brightman  to  cover  the  third  cargo.  Two  of  the  cargoes 
arrived :  Brightman  dishonoured  the  bill,  and  the  plaintiffs' 
agent,  believing  that  Brightman's  consignment  would  not 
cover  the  value  of  the  timber,  stopped  the  third  cargo  on 
board  the  defendant's  ship.  It  was  argued  for  the  defendant 
that  a  stoppage  in  transitu  cannot  be  made  on  a  mere  appre- 
hension that  the  goods  in  the  hands  of  the  consignor  might 
not  ultimately  be  sufficient  to  cover  the  consignment,  and 
that  to  justify  a  stoppage  in  transitu,  the  agent  must  be  in  a 
position  to  show  that  upon  a  balance  of  the  accounts  at  the 
time  the  stoppage  is  made  his  principals  had  a  specific  liqui- 
dated demand  against  the  consignee.  The  Court  held  the 
stoppage  to  be  good,  Abbott,  C.  J.,  saying,  "that  if  the  cargo 
"  in  question  had  been  intended  as  a  return  for  the  goods 
"  consigned  by  Brightman  there  would  have  been  a  great 
"  deal  of  Aveight  in  the  argument." 

In  Edwards  v.  Brewer  (c),  in  1837,  the  Exchequer  would 
not  listen  to  an  attempt  to  argue  that  the  seller  who  held 
the  buyer's  acceptance  not  yet  at  maturity,  could  not  stop  the 
goods  without  tendering  the  acceptance. 

(o)  Patten  v.  Thompson,  5  M.  &  S.  350. 
(i)  JFood  V.  Jones,  7  Dow.  &  E.  126. 
(c)  Edwards  v.  Brewer,  2  M.  &  W.  375. 
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Against  these  cases  is  to  be  set  the  Nisi  Prius  decision  of 
Lord  EUenborough  in  Davis  v.  Beynolds  (a),  in  1816,  which 
certainly  seems  inconsistent  with  them.  There  Peacock  and 
Company,  the  sellers,  held  the  buyer's  acceptance  for  the 
goods ;  the  buj'er  sold  the  goods  to  Davis,  the  plaintiff, 
whilst  yet  at  sea,  and  endorsed  to  him  the  bill  of  lading ;  but 
it  was  not  stamped,  and  therefore  could  not  be  proved ;  then 
Peacock  and  Company  stopped  the  goods,  and  got  them  from 
the  defendant,  a  wharfinger,  under  an  indemnity.  The 
plaintiffs  recovered  in  trover,  and  Lord  EUenborough  is 
reported  to  have  said,  that  "  till  the  time  of  credit  had 
"  expired,  and  the  bill  was  either  paid  or  dishonoured, 
"  Peacock  was  in  the  situation  of  a  paid  vendor."  The  only 
possible  distinction  between  this  case  and  those  previously 
cited,  is  that  there  had  been  an  assignment  for  value  in  this 
case,  but  Tinaccompanied  by  taking  possession  or  by  proof  of 
the  indorsement  of  the  bill  of  lading.  In  Dixon  v.  Yates  (b), 
a  countermand  of  authority  to  receive  the  goods  under  cir- 
cumstances precisely  similar,  but  made  after  the  bill  accepted 
by  the  intermediate  purchaser  was  at  maturity  and  dis- 
honoured, was  held  good.  The  case  is  an  authority,  that 
the  taking  of  the  insolvent's  acceptances  by  the  seller  has 
no  effect  on  the  seller's  right  as  against  a  sub-buyer  (who  has 
not  taken  an  indorsement  of  a  bill  of  lading),  after  the 
acceptances  are  dishonoured.  And  Fcise  v.  Wray  (c)  is  an 
authority  that  the  taking  of  the  buyer's  acceptances  does 
not  suspend  the  seller's  right  to  stop  the  goods,  as  against  the 
original  buyer.  Davis  v.  Beynolds  (d)  is  a  decision  that  it 
does  suspend  them  as  against  a  sub-buyer.  The  reason  of 
this  distinction  is  not  obvious  :  the  probability  is,  that  Lord 
EUenborough,  though  as  a  Judge  he  could  not  read  the  bill 
of  lading  for  want  of  a  stamp,  was  not  able  to  prevent  his 
judgment  being  warped  by  the  natural  feelings  of  repugnance 
to  the  effect  on  evidence  of  the  stamp  laws  (certainly  for  long 

(a)  Davis  v.  Reynolds,  4  Camp.  267. 

(6)  Dixon,  y.  Tates,  5  B.  &  Ad.  iiVi,pnst,  p.  370. 

(c)  Feise  v.  Wray,  3  East,  93,  aide,  p.  350. 

[d)  Davis  v.  Beynolds,  1  Stark.  115. 
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the  most  clumsy  and  unjust  provisions  in  English  law) ;  and 
that  he  was  astute  to  defeat  the  stamp  laws,  an  error  not 
without  precedent  amongst  Judges.  The  case,  however,  has 
never  been  expressly  overruled. 

When  the  seller  has  received  payment  from  the  holder  of 
the  bill,  and  is  not  liable  to  take  it  up,  he  is  paid  in  every 
sense  of  the  word.  Thus  in  Bnnncij  v.  Poijnt-  {a),  in  1834, 
where  the  agent  of  the  seller  took  in  payment  a  promissory 
note,  payable  to  his  (the  agent's)  own  order,  negotiated  it  and 
embezzled  the  money,  and  the  note  was  afterwards  dis- 
honoured, the  King's  Bench  held  that  the  seller  was  paid, 
His  agent  had  received  the  money,  and  the  fact  that  he 
had  misapplied  it  was  wholly  immaterial  as  between  tho 
parties  to  the  action,  and  as  the  seller  could  not  be  made 
to  refimd,  he  must  be  considered  as  paid.  The  fact  that 
he  had  really  received  no  benefit  from  the  note,  gave  his 
claim  a  colour  of  justice,  biit  on  examination  it  was  quite 
immaterial. 

In  Verhic  v.  Jewell  (b),  in  1810,  there  was  a  running 
account  between  two  parties,  in  which  were  included  bills  of 
exchange  not  yet  at  maturity  ;  and  tho  party  who  on  the 
balance  of  the  account  was  the  debtor,  consigned  goods  on 
account  of  and  to  meet  this  balance.  Before  the  goods 
arrived  the  consignee  became  bankrupt,  and  if  the  bills  for 
which  he  had  credit  were  struck  out  of  the  account,  the 
balance  would  be  the  other  way.  The  consignor  stopped  the 
goods,  and  the  action  was  trover  by  the  plaintiif,  who  reprc' 
sented  the  consignee,  against  the  defendant,  who  represented 
the  consignor.  Lord  Ellenborough  ruled,  that  "the  con- 
"  signor  being  at  the  time  of  the  consignment  indebted  on 
"  the  balance  of  accounts,  divested  him  of  all  control  over  the 
"  barley  from  the  moment  of  shipment.  The  non-payment 
"  of  the  bills  of  exchange  cannot  be  considered."  And  this 
ruling  was  approved  of  by  the  King's  Bench. 


(a)  Bunney  v.  Poyntz,  4  B.  &  Ad.  568  ;  and  see  Benjamin  on  Sale,  oth  ed.,  p.  830, 
where  this  case  is  discussed  and  commented  on. 
(6)   Vertue  v.  Jewell,  4,  Camp.  3L 
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Perhaps,  however,  this  was  rather  a  case  of  pledge  than 
sale,  as  it  seems  difficult  to  suppose  that  the  parties  did  not 
from  the  first  intend  the  surplus,  if  any,  to  be  accounted  for. 
If  so,  the  consignees  had  elearty  a  special  property  in  the 
consignment,  and  the  insolvency  and  probable  dishonour  of 
the  bills  could  not  divest  that  special  property,  though  it 
probably  would  very  materially  affect  its  ultimate  value.  In 
Patten  v.  Thompson  (fl).  Lord  liUenborough  in  delivering 
judgment  said,  "  I  have  looked  into  the  case  of  Vertue  v. 
"  Jewell  (b),  and  find  that  there  the  bill  of  lading  was  indorsed 
"  and  sent  by  the  consignor,  on  account  of  a  balance  due  from 
"  him,  including  several  acceptances  then  running,  so  that  it 
"  was  in  the  nature  of  a  pledge  to  cover  those  acceptances." 
The  case,  therefore,  is  perhaps  rather  an  authority  for  the 
first  proposition,  "  that  the  right  of  stoppage  in  transitu  is 
"peculiar  to  a  seller."  It  is  siiggested  in  Mr.  Benjamin's  work 
on  Sale  (c),  that  the  explanation  of  the  case  by  Lords 
EUenborough  and  Elackburn  is  the  true  one,  and  that  what 
the  Court  in  Banc  probably  meant  was  that  on  the  con- 
signment of  the  goods  a  special  property  vested  in  the 
consignees  as  pledgees. 

There  is  no  reported  case  in  which  the  seller  had  taken, 
on  account  of  the  consignment,  the  acceptance  of  a  third 
person  (d) ;  but  it  would  seem  on  principle  in  such  cases, 
that  until  the  bill  is  dishonoured  he  must  be  considered  as 
paid,  as  the  insolvency  of  the  buyer  does  not  involve  in  it 
any  necessity  of  the  badness  of  the  bill ;  but  when  the  bill 
is  dishonoured,  then  as  the  seller  might  sue  the  buyer  for  the 
price  if  he  remained  solvent,  it  would  seem  that  he  must  be 
considered  as  an  unpaid  seller  for  all  purposes. 


(a)  Patten  v.  'Thompson,  5  M.  &  S.  350. 

(i)   Vertue  v.  Jewell,  4  Camp.  31. 

(c)  Benjamin  on  Sale,  5th  ed.,  p.  878. 

{il)  But  see  Bead  v.  Hutchinson,  in  1813,  3  Camp.  352  ;  Swinyard  v.  Howes,  in 
181 6,  5  M.  &  S.  62  ;  Eohinson  v.  Bead,  in  1829,  9  B.  &  0.  449  ;  Eohson  v.  Oliver,  in 
1847, 16  L.  J.  Q.  B.  437  ;  10  Q.  B.  704 ;  Belshaw  v.  Bush,  in  1851,  22  L.  J.  c'p 
2^  ;   11  C.  B.  191. 
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Tlw  right  of  stoppage  in  transitu  must  bo  exorcised  tohile  tlie 
goods  are  in  transitu,  that  is,  after  tlieij  have  left  the  actual 
or  eonstr  net  ire  possession  of  the  seller,  and  before  they  have 
come  to  the  actual  or  constructive  possession  of  the  buyer,  or 
those  who  stand  in  his  place. 

Before  the  seller  has  parted  with  the  actual  or  constructive 
possession  of  the  goods  the  transitus  has  not  commenced,  and 
no  stoppage  is  required  to  give  the  unpaid  seller  his  rights  : 
he  retains  them  in  respect  of  the  possession  with  which  he 
has  not  parted.  And  after  the  buyer,  or  those  who  stand  in 
his  place,  has  acquired  the  possession  of  the  goods,  the 
stoppage  comes  too  late  to  give  the  seller  any  of  his  rights, 
for  the  possession  has  rendered  the  buj'^er's  rights  of  property 
and  possession  indefeasible  and  absolute.  It  is  only  whilst 
the  goods  are  in  an  intermediate  state— out  of  the  possession 
of  the  seller,  and  not  yet  in  that  of  the  buyer — that  the  right 
can  be  exercised. 

And  here  it  may  be  as  well  to  state  a  little  more  accurately 
what  is  meant  by  the  word  "  possession  "  in  this  place,  for  it 
is  used  in  a  narrower  and  more  restricted  sense  than  in  the 
general  technical  legal  import  of  the  word,  and  yet  in  a  more 
extended  sense  than  its  popular  meaning.  For  in  general,  in 
teclmica]  language,  one  is  said  to  be  possessed  of  goods  when 
he  has  the  property,  and  an  immediate  right  to  have  the 
goods  dealt  with  as  he  will ;  yet,  a  buyer  on  credit  of  a 
specific  chattel,  who  has  the  property,  and  whilst  solvent,  the 
right  to  deal  with  the  goods  as  he  will  though  they  remain  iu 
the  seller's  hands,  and  who,  therefore,  in  general  legal  lan- 
guage, may  be  called  possessed  of  them,  has  never  had  such 
possession  as  will  determine  the  seller's  rights  in  case  the 
buyer  becomes  insolvent.  And  yet,  circumstances  far  short 
of  an  actual  delivery  into  the  hands  of  the  buyer  amount  to 
such  a  constructive  possession  as  is  sufficient  to  render  the 
buyer's  property  indefeasible. 

Before  the  sale  is  complete   the   property  in  the  goods 
i-emains  in  the  seller,  and  the  actual  custody  of  the  goods  is 


362  STOPPAGE   m  TRANSITU.  [Pt.  III. 

either  in  the  seller  himself,  or  in  someone  who  holds  them 
as  his  bailee ;  and  though  by  the  completion  of  the  sale,  the 
property  in  the  goods  is  at  once  transferred  to  the  buyer,  so 
as  to  give  him  the  rights  and  liabilities  attending  the  pro- 
prietor; and  though  the  right  of  possession  may  also  be 
transferred,  so  as  to  give  the  buyer  the  rights  and  remedies 
belonging  to  the  possessor  of  the  goods,  yet,  the  privity  of 
contract  with  the  seller's  bailee  is  not  transferred  with  the 
property  and  right  of  possession.  The  person  who  has  the 
actual  custody  of  the  goods  may  be  liable  as  a  urong-doer,  if 
he  in  any  way  interferes  with  the  buyer's  right  of  possession, 
but  he  has  no  contract  with  the  buyer  ;  he  continues  to  hold 
the  goods  under  his  old  contract  with  the  seller  until  some- 
thing is  done  to  alter  the  capacity  in  which  he  holds  them. 
Till  then,  they  are  in  cases  of  this  nature  said  to  remain  in 
the  possession  of  the  seller  and  even  if  the  buyer  before  his 
insolvency  had  the  immediate  right  of  possession,  the  unpaid 
seller's  right  remains  unaltered. 

But  when  either  the  actual  custody  of  the  goods  has  been 
shifted  into  the  hands  of  one  who  from  the  first  held  them  as 
the  bailee  of  the  buyer,  or  the  person  holding  them  has 
changed  the  character  in  which  he  holds  them  so  as  to  become 
the  bailee  of  the  buyer,  the  goods  are  said  to  be  in  the 
possession  of  the  buyer.  In  the  first  case  they  are  often 
said  to  be  in  his  actual  possession,  in  the  second  in  his  con- 
structive possession.  Neither  phrase  is  quite  accurate,  and 
there  is  no  legal  distinction  between  the  two  :  in  both  cases 
alike  the  seller's  rights  are  gone.  And  the  same  law  is  true, 
when  the  party  ^Yh.o  thus  takes  possession  is  one  who  has 
acquired  the  buyer's  rights,  either  by  bargain  or  operation  of 
law. 

It  is  whilst  the  goods  are  in  an  intermediate  state,  and  in 
the  custody  of  one  who  holds  them,  neither  by  virtue  of  a 
contract  to  keep  them  made  with  the  seller,  nor  by  a  similar 
contract  with  the  buyer,  but  as  an  agent  undertaking  to 
forward  them  from  one  to  the  other,  that  the  goods  are  in 
transitu. 

The  important  question,  therefore,,  in  every  ease  is,  in  what 
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capacity  are  the  goods  held  by  him  who  has  the  actual  cus- 
tody ?  In  many  cases  this  is  quite  clear,  but  in  others  it  is 
an  exceedingly  difficult  question  to  answer,  more  especially 
where  the  goods  remain  in  the  same  custody,  and  the  question 
is,  whether  the  character  of  the  holder  has  been  changed,  and 
at  what  time  it  was  changed.  It  becomes  then  a  question 
depending  upon  what  was  done,  and  what  was  the  intention 
with  which  it  was  done  ;  and  as  the  acts  are  often  imperfectly 
proved,  and  in  themselves  equivocal,  and  the  intention  often 
not  clearly  known  to  the  parties  themselves,  it  is  not  surpris- 
ing that  there  should  be  much  litigation  upon  the  point ;  the 
general  principles,  however,  seem  to  be  those  above  stated. 

Before  collecting  the  cases  on  the  commencement  and 
determination  of  the  transitus  (a),  it  will  be  as  well  to  collect 
those  cases  which  decide  when  the  seller's  possession  ends, 
and  the  buyer's  possession  begins,  when  there  is  no  transihts. 
The  principles  are  precisely  the  same :  indeed,  so  much  so, 
that  cases  of  this  class  are  frequently,  though  inaccurately, 
called  cases  of  stoppage  in  transitu. 

Formerly  where  the  goods  were  in  the  hands  of  the  seller 
himself  or  his  immediate  servants,  he  held  them  as  seller  and 
retained  his  rights,  unless  it  could  be  shown  that  he  had 
agreed  to  hold  them  in  a  new  character.  Where  this  could 
be  shown,  he  lost  his  rights,  though  he  might  never  have 
parted  with  the  actual  possession  ;  but  section  41  (2)  of  the  Sale 
of  Goods  Act  now  provides  that  "  the  seller  may  exercise  his 
"  right  of  lien  notwithstanding  that  he  is  in  possession  of  the 
"  goods  as  agent  or  bailee  for  the  buyer."  Where  the  buyer 
has  transferred  his  rights  to  a  third  party,  it  is  very 
likely  that  the  original  seller  should  agree  with  him  to  con- 
tinue to  hold  the  goods  as  his  warehouseman,  without 
retaining  any  interest  in  the  goods,  which  have  by  the  sub- 
sale,  become  the  property  of  one  who  is  not  the  seller's 
debtor ;  and  this  is  particularly  likely,  when  the  credit  given 
by  the  seller  to  the  first  buyer  is  longer  than  that  given  to 


(a)  Post,  p.  378. 
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the  sub-buyer  by  the  'first  buyer.  Accordingly,  when  there 
is  a  sub-buyer,  an  agreement  on  the  part  of  the  seller  to 
consider  himself  the  sub-buyer's  bailee,  may  be  proved  by 
comparatively  slight  evidence. 

In  Stoveld  v.  Hughes  {a),  in  1811,  the  facts  were,  that 
Hughes  had  sold  Dixon  and  Co.  a  lot  of  timber  lying  on  his 
wharf.  They  marked  the  timber  in  his  presence  with  their 
mark,  and  accepted  a  bill  at  three  months  for  the  price. 
Whilst  the  bill  was  still  running,  Dixon  sold  the  timber  to 
Stoveld,  whose  agent  told  Hughes  of  it.  Hughes  said,  "  Very 
"  well,"  showed  the  agent  the  timber,  and  assisted  to  change 
the  marks  on  it.  Stoveld  paid  Dixon ;  then  Dixon  failed 
before  the  bill  became  due,  and  Hughes  claimed  to  retain 
the  goods  against  Stoveld,  until  he  was  paid  the  price  due 
from  the  first  buyer ;  but  the  King's  Bench  held,  that  he 
could  not  retain  them.  Lord  EUenborough  said  :  "  When 
"  the  sale  by  Dixon  to  the  plaintiff  was  made  known  to  the 
"  defendant  Hughes,  he  assented  to  it  by  saying,  '  Very 
"  '  well,'  and  to  the  marking  of  the  timber  by  the  plaintiff's 
"  agent,  which  took  place  at  the  same  time.  If  that  be  not 
"  an  executed  delivery,  I  know  not  what  is.  .  .  .  If, 
"  indeed,  the  marking  of  the  timber  by  the  plaintiff's  agent 
"  had  not  been  done  with  the  knowhidge  and  consent  of  the 
"  defendants,  the  vendors,  it  may  be  admitted,  for  this  pur- 
"  pose,  that  they  would  not  have  been  bound  further  than 
"  they  were  already,  by  what  had  taken  place  as  between 
"  them  and  the  original  vendees." 

Section  47  of  the  Act  provides  that,  "  Subject  to  the 
"  provisions  of  the  Act  (h),  the  unpaid  seller's  right  of  lien  or 
"  stoppage  in  transitu  is  not  affected  by  any  sale  or  disposition 
"  of  the  goods  which  the  buyer  may  have  made  unless  the 
"  seller  has  assented  thei-eto."  To  this  section  there  is  attached 
a  proviso  which  develops  section  10  of  the  Factors  Act,  1889, 
and  protects  against  the  unpaid  seller's  right  of  lien  or  stop- 
page in  transitu,  a  person  who  in  good  faith  and  for  valuable 

(a)  stoveld  v.  Hughes,  14  East,  308. 

(6)  See  s.  25  and  of.  Cahn  v.  Fockett'a  Bristol  Channel  Co.,  in  1899,  1  Q,  B. 
at  p.  664. 
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consideration  has  taken  from  the  buyer  or  owner  of  the  goods 
a  document  of  title  to  the  goods,  such  document  of  title  having 
been  lawfully  transferred  to  the  buyer  or  owner. 

Between  the  original  seller  and  the  first  buyer  an  agreement 
to  hold  as  the  buyer's  bailee  is  not  probable,  for  there  seems 
little  to  induce  the  seller  to  consent  to  abandon  his  lien.  If 
the  seller  consents  to  acts  of  partial  ownership,  on  the  part  of 
the  sub-buyer,  with  whom  he  has  no  contract,  it  affords  a 
fair  presumption  of  an  agreement  with  him  to  hold  the  goods 
as  a  bailee.  If  he  consents  to  similar  acts  by  the  buyer  with 
whom  he  already  has  a  contract,  the  fair  presumption  is,  that 
the  acts  are  assented  to  in  consequence  of  the  original  con- 
tract, which  remains  unchanged.  Eut  in  either  case  the 
seller's  rights  cease  when  he  has  agreed  to  change  the 
character  of  his  possession,  and  not  before. 

In  Oivenson  v.  3/orse{a),  in  1796,  the  plaintiff  went  into 
the  defendant's  shop  and  agreed  to  purchase  some  articles  of 
silver  plate,  and  paid  for  them  in  bank-notes.  The  defendant, 
in  order  to  have  the  plaintiff's  arms  engraved  on  the  goods, 
employed  an  engraver  and  paid  him,  instructing  him  to 
return  the  goods  when  done  to  him,  the  defendant.  The 
bank  failed  before  the  notes  were  presented,  and  it  was  held 
that  there  had  been  no  delivery  to  the  plaintiff. 

And  in  Boulter  v.  Arnott(h),  in  1823,  -where  the  defendant 
purchased  some  cigars  in  the  plaintiff's  shop  and  had  thcin 
packed  in  his,  the  defendant's,  own  boxes ;  the  transaction 
was  for  ready  money,  and  the  cigars  not  having  been  paid 
for,  it  was  held  that  there  had  been  no  delivery. 

Several  of  the  cases  decided  upon  the  Statute  of  Frauds 
turned  upon  this  distinction,  and  as  they  have  already  been 
cited  in  the  earlier  part  of  this  work,  it  is  unnecessary  to  cite 
them  here,  at  length. 

In  Hurry  v.  Mangles  {c),  at  Nisi  Prius,  in  1811,  before 
Lord  EUenborough,  the  facts  were,  that  the  defendant 
Mangles  had  sold  a  quantity  of  oil  to  Smith,  who  accepted  a 

(a)  Owenson  v.  Morse,  7  T.  E.  64. 

(J)  Boulter  v.  Arnott,  1  Or.  &  Mee.  333. 

(c)  Hurry  v.  Mangles,  1  Camp.  452. 


366  STOPPACJE   IN   TRANSITU.  [Pt.  ni. 

bill  at  six  months  for  the  price.  Mangles  received  ware- 
house rent  from  Smith.  Before  the  bill  arrived  at  maturity, 
Smith  became  bankrupt,  and  then  the  plaintiff  Hurry,  who 
in  the  interim  had  bought  the  oil  from  Smith,  and  paid  him 
for  it,  applied  for  it  and  was  refused.  This  seems  to  have 
been  the  first  notice  that  Mangles  had  of  the  sub-sale,  and 
as  there  could,  therefore,  be  no  attornment  to  Hurry,  or 
estoppel,  it  seems  that  Hurry  stood  precisely  in  the  position 
in  which  Smith's  assignees  would  have  done  (see  Dixon  v. 
Yates  (a) ),  and  that  the  sub-sale  was  immaterial.  The  action 
was  in  trover.  Lord  EUenborough  said  :  "  The  acceptance  of 
"  warehouse  rent  was  a  complete  transfer  of  the  goods  to  the 
"  purchaser.  If  I  pay  for  a  part  of  a  warehouse,  so  much  of 
"  it  is  mine.  This  is  an  executed  delivery  by  the  seller  to 
"the  buyer  ...  It  would  be •  overturning  all  j)rinciples, 
"  to  allow  a  man  to  say,  after  accepting  warehouse  rent,  the 
"  goods  are  still  in  my  possession,  and  I  will  detain  them  till 
"  I  am  paid.  The  transitus  was  at  an  end.  The  goods  were 
"  transferred  to  the  person  who  paid  the  rent,  as  much  as  if 
"  they  had  been  removed  to  his  own  warehouse,  and  then 
"  deposited  under  lock  and  key." 

In  Anderson  v.  Scott  (b),  and  Hodgson  v.  Le  Bret  {c),  Lord 
EUenborough  acted  on  the  same  principle.  In  Elmore  v. 
Stone  (d)  and  Carter  v.  ToiuSsaint  (c),  the  Common  Pleas  and 
King's  Bench  came  to  opposite  conclusions  as  to  the  inference 
to  be  drawn  from  nearly  the  same  facts.  In  those  cases  the 
question  was,  whether  there  was  an  actual  receipt  under  the 
Statute  of  Frauds. 

In  Miles  v.  Gorton  (f),  in  1834,  Gorton  had  sold  hops  lying 
in  Gorton's  warehouse,  to  Eaux,  and  rendered  him  an  invoice, 
stating  the  goods  to  be  "  at  rent."  Eaux  subsold  part  of 
the  hops,  which  were  delivered  to  the  sub-buyers,  and  then 
became  bankrupt,  not   having   paid   any  part  of  the  price. 

(a)  Dixon  v.  Yates,  5  B.  &  A.  346,  post,  p.  370. 
(V)  Andei'son  v.  Scott,  1  Camp.  235,  n. 

(c)  Hodyson  v.  Le  Bret,  1  Camp.  233. 

(d)  Elmore  v.  Stone,  1  Taunt.  458,  ante,  p.  29. 

(e)  Carter  v.  Touiasaint,  5  B.  &  A.  855,  ante,  p.  31. 
(/)  Miles  Y.  Gorton,  2  C.  &  M.  504. 
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His  assignees  brought  trover  against  Gorton,  for  not  giving 
lip  the  portion  of  the  goods  which  remained  in  his  hands. 
They  relied  on  Hurry  v.  Mangles  (a),  as  showing  there  was 
an  executed  delivery.  The  Court  of  Exchequer  decided  in 
favour  of  the  defendant.  Bay  ley,  B.,  said  :  "I  am  of  opinion 
"  that  the  charge  of  warehouse  rent  makes  no  difference,  and 
"  I  should  have  thought  so  if  the  warehouse  rent  had  been 
"  actually  paid.  In  Hurnj  v.  Mangles  («)  the  circumstances 
"  were  widely  different ;  there  the  rights  of  a  third  party 
"  had  intervened.  He  had  bought  and  paid  for  the  goods, 
"  and  then  imkl  warehouse  rent  to  the  vendors  ;  under  these 
"  circu.mstances,  it  was  rightly  held,  that  there  was  a  delivery 
"  to  the  sub-vendee  on  the  part  of  the  vendors,  who  after  such 
"  receipt  of  rent  from  the  sub-vendee,  must  clearly  be  considered 
"  as  holding  the  goods  as  his  agents.  Here,  in  point  of  fact, 
"  the  warehouse  rent  was  not  actually  paid,  but  only 
"  charged,  and  such  charge  amounted  to  a  notification  by  the 
"  seller  to  the  purchaser  that  he  was  not  to  have  the  goods, 
"  not  only  until  the  payment  of  the  price,  but  of  the  rent. 
"  In  this  case,  therefore,  the  vendor  had  originally  a  right  to 
"  hold  both  for  the  price  and  the  rent ;  and  I  think  that  the 
"  effect  is  uot  to  make,  as  has  been  argued,  the  warehouse  of 
"  the  vendor  the  warehouse  of  the  vendee,  but  to  make  it  a 
"  part  of  the  contract  between  the  parties  that  the  goods  are 
"  not  to  be  delivered  until  not  only  the  price  but  the  rent  is 
"  paid." 

It  is  to  be  observed,  that  Bayley,  B.,  was  under  a  mistake 
as  to  the  facts  in  Hurrg  v.  Mangles  (a)  (at  least,  those  parts 
of  his  judgment  marked  in  italics  are  contradicted  by  the 
report  of  that  case  in  1  Camp.  452),  but  the  distinction 
between  what  he  supposes  to  be  Hurry  v.  Mangles  (a),  and 
Miles  V.  Gorton  (h),  is  strong  and  clear,  if  the  receipt  of  ware- 
house rent  is  material  only  as  evidence  of  the  seller's  assent  to 
change  the  capacity  in  which  he  holds  possession  of  the  goods. 

In  Tptimley  v.  Crump  (c),  in  1836,  Crump,  the  seller  of 


(a)  Hurry  v.  Mangles,  1  Oamp.  452. 

(b)  Miles  V.  Gorton,  2  0.  &  M.  oC4. 

(c)  Townley  v.  Crump,  1  A.  &  E.  58. 
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wine,  wIlo  was  also  a  warehouseman,  gave  the  buyer 
Wright  a  note  in  these  terms :— "  Mr.  B.  Wright.  We 
"  hold  to  your  order  39  pipes  and  1  hhd.  red  wine,  marked 
"  J.  C,  J.  M.,  No.  41,  a.  67.-69  a.  80  pipes.  No.  105  hhd. 
"  sent  free  to  29th  November  next.     J.  Crump  and  Co." 

The  wine  remained  in  Crump's  warehouse.  Wright 
accepted  a  bill  for  the  price,  and  then  became  bankrupt. 
His  assignees  brought  an  action  of  trover  against  Crump,  for 
the  wine  specified  in  the  note.  Lord  Abinger,  at  Nisi  Prius, 
seems  to  have  thought  the  note  was  like  a  delivery  order  or 
a  bill  of  lading,  giving  the  buyer  authority  to  get  the 
possession,  but  not  equivalent  to  giving  it  to  him;  he 
reserved  the  point,  and  directed  a  nonsuit,  and  the  Queen's 
Bench  refused  to  grant  the  plaintiffs  a  rule  nisi. 

The  Court  observed,  that  "no  case  had  been  cited  where 
''  the  question  arose  between  the  original  vendor  and  vendee," 
so  they  seem  to  have  acted  on  the  same  principle  as  in  the 
case  of  Miles  v.  Gorton  (a). 

In  Grice  v.  Richardson  {h),  in  the  Privy  Council  in  1877, 
the  appellants  were  both  sellers  and  warehousemen.  The 
respondents  were  the  trustees  of  Webster  and  Co.,  the 
insolvent  buyers.  The  appellants  sold  tea  lying  in  their 
warehouse  to  Webster  and  Co.,  and  gave  them  delivery 
warrants  or  certificates  which  stated  that  the  tea  was 
deliverable  to  Webster  and  Co.  They  delivered  a  portion  of 
the  tea,  and  charged  warehouse  rent  for  the  whole  of  it,  and 
they  appear  to  have  made  a  transfer  of  it  into  Webster  and 
Co.'s  name  in  the  warehouse  book.  Webster  and  Co.  became 
insolvent  without  having  paid  for  the  tea.  The  Court  held 
that  the  appellants  were  entitled  to  retain  the  tea. 

Although  this  case  seems  quite  consistent  with  the 
authorities.  Sir  Barnes  Peacock,  in  delivering  the  judgment 
of  the  Court,  seems  to  have  had  present  to  his  mind  a 
distinction  as  a  matter  of  law,  between  actual  and  constructive 
possession,  which  it  is  submitted  does  not  exist. 

(o)  Miles  V.  Gorton,  2  0.  &  M.  504,  ante,  p.  366. 

(J)  Orke  V.  Eichardson,  47  L.  J.  C.  P.  48;  3  App.  Oa.  319. 


Ch.  L]  stoppage  in  transitu.  acy 

As  before  mentioned,  section  41  (2)  of  the  Act  now  provides 
"that  the  seller  may  exercise  his  right  of  lien  notwithstanding 
"  that  he  is  in  possession  of  the  goods  as  agent  or  bailee  (or 
"  custodier)  for  the  buyer."  Very  commonly  goods  which  are 
the  subject  of  commerce,  are  not  in  the  custody  of  the  owner, 
but  of  a  third  party,  as  a  wharfinger,  \\-arehouseman,  or  the  like. 
When  such  is  the  case,  if  the  property  be  transferred  by  a  sale, 
the  seller  still  retains  his  rights,  until  the  warehouseman  holds 
the  goods  for  the  buyer;  and  during  the  interval  between 
the  time  at  which  the  buyer  has  acquired  authority  to  call 
upon  the  warehouseman  to  hold  the  goods  for  him,  and 
the  time  when  the  warehouseman  does  so  hold,  the  seller's 
rights  are  analogous  to  those  which  he  has  whilst  the  goods 
are  in  transitu,  and  it  is  common  to  call  the  goods  /;;  traiisitn 
in  such  cases.  But  it  is  not  accurate  :  the  goods  are  all  the 
time  in  the  possession  of  the  seller,  and  the  question  is, 
whether  he  had  a  right  to  countermand  an  authority  to 
change  that  possession,  and  whether  he  has  exercised  such  a 
right  whilst  he  had  it. 

As  a  general  rule  of  English  law,  an  authority,  at  any 
time  before  execution,  may  be  revoked  by  him  who  gave  it ; 
but  where  the  authority  is  bought  for  a  consideration  and 
coupled  with  an  interest  («),  it  is  both  transferable  and 
irrevocable.  If  therefore  the  buyer  be  in  a  position  to 
call  upon  the  seller  to  deliver  him  goods,  and  the  seller 
instead  thereof  gives  him.  an  authority  to  obtain  possession  of 
goods  in  the  custody  of  a  third  party,  that  aixthority  may  be 
transferred  by  the  buj'er  ;  and  so  long  as  there  continues 
to  be  a  consideration  to  the  seller  for  granting  the  authority, 
it  cannot  be  revoked  by  the  seller.  But  if  such  a  change 
of  circumstances  takes  place  that  the  seller  ^'ould  no  longer 
be  bound  to  deliver  possession  of  the  goods,  then  the 
consideration  for  giving  the  authority  has  failed,  and  the 
seller  may,  if  the  authority  has  not  been  executed,  revoke  it 
just  as  he  might  then  refuse  to  give  it. 

It  does  not  seem  material  whether  the  authority  to  take 

(a)  Coryton  v.  Lithehye,  2  Will.  Saund.  365. 

B  B 
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possession  be  merely  implied  from  the  contract  of  sale  vesting 
the  right  of  possession  in  the  buyer,  or  be  given  expressly, 
and  it  probably  does  not  afEect  this  right  whether  the  authority 
be  in  writing  or  not,  though  by  certain  statutes  the  effect  of  a 
written  delivery  order  is  considerably  enlarged ;  and  it  is  not 
material  that  the  authority  has  been  transferred  to  a  third 
party,  who  has  bond  fick  paid  the  intermediate  buyer,  if  the 
first  seller  has  done  nothing  to  induce  him  so  to  do.  The  only 
questions  are,  whether,  at  the  time  the  first  seller  revoked  the 
authority,  he  was  in  such  a  position  that  he  might  refuse 
to  deliver,  and  whether,  before  the  revocation,  the  authority 
had  been  executed ;  for  if  any  part  of  the  goods  have  been 
put  in  the  actual  or  constructive  possession  of  the  buyer  or 
his  assigns,  the  seller's  right  as  to  that  part  is  gone  («). 

These  points  seem  all  to  be  deducible  from  Dixon  v. 
Yates  (b),  in  1833,  in  which  the  whole  law  was  a  good  deal 
discussed.  There,  Dixon  and  Co.  were  owners  of  a  quantity 
of  rum  lying  in  Yates'  warehouse.  On  the  13th  August 
they  sold  46  puncheons,  specified  by  marks  and  numbers, 
to  CoUard;  CoUard  on  the  same  day  accepted  two  bills 
payable  at  3  and  4  months  for  the  price.  Shortly  after  the 
sale,  Dixon  and  Co.  gave  CoUard  a  delivery  order  for  2 
puncheons,  which  were  aecordinglj^  taken  away  by  him ; 
they  refused  to  give  him  a  delivery  order  for  the  remaining  44, 
which  were  the  subject  of  this  action.  On  the  28th  October 
Collard  sold  26  puncheons  of  the  44  remaining  in  Yates' 
warehouse,  to  Kaye,  who  paid  him  for  them,  but  took 
no  possession.  On  the  7th  September  (c),  Collard  sold  the 
remaining  18  puncheons  to  Bond,  and  Proctor,  who  paid 
for  them.  Yates,  the  warehouseman,  without  any  further 
authority  from  Dixon  and  Co.,  allowed  Bond  and  Proctor  to 
take  three  of  the  18  puncheons  away;  the  other  15  remained 
as  before.  On  the  16th  November  Collard  was  insolvent, 
and  his  bill  dishonoured,  and  on  the  18th  November  Dixon 
and  Co.  ordered  Yates  not  to  deliver  any  of  the  44  puncheons 

(a)  See  Sale  of  Goods  Act,  s.  42. 
(J)  Dixon  V.  Tates,  5  B.  &  Ad.  313, 
(c)  ?  November, 
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of  the  inim,  but  this  order  came  after  Bond  and  Proctor  had, 
as  has  been  already  said,  taken  away  three  puncheons.  On 
the  19th  November  Dixon  and  Co.  demanded  the  rum  from 
Yates,  who  refused  to  deliver  it ;  and  on  the  same  day  Kaye, 
Bond,  and  Proctor  presented  to  Dixon  and  Co.,  for  their 
acceptance,  delivery  orders  for  the  26  and  15  puncheons 
respectively,  which  Dixon  and  Co.  refused  to  accept.  The 
whole  question  came  before  the  Court  of  King's  Bench  on  an 
interpleader  between  the  four  parties  :  Dixon  and  Co.,  the 
original  sellers,  Yates  the  warehouseman,  and  Kaye,  and 
Bond  and  Proctor,  the  sub-buyers.  The  Court  of  King's 
Bench,  after  fi  long  and  learned  argument,  ordered  the 
41  puncheons  then  remaining  in  Yates'  warehouse  to  be  given 
to  Dixon  and  Co.,  and  the  costs  of  the  litigation  concerning 
them  to  be  paid  by  Kaye,  and  Bond  and  Proctor,  and 
discharged  Yates,  and  Bond  and  Proctor  from  the  claim  of 
Dixon  and  Co.  for  the  value  of  the  three  puncheons  delivered 
to  Bond  and  Proctor,  and  ordered  Dixon  and  Co.  to  pay  the 
costs  of  the  litigation  concerning  them.  This  was,  therefore, 
a  direct  decision  that  the  three  puncheons  were  rightfully 
delivered  to  Bond  and  Proctor,  though  no  express  authority 
to  deliver  possession  was  given  by  Dixon  and  Co.  (but  rather 
an  attempt  made  to  refuse  even  that  authority  implied  by  the 
sale  on  credit),  and  that  the  countermand  as  to  these  three 
puncheons  was  too  late ;  but  that  it  was  a  proper  counter- 
mand as  regarded  the  other  41  puncheons,  notwithstanding 
that  the  sub-buyers  had  bona  fide  paid  their  seller,  the  first 
buyer,  Collard. 

The  practical  dispute  in  such  cases  most  commonly  is,  as  to 
whether  the  authority  to  take  possession  was  at  the  time  of 
the  countermand  already  executed  or  not;  for  if,  before 
notice  of  countermand  is  given  to  the  bailee,  the  authority  is 
so  far  acted  upon  as  to  put  the  buyer  in  actual  or  con- 
structive possession  of  the  goods,  it  is  no  longer  in  the 
seller's  power  to  countermand  the  authority.  In  the  case  of 
Dixon  v.  Yates  {a),  the   sub-biiyers   had   marked,  coopered 

(a)  Dixon  y.  Yates,  5  B.  &  Ad.  313. 
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and  gauged  the  puncheons  of  rum,  and  had,  as  before  said, 
taken  complete  possession  of  a  part.  It  was  urged  that  these 
acts  amounted  to  a  'taking  constructive  possession  of  the 
whole,  but  the  Court  of  Zing's  Bench  decided  that  those  acts 
were  in  themselves  equivocal,  and  were  only  evidence  of  a 
taking  of  possession — acts  which  might  amount  to  it  if  done 
with  that  intention.  "  The  taking  of  samples  and  coopering," 
said  Lord  Denman,  "are  circumstances  from  which  a  jury 
"might  infer  an  actual  delivery  of  the  whole.  ...  If  I 
"  had  been  on  the  jury  in  this  case,  I  should  have  found 
"  there  was  no  such  delivery."  And  the  other  Judges  all  in 
more  or  less  in  express  language  said,  that  the  question  of 
whether  those  acts  amounted  to  taking  possession  was  one  of 
fact,  and  not  of  law. 

There  is  a  difference  to  be  borne  in  mind  between  an 
absolute  authority  to  take  possession,  and  one  that  is  con- 
ditional. Where  the  authority  is  absolute,  nothing  further 
is  requisite  to  give  the  buyer  possession  of  the  goods  than 
an  assent  on  the  part  of  the  bailee  to  hold  them  on  his 
account,  and  such  an  assent  need  not  be  evidenced  by  any 
formal  act.  It  is  indisputably  shown  by  a  formal  transfer  in 
the  warehouseman's  books,  but  it  is  as  effectual  if  expressed 
by  word  of  mouth,  or  perhaps  even  if  implied  by  silence 
under  circumstances  which  make  silence  indicative  of  assent. 

In  Harmnn  v.  Anderson  (a),  in.  1809,  the  facts  were,  that 
Dudley  bought  a  qtiantity  of  butter  then  lying  in  the  defen- 
dant's warehouses.  The  sellers  gave  him  a  delivery  order, 
which  he  lodged  with  the  warehousemen.  He  became  bank- 
rupt immediately  afterwards,  and  the  sellers,  who  were 
unpaid,  countermanded  the  authority  to  give  possession, 
and  the  warehousemen,  in  obedience  to  this  countermand, 
detained  the  goods  ;  for  this  detention  the  assignees  of  Dudley 
brought  trover  against  the  warehousemen.  At  Nisi  Prius 
it  was  taken  as  proved  that  the  goods  were  transferred  in  the 
warehouse  books  before  the  notice  of  countermand,,  and  Lord 
EUenborough  said  :  "  The  payment  of  rent  in  these  cases  is  a 


(a)  Barman  v,  Anderson,  2  Camp.  243. 
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"  circumstance  to  show  on  whose  account  the  goods  are  held, 
"  but  it  is  immaterial  here,  the  transfer  in  the  books  being  of 
"  itself  decisive.  I  am  clearly  of  opinion  that  the  assignees 
"  are  entitled  to  recover." 

Afterwards,  in  banc,  the  defendants  produced  affidavits  to 
show  that  one  parcel  of  the  butter  was  not  transferred  in  the 
books,  and  that  nothing  had  ever  been  done  by  the  ware- 
housemen to  indicate  assent  to  the  transfer  of  that  parcel ;  but 
the  Court  said  it  made  no  difference.  Lord  EUenborough 
said  :  "  After  the  note  was  delivered  to  the  wharfingers,  they 
"  were  bound  to  hold  the  goods  on  account  of  the  purchaser. 
"The  delivery  note  was  sufficient  without  any  transfer  in 
"  their  books." 

A  precisely  similar  decision  was  come  to  by  the  Common 
Pleas  in  Lucas  v.  Dorricn  (a),  in  1817,  but  the  Court, 
besides  giving  the  same  reasons  for  their  decision,  went  into 
a  discussion  concerning  the  effect  of  the  delivery  order  before 
notice  to  the  warehouseman,  a  question  which  did  not  arise  in 
the  case. 

When  the  bailee  has  notice  of  those  circumstances  under 
which  he  is,  in  the  language  of  Lord  EUenborough,  in 
Harman  v.  Anderson  [h),  "  bound  to  hold  the  goods  for  the 
"purchaser,"  and  is  required  to  hold  the  goods  accordingly, 
it  is  pretty  clear  that  mere  silence  is  evidence  of  acquiescence, 
and  it  may  be  a  question  whether  even  an  express  refusal, 
if  wrongful,  would  have  any  effect  in  preserving  the  seller's 
rights.  Probably  it  would,  and  the  question  is  of  the  less 
practical  importance  as  such  a  refusal  would  make  the  bailee 
liable. 

In  Lackington  v.  Athcrton  (c),  in  1844,  where  Atherton,  the 
seller,  had  given  a  delivery  order  in  his  own  name  to  the 
buyer,  which  order,  when  presented  to  them,  the  warehouse- 
men refused  to  accept  on  the  ground  that  the  goods  stood  in 
the  name  of  a  former  owner,  and  that  they  had  never  been 


(a)  Lucas  v.  Borrien,  7  Taunt.  278. 
(J)  Harman  v.  Anderson,  2  Camp.  243. 

(c)  LacUnyton  v.  Atherton,  13  L.  J.  C.  P.  140 ;  8  Scott,  N.  S.  38 ;    7  M.  &  G. 
360. 
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transferred  into  the  name  of  Atherton,  the  buyer  became 
bankrupt,  and  Atherton,. by  means  of  a  deliver}^  order  fi'om 
the  former  owner,  obtained  possession.  The  Common  Pleas, 
in  an  action  between  Atherton  and  the  assignees  of  the 
buyer,  decided  that  this  refusal  to  deliver  possession  to  the 
buyer,  who  really  was  then  entitled  to  the  possession,  pre- 
vented Atherton' s  rights  as  unpaid  seller  from  being 
divested,  and  that  a  subsequent  countermand  on  the  buyer's 
insolvency  was  valid ;  biit  in  this  case  the  refusal  of  the 
bailee  was  so  far  justified  by  circumstances,  that  it  would 
not  have  been  evidence  of  a  conversion  by  him.  His  refusal 
to  assent  to  the  transfer  of  possession  without  orders  from  the 
person  who  originally  deposited  the  goods  with  him  was  not 
wrongful,  though  his  mere  assent  to  the  transfer  would  have 
been  sufficient  to  alter  the  possession. 

In  Tanner  v.  Scovcll  [a),  in  1845,  Boutcher  and  Co.  sold 
to  M'Laughlin  some  glue  pieces,  and  after  the  arrival  of  the 
goods  at  the  defendant's  wharf,  gave  him  the  following 
order,  addressed  to  the  superintendent  of  the  Avharf :  "Please 
"weigh  and  deliver  to  Mr.  M'Laughlin  48  bales  of  glue 
"  pieces."  On  receipt  of  this,  the  defendants  weighed  the 
bales  and  communicated  the  weight  to  Boutcher  and  Co.,  who 
thereupon  sent  to  M'Laughlin  an  invoice  stating  the  weight 
and  price. 

Subsequently  the  defendants  delivered  five  of  the  bales 
to  a  buyer  from  M'Laughlin,  on  his  order.  At  a  later  date, 
in  consequence  of  M'Laughlin's  failure  to  pay  Boutcher 
and  Co.,  they  ordered  the  defendants  to  deliver  no  more  glue 
pieces.  No  transfer  of  the  pieces  had  been  made  in  the 
defendant's  books  from  Boutcher  and  Co.  to  M'Laughlin,  nor 
was  any  rent  charged  to  him.  The  Court  upheld  a  verdict 
for  the  defendant. 

In  Pearson  v.  Dawson  (h),  in  1858,  Askew  piu'chased 
of  the  defendant  a  portion  of  a  cargo  of  sugar  which 
had    been   consigned  to   him,    per  Or  antes,   giving   his   ac- 

(a)  Tanner  v.  Scovell,  14  L.  J.  Ex.  321 ;  14  M.  &  W.  28. 
(i)  Pearscm  v.  Dawson,  27  L.  J.  Q.  B.  248  ;  E.  B.  &  E.  448. 
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ceptances  in  payment.  Askew  sold  20  hogsheads  of  the 
sugar  to  the  plaintiffs,  who  gave  their  bill  in  payment, 
and  gave  them  the  following  delivery  order  addressed  to  the 
defendant  :  ''  Please  deliver  to  Messrs.  Pearson  and 
"  Hampton,  or  order,  20  hogsheads  of  sugar  ex  Orontcs. 
"  James  Askew."  This  order  was  handed  *to  the  defendant, 
Avho  entered  the  plaintiff's  name  opposite  20  hogsheads  in  a 
book  kept  by  him  in  which  he  entered  sales  and  names  of 
buyers.  The  sugar  was  lying  in  the  defendant's  name  at 
a  bonded  warehouse  of  which  the  custom  house  officer  had 
one  key  and  the  defendant's  warehouse  keeper  the  other. 
The  defendant  subsequently  delivered  8  of  the  hogsheads  to 
the  plaintiffs  on  theii-  delivery  orders.  Askew  became 
insolvent  before  his  bills  were  paid,  and  the  defendant 
refused  delivery  of  the  remainder.  It  was  held  by  Lord 
Campbell,  C.  J.,  Coleridge,  Erie,  and  Crompton,  JJ.,  that  the 
plaintiffs  were  entitled  to  recover  the  value  of  the  12 
undelivered  hogsheads. 

But  when  the  authority  to  give  possession  is  conditional, 
the  case  is  somewhat  different.  The  bailee  is  not  authorized 
to  give  possession,  nor  the  buyer  to  take  it  until  the  con- 
ditions are  fulfilled.  It  is  not,  therefore,  to  be  presumed,  or 
inferred,  that  the  bailee  consents  to  hold  the  goods  for  the 
buyer  before  these  conditions  are  fulfilled,  and  though  an 
express  unconditional  assent  on  his  part  might,  and  probably 
would,  estop  him  from  denying  that  the  possession  was  in  the 
buyer,  yet  it  may  be  doubted  whether  even  an  actual 
delivery  of  possession,  without  fulfilling  the  conditions,  .would 
affect  the  seller,  But  it  must  be  observed  that  conditions 
are  not  necessarily  binding,  merely  because  they  are  expressed 
in  the  authority.  If  by  the  bargain  the  buyer  is  entitled 
to  an  unconditional  authority  to  take  possession,  the  seller 
cannot  clog  that  authority  with  any  conditions  at  his  mere 
pleasure,  and  even  if  the  buyer  gives  his  consent  to  the 
conditions,  that  consent  is  revocable,  unless  there  be  some 
consideration  for  it.  It  is  therefore  necessary,  not  merely 
that  the  authority  should  be  conditional,  but  that  the  condi- 
tions should  be  authorized  by  the  contract. 
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In  the  case  of  Hanson  v.  Meyer  (a),  in  1805,  the  contract 
of  sale  was  by  Meyer  to  Wallace  and  Hawes  of  a  quantity  of 
starch,  at  Ql.  per  cwt.  The  seller  gave  a  delivery  order  to 
the  buyers,  addressed  to  the  Bull  Porters,  in  these  terms ; 
— "Please  to  Aveigh  and  deliver  to  Messrs.  Wallace  and 
"  Hawes,  all  my  starch."  The  warehouseman  received  the 
order,  and  so  far  obeyed  it  as  to  weigh  and  deliver  a  part  of 
the  starch  ;  then  Wallace  and  Hawes  became  bankrupt,  and 
the  order  was  countermanded,  and  the  starch  taken  away  by 
Meyer.  The  assignees  of  Wallace  and  Hawes  brought  trover 
against  Meyer.  It  is  now  decided  that  by  such  a  bargain  the 
property  is  not  changed  (h),  but  at  that  time  it  was  not  so 
settled,  and  Hanson  v.  Mcijer  did  not  decide  that  point.  The 
case  was  decided  on  the  ground  that  the  authority  to  give 
possession  was  conditional  only.  Lord  Ellenborough  said  : 
"  By  the  terms  of  the  bargain  formed  by  the  brokers  of  the 
"  bankrupt,  two  things  in  the  nature  of  conditions,  or  pre- 
"  liminary  acts  on  their  part,  necessarily  preceded  the  absolute 
"  vesting  in  them  of  the  property  contracted  for.  .  .  .  The 
"  second,  which  is  the  act  of  weighing,  does  so  in  consequence 
"  of  the  particular  terms  of  this  contract,  by  Avhich  the  price 
"  is  made  to  depend  upon  the  weight.  The  weight  therefore 
"  must  be  ascertained,  in  order  that  the  price  may  be  known 
"  and  paid,  and  unless  the  weighing  precede  the  delivery,  it 
"  can  never  for  these  purposes  effectually  take  place  at  all. 
"...  This  preliminary  act  of  weighing,  it  certainly  never 
"  was  in  the  contemplation  of  the  sellers  to  waive  in  respect 
"  of  any  part  of  the  commodity  contracted  for.  The  order  to 
"  the  Bull  Porters,  his  agents,  is  to  weigh  and  deliver  all  his 
"  starch.  Till  it  was  weighed,  they,  as  his  agents,  were  not 
"  authorized  to  deliver  it,  still  less  were  the  buyers  thera- 
"  selves,  or  the  present  plaintiffs  their  assignees,  authorized 
"  to  take  it  by  their  own  act  from  the  Bull  Porters  warehouse, 
' '  and  if  they  could  not  so  take  it,  neither  can  they  maintain 
"  this  action  of  trover.  ...  It  is  unnecessary  to  consider 


(a)  Hamon  v.  Metjer,  6  East,  614. 
(J)  Avte,  p.  186eise2. 
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'  what  would  have  been  the  effect  of  non-payment  of  the 
'  price,  or  the  right  to  the  undelivered  residue  of  the  starch 

<  if  the  case  had  stood  merely  on  that  ground,  as  it  did  in  the 
'case  of   Hammond   and  others  v.  Anderson  («),  where  the 

<  bacon  sold  in  that  case  was  sold  fur  a  certain  fixed  price, 
'  and  where  the  weighing  mentioned  in  that  case  was  merely 
'  for  the  buyer's  own  satisfaction,  and  formed  no  ingredient 
'  in  the  contract  between  him  and  the  seller,  though  it  formed 
'  a  very  important  circumstance  in  the  case,  being  an  un- 
'  equivocal  act  of  possession  and  ownership,  as  to  the  whole 
'  quantity  sold  on  the  part  of  the  buyer." 

The  circumstance  of  the  weighing  being  hy  the  contract  to 
precede  the  delivery,  distinguishes  this  case  and  the  cases  which 
foUoAV  it  (b),  viz.,  Wallace  v.  Breeds  (c),  Busk  v.  Davis  [d],  and 
Shepley  v.  Davis  (e),  from  the  case  of  Sivamcick  v.  Sothern,  in 
1839."  In  Swanwick  v.  Sothern  (/)  the  sellers  of  corn  had 
given  the  buyer  a  delivery  order  in  the  following  terms :  — 
"Deliver  Mr.  J.  Marsden  102 8i|  bushels  of  oats,  Bin  40, 
"  0.  W.,  and  you  will  please  weigh  them  over  and  charge  us 
"  the  expense."  The  warehousemen  entered  this  order  in  their 
book.  The  Queen's  Bench  came  to  the  conclusion  that  the 
contract  of  sale,  which  was  not  distinctly  proved,  was  a  sale 
of  the  bin  of  oats  for  a  certain  sum,  and  that  the  weighing  of 
the  oats  was  not  a  part  of  the  contract ;  and  that,  therefore, 
the  transfer  in  the  books  defeated  the  seller's  rights.  It  seems 
impossible  to  doubt  that  the  delivery  order  was  as  conditional 
as  that  in  Hanson  v.  Meyer  (y),  but  there  the  condition  was  a 
binding  one  as  part  of  the  bargain;  in  Swamvick  v.  Sothern  (/), 
it  was  not  binding  on  the  purchaser,  and  he  chose  to  waive  it. 

In  Godts  V.  Base  [h),  in  1855,  the  seller,  Avho  was  the 
plaintiflf,  contracted  to  sell  oil  to  the  defendant,  to  be   "  free 


(a)  Hammond  v.  Anderson,  1  N.  E.  69. 

(6)  Ante,  pp.  133,  189. 

((■)   Wallace  v.  Breeds,  13  East,  522. 

\d)  Busk  V.  Davis,  2  M.  &  S.  396. 

(e)  Shepley  v.  Daois,  5  Taunt.  617. 

(/)  Swanwick  v.  Sothern,  9  A.  &  E.  895. 

{g)  Hanson  v.  Meyer,  6  East,  614. 

(h)  Godts  V.  Rose,  2)  L.  J.  C.  P.  61 ;  17  C.  B.  229. 
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"  delivered  and  paid  for  in  14  days  by  cash."  The  plaintiff 
then  gave  the  wharfinger  authority  to  transfer  certain  casks 
of  oil  into  the  defendant's  name,  and  received  from  the 
wharfinger  a  notice  addressed  to  the  defendant,  in  which  the 
wharfinger  stated  that  he  had  transferred  the  oil  into 
the  defendant's  name.  The  plaintiff  then  sent  a  clerk  to  the 
defendant  Avith  the  notice,  an  invoice,  and  a  receipt  for  the 
price,  with  directions  to  exchange  them  for  a  cheque.  The 
defendant  obtained  possession  of  the  wharfinger's  notice  of 
transfer,  but  refused  to  give  a  cheque  on  the  ground  that 
payment  was  to  be  made  in  14  days.  The  clerk  then  went  to 
the  wharfinger  and  countermanded  the  order.  Subsequently 
however,  the  Avharfinger  delivered  the  oil  to  the  defendant, 
thinking  that  the  property  had  passed  to  him.  The  Court, 
consisting  of  Jervis,  C.  J.,  Williams,  Crowder  and  Willes  JJ., 
held  the  meaning  of  the  contract  to  be,  that  the  seller  might 
deliver  the  oil  at  any  time  within  14  days,  and  might  at  the 
time  of  delivery  require  payment,  and  as  the  jury  had  found 
that  the  clerk  had  no  intention  to  part  with  the  property,  the 
plaintiff  was  entitled  to  recover. 

In  Cooiicr  v.  Bill  [a),  in  1865,  timber  lying  on  a  wharf  had 
been  sold  by  the  defendants  to  Grurney,  whose  agent  measured 
the  timber,  numbered  each  tree,  and  marked  it  with 
Gurney's  initials,  and  then  proceeded  to  square  the  timber. 
On  the  insolvency  of  Gurney,  the  defendants  removed  the 
timber  to  a  field  in  their  occupation,  and  declined  to  give 
it  up  to  the  plaintiffs,  Gurney's  assignees.  But  the  Court 
held  that  there  had  been  a  delivery  of  the  goods  to  the 
buyer. 

We  shall  noAV  return  to  the  subject  of  stoppage  in  transitu, 
properly  so  called,  to  which  this  digression  is  by  no  means 
irrelevant. 

The  transitus,  as  its  name  imports,  is  whilst  the  goods  are 
on  their  passage  from  the  seller  to  the  buyer,  or,  as  has 
been  already  said,  when  they  are  in  the  hands  of  one  who 
neither  holds  the  possession  by  a  contract  of  bailment  made 

(o)  Cooper  v.  Bill,  34  L.  J.  Ex.  161  ;  3  H.  &  0.  722. 
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with  the  yoller,  nor  yet  as  an  agent  to  hold  them  under  the 
order  of  the  buyer,  but  only  as  an  agent  to  for\\'ard  them 
from  the  seller  to  the  bu}-er.  ^Vs  Baron  Kolfe  said  in  the 
case  of  Gibson  v.  Carruthera  (<(),  the  essence  of  the  doctrine  of 
stoppage  //(  tnotsitii  is  that  "  the  goods  should  bo  in  the  custody 
"  of  some  third  person,  intermediate  between  the  seller  who 
"  has  parted  with  and  the  buyer  who  has  not  yet  acquired 
"  actual  possessionr" 

By  section  45  (1)  of  the  Sale  of  Goods  Act,  "  Goods  are 
"  deemed  to  be  in  course  of  transit  from  the  time  when  they 
"  are  delivered  to  a  carrier  by  land  or  water,  or  other  bailee 
"  or  custodier  for  the  purpose  of  transmission  to  the  buyer, 
"  until  the  buyer,  or  his  agent  in  that  behalf,  takes  delivery  of 
"  them  from  such  carrier  or  other  bailee  or  custodier." 

There  are  many  cases  in  A\hich  it  is  quite  clear  in  -which 
capacity  the  goods  are  held.  Xo  one  could  for  a  moment 
doubt  that  goods  in  the  hands  of  a  public  carrier,  either  by 
laud  or  by  water,  and  actually  on  the  journey,  are  //(  transitu; 
it  is  self-evident  as  a  matter  of  fact,  that  the  carrier  under 
such  circumstances  holds  them  merely  as  an  agent  to  forward. 
And  it  is  equally  clear  that  goods  travelling  on  the  same 
journey  in  the  buyer's  own  cart  or  barge,  which  he  had  sent 
for  them,  are  not  in  transitu ;  for  the  carter  or  bargeman  is 
clearly  the  buyer's  servant,  and  not  an  agent  to  forward  from 
the  seller.  But  there  is  sometimes  a  good  deal  of  difficulty 
in  drawing  the  boundary  line  between  the  carrier  and  the 
servant,  as,  for  instance,  in  ascertaining  the  character  of 
the  captain,  where  the  buyer  does  not  send  his  own  vessel  to 
fetch  the  goods,  but  employs  a  ship  belonging  to  a  third 
pai'ty  on  that  particular  errand.  In  t\\'o  important  cases, 
Inglis  V.  Ushcrwood  {h),  in  1801,  and  Bohtlingk  v.  Inglis  (c), 
in  1803,  it  was  at  fli'st  taken  for  granted,  that  a  deliA-ery  of 
goods  on   board  a   vessel   chartered  by  the  buyer,    was   a 


(n)  Gilmtt  V.  Carruthers,  in  1841  ;  11  L.  J.  Ex.  13S;  S  M.  &  W.  3l>8.  See 
also/S(7ioi*nio/(  v.  Lanes,  and  Yorks.  Ry.  Co.,  iu  1S67, 36  L.  J.  Cli.  361  ;  2  Ch.  App. 
335. 

(6)  Inglis  y.  Usheni'ooil,  1  East,  515. 

('■)  Bohtlinijk  V.  Liylis,  3  East,  381. 


3S0  STOPPAGE   IN   TRANSITU.  [Pt.  III. 

delivery  to  the  buyer  himself,  hut  afterwards  the  Court  held 
and  decided  that  it  was  but  a  delivery  to  an  agent  to  forward, 
and  that  the  goods  on  board  the  ship  were  in  transitu.  How 
this  may  be,  seems  to  depend  on  the  nature  of  the  contract 
between  the  shipowner  and  the  charterer,  and  by  section  45  (5) 
of  the  Sale  of  Goods  Act,  "  When  goods  are  delivered  to  a 
''  ship  chartered  by  the  buyer  it  is  a  question  depending  on 
"  the  circumstances  of  the  particular  case,  whether  they  are 
"  in  the  possession  of  the  master  as  a  carrier  or  as  agent 
"  to  the  buyer." 

In  the  majority  of  cases,  the  shipowner  does  not  part  with 
the  possession  of  the  vessel  to  the  charterer  ;  he  does  no  more 
than  contract  to  employ  the  vessel  and  the  services  of  the 
master  and  crew  for  a  time,  exclusively  for  the  benetit  of  the 
charterer ;  so  that  the  master  remains  the  servant  of  the  ship- 
owner, and  not  of  the  charterer,  and  his  possession  is  the 
possession  of  the  shipowner,  and  not  of  the  charterer  in  any 
case  in  which  their  rights  come  in  question.  But  though 
this  is  the  usual  contract  between  the  shipowner  and  the 
charterer,  they  may  in  law,  and  in  practice  sometimes  do, 
agree  that  the  charterer  shall  during  the  voyage  have  the 
possession  of  the  vessel,  and  that  the  master  shall  during  that 
time  be  the  servant  of  the  charterer.  In  other  words,  though 
a  charter-party  usually  is  a  contract  on  the  part  of  the  ship- 
owner to  use  the  ship  and  the  services  of  the  master  and 
crew  in  a  particular  manner,  it  may  amount  to  a  demise  of 
the  vessel,  and  of  the  services  of  the  master  and  crew.  The 
distinctions  on  which  it  depends,  which  is  the  construction  of 
the  charter-party,  may  be  found  in  Abbott  on  Shipping  (a). 

When,  therefore,  goods  are  put  into  the  possession  of  the 
master  of  a  ship,  they  are  in  general  in  the  possession  of  the 
shipowner,  who,  as  it  is  evident,  is  an  agent  to  forward  the 
goods,  and  therefore  goods  on  shipboard  in  general  are  in 
transitu ;  but  where  the  master  is  not  the  servant  of  the  ship- 
owner, but  the  immediate  servant  of  the  charterer,  the  goods, 
by  being  put  into  possession  of  the  master,  are  put  in  the 

(a)  Abbott  on  Shipping,  Part  III.,  Cbap.  IX. 
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possession  of  the  charterer,  and,  therefore,  if  the  charterer  be 
also  the  buyer,  they  are  no  longer  m  transitu.  "  So," 
says  Lord  Tenterden  in  Abbott  on  Shipping  (a),  "as  I  have 
''  before  observed,  the  master  of  a  ship  chartered  wholly  by 
"  the  consignee  is  now  held  to  be  a  carrier,  in  whose  hands 
"  goods  may  be  stopped  (/j).  But  where  a  ship  had  been 
"  hired  by  the  consignee  for  a  temi  of  years,  and  was  fitted 
"  out,  victualled,  and  manned  by  him,  and  goods  were  put 
"  on  board  thereof  to  be  sent  by  him  on  a  mercantile  adven- 
"  ture,  for  which  he  had  bought  them,  it  was  held  that  the 
"  consignor  could  not  stop  them  :  the  consignee  being  in  that 
"  case  the  owner  of  the  ship  pro  tempore,  and  the  delivery  of 
"  goods  on  board  thereof  being  equivalent  to  a  delivery 
"  into  a  warehouse  belonging  to  him,  and  the  transit 
"  being  in  effect  a  transit  from,  and  not  to  him.  Foidcr  v. 
'  MacTciggnrt  (c)." 

It  is  not  of  any  importance  in  point  of  law  whether  the 
goods  are  actually  on  a  journey  or  not,  for  if  the  goods  are 
deposited  with  one  who  holds  them  merely  as  an  agent  to 
forward,  and  has  the  custody  as  such,  they  are  as  much  //( 
tnniaitii  as  if  they  were  actually  moving ;  but  in  general  there 
is  more  difficulty  in  ascertaining  as  a  fact  in  what  capacity 
goods  are  deposited,  than  in  what  capacity  they  are  carried, 
The  acts  accompanying  the  transport  of  goods  are  less  equi- 
vocal, l(;ss  susceptible  of  two  interpretations  as  to  the  character 
in  which  they  are  done,  than  are  those  accompanying  a  deposit 
of  goods.  The  question,  however,  is  still  the  same ;  has  the 
person  who  has  the  custody  of  the  goods  got  possession  as  an 
agent  to  forward  from  the  seller  to  the  buyer,  or  as  an  agent 
to  hold  for  the  buyer  ? 
In  Bethell  v.    Clark   {d}  in  1888,  Lord  Esher,  M.  E.  said: 


(a)  Abbott  on  Shipping,  Part  III.,  Chap.  IX.,  14th  ed.,  p.  8.34. 

(h)  Bohtlirifjlc  v.  Inijlis,  3  East,  381  ;  Berndtscn  v.  Strany,  .'57  L.  J.  Ch.  665  ; 
3  Ch.  Ap.  590  ;  but  see  also  Coivrlenheuth  Coal  Co.  v.  Clydesdale  Bunk,  22  Seas. 
Gas.  (4th)  082. 

('■)  Cited  in  7  T.  K.  442. 

(d)  BHIiell  V.  (Hark,  57  L.  J.  Q.  B.  302 ;  20  Q.  B.  D.  615  ;  See  also  Jobsori  v 
Eppmheim,  21  T.  L.  E,  468. 
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'  There  has  been  a  difficulty  in  some  cases  where  the  question 
'  was  whether  the  original  transit  was  at  an  end,  and  a  fresh. 
'  transit  had  begun.  The  way  in  which  that  question  had 
'  been  dealt  with  is  this  :  Where  the  transit  is  a  transit  which 
'  has  been  caused  either  by  the  terms  of  the  contract  or  by 
'  the  directions  of  the  purchaser  to  the  vendor,  the  right  of 
'  stoppage  in  transitu  exists  ;  but,  if  the  goods  are  not  in  the 
'  hands  of  the  carrier  by  reason  either  of  the  terms  of  the 
'  contract  or  of  the  directions  of  the  purchaser  to  the  vendor, 
'but  are  in  transitu  afterwards  in  consequence  of  fresh 
'  directions  given  by  the  purchaser  for  a  new  transit,  then 
'  such  transit  is  no  part  of  the  original  transit,  and  the  right 
'  to  stop  is  gone.  So  also  if  the  purchaser  gives  orders  that 
'  the  goods  shall  be  sent  to  a  particular  place,  there  to  be 
'  kept  till  he  gives  fresh  orders  as  to  their  destination  to  a 
'  new  carrier,  the  original  transit  is  at  an  end  when  they  have 
'  reached  that  place,  and  any  further  transit  is  a  fresh  and 
'  independent  transit." 

In  Leeds  v.  Wright  («),  in  1803,  where  an  agent  of  the 
bankrupt  purchased  the  goods  on  account  of  the  bankrupt  for 
exportation,  but  had  authority  from  the  bankrupt  to  export 
them  to  any  port  he  pleased,  the  Court  of  Common  Pleas  held 
that  he  was  not  an  agent  to  forward,  and  that  goods  in  his 
hands  were  not  in  transitu.  And  in  Scott  v.  I'ettit  (/>),  in 
the  same  year,  where  the  bankrupt  had  given  general  orders 
to  a  carrier  to  send  all  goods  for  him  to  the  defendant's  house 
to  be  packed,  and  the  goods  were  accordingly  sent  to  his 
house,  the  same  Court  decided  that  there  being  no  fixed 
ulterior  destination,  the  packer  must  be  considered  not  as  an 
agent  to  forward,  but  as  one  to  hold  the  goods  subject  to  the 
buyer's  orders,  like  a  warehouseman,  and,  consequently,  that 
on  their  delivery  to  the  defendant  the  transitns  was  ended. 
Shortly  after  the  decision  of  these  cases,  the  point  arose  in 
Dixon  V.  Bahhvin  (c),  in  1804,  in  which  case  goods  were 
ordered  by  the  insolvents  "to  be  forwarded  to  Metcalfe  at 


(a)  Le&ls  V.  Wright,  3  B.  &  P.  320. 

(b)  Scott  V.  Pettit,  3  B.  &  P.  469. 
(«)  Dixon  V.  Baldwin,  5  East,  175. 
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"Hull,  to  be  shipped  for  Hamburgh  as  usual,"  and  it  was 
proved  that  it  was  usual  for  Metcalfe  to  keep  such  goods  till 
he  received  orders  from  the  insolvents,  and  then  to  do  with 
them  whatever  the  insolvents  ordered.  The  King's  Bench 
decided  that  the  goods  in  Metcalfe's  hands  were  not  in  tnin- 
sitit.  Lord  EUenborough  reviewed  most  of  the  previous  eases, 
and  approved  of  the  principle  of  Scott  v.  Fettit  (a),  which  he 
said  was,  "that  the  transittis  of  goods  is  only  not  at  an  end  on 
"their  reaching  the  packer,  where  they  remain  with  him  for 
"  the  purpose  of  being  forwarded  on  to  some  ulterior  ap- 
"  pointed  place  of  destination ;  but  here,  as  in  those  cases, 
"the  goods  had  so  far  gotten  to  the  end  of  their  journey, 
"  that  they  waited  for  new  orders  from  the  purchaser  to  put 
"them  again  in  motion,  and  that  without  such  orders  they 
"would  continue  stationary."  Grose,  J.,  differed  from  the 
rest  of  the  Court  upon  this  point,  and  thought  the  t ran  situs 
at  an  end ;  but  all  four  Judges  agreed  upon  another  point, 
which  decided  the  cause. 

It  is  worth  while  to  observe,  that  the  marginal  note  in 
East's  Eeports  is  not  a  correct  abstract  of  what  was  really 
decided.  Tlie  marginal  note  states  the  ease  to  be,  that  goods 
"  sent  to  Metcalfe  to  be  forwarded  to  Hamburgh  "  were  not 
in  transitu  ;  but  Lord  EUenborough's  judgment  proceeds  on 
the  express  ground  that  it  was  proved  that  the  goods  were 
sent  to  Metcalfe,  not  to  be  forwarded  to  Hamburgh,  but  to 
wait  for  orders  from  the  buyer  {h). 

In  Smith  v.  Goss  (c),  in  1808,  at  Nisi  Prius,  Lord  Ellen- 
borough  decided  that  where  goods  had  been  ordered  "to  be 
"  sent  addressed  to  the  care  of  Goss,-  Bull's  Wharf,  London, 
"  with  directions  to  send  them  by  the  first  vessel  to  Newcastle," 
they  were  in  transitu  in  Goss's  hands. 

And  in  Goates  v.  Eailton  (d),  in  1827,  where  the  course  of 
business  was  for  Eailton,  who  was  a  packer,  warehouseman. 


(a)  Scott  V.  Pettit,  3  B.  &  P.  469. 

(6)  Dodson  v.  Wentworth,  4  M.  &  G.  1080,  in  1842  ;   Wentworth  v.  Outhwaite, 
10  M.  &  W.  436,  in  1842  ;  12  L.  J.  Ex.  172. 

(c)  Smith  T.  Ooss,  1  Camp.  282. 

(d)  Goates  t.  RaHton,  6  B.  &  C,  422. 
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and  commission  agent  at  Manchester,  to  purchase  goods  in 
the  name  of  Butler,  of  London,  and  send  them  to  a  branch  of 
that  house  at  Lisbon,  and  the  goods  which  were  so  ordered 
were  delivered  at  Eailton's  warehouse,  the  King's  Bench  con- 
sidered that  Eailton  had  held  the  custody  merely  as  one  step 
in  the  transitiis  to  Lisbon.  These  cases  are,  it  will  be  ob- 
served, quite  in  accordance  with  Lord  EUenborough's  judg- 
ment in  Dixon  v.  Baldwin  (a),  though  opposed  to  the  marginal 
note  in  that  case  (6). 

Li  Tucker  v.  Hmnphreij  [c),  in  1828,  flour  was  shipped  to 
the  wharf  of  the  defendant,  who  was  in  the  habit  of  storing 
flour  in  his  warehouses  for  the  buyer.  The  seller  stopped 
the  flour  before  it  had  been  landed,  while  the  vessel  was  lying 
alongside  the  wharf,  and  the  stoppage  was  held  good. 

In  Jackson  v.  Nichol  (d),  in  1839,  it  was  proved  that  Craw- 
hall,  an  agent  of  the  insolvents,  who  purchased  goods  for 
them  at  Newcastle,  was  in  general  in  the  habit  of  receiving 
the  goods  into  his  possession  to  abide  the  insolvents'  orders. 
In  this  particular  instance,  however,  before  the  goods  were 
out  of  the  seller's  possession,  the  insolvents  had  directed 
Crawhall  to  forward  the  goods  to  them  in  London.  The 
sellers  then  gave  a  delivery  order  to  Crawhall,  who  indorsed 
it  to  a  wharfinger  with  a  special  indorsement  "  to  go  on  board 
"  the  Esk."  The  wharfinger  handed  the  order  to  a  keelman, 
who  got  the  goods  and  put  them  on  board  the  Esk.  The 
Esk  sailed  for  London,  and  moored  in  the  Thames.  The 
defendants,  who  were  wharfingers,  received  the  goods  on 
board  a  lighter,  and  then  they  were  stopped  by  the  plaintiffs, 
who  were  unpaid  sellers  ;  and  the  Court  held  that  the  goods 
were  still  in  transitv,  because  every  step  taken  was  but  "  a 
"  link  in  the  chain  of  the  machinery,  by  which  the  goods 
"were  to  be  put  in  motion."     Tindal,  J.,  said,  *'  that  if  the 

(a)  Dixon  v.  Baldwin,  5  East,  175. 

(b)  See  remarks  of  Brett,  L.  J.,  on  this  case  in  Kendal  v.  Marshall,  Stevens  and 
Co.,  52  L.  J.  a  B.  313;  11  Q.  B.  D.  366. 

(c)  Tucker  v.  Humphrey,  4Bing.  316.  See  also  Rodger  v.  Comptoir  d'Escompte 
(le  Paris,  38  L.  J.  P.  0.  30;  L.  E.  2. P.  C.  393. 

(d)  Jacksoa  V.  Nivhvl,  5  Biug.  N.  C,  508,  Of.  Cooper  v.  Bill,  34  17  J.  Ex, 
161,a)(«e,p.  378. 
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"  goods  had  ever  come  into  the  possession  of  Crawhall  as  the 
"  agent  of  the  hiiyers,  there  to  remain  till  the  agent  received 
"  orders  for  their  ulterior  destination,  such  possession  would 
"  have  been  the  constructive  possession  of  the  buyers  themselves 
'■  and  the  right  to  stop  in  transitu  would,  have  been  at  an  end." 

In  Valpji  V.  Gibson  (a),  in  1847,  a  case  resembling  Dixon 
V.  Baldwin  (b),  goods  had  been  sent  by  the  defendants,  the 
sellers,  at  the  request  of  Brown,  the  buyer,  to  Leech  and  Co., 
of  Liverpool.  The  report  is  not  by  any  means  clear  as  to 
what  was  the  precise  nature  of  the  relationship  of  Leech 
and  Co.  to  Brown,  but  they  appear  to  have  been  employed 
by  him  prior  to  this  transaction  to  forward  goods  to  Valparaiso, 
but  not  to  have  received  instructions  from  him  to  forward  the 
goods  in  question. 

Leech  and  Co.  received  the  goods  from  the  defendants, 
together  with  a  letter  stating  that  they  were  for  shipment  to 
Valparaiso,  and  Leech  and  Co.  had  them  put  on  board,  and 
subsequently  relanded  them  by  order  of  Brown  and  returned 
them  to  the  sellers  to  be  repacked.  Brown  became  insolvent 
withoiit  having  paid  for  the  goods,  and  the  sellers  asserted 
a  right  to  retain  them  until  payment  had  been  made.  The 
plaintiffs  were  Brown's  assignees.  Wilde,  C.  J.,  delivering 
the  judgment  of  the  Court  for  the  plaintiffs,  said,  "that 
"  although  the  defendants  knew  that  the  goods  were  to  be 
"sent  to  Valparaiso,  and  so  informed  Leech  and  Co.,  yet 
"  Leech  and  Co.  could  not  forward  the  goods  simply  on  that 
''  information,  but  held  them  subject  to  such  orders  as  the 
"  buyer  might  give,  and  the  transitus  was  consequently  at  an 
"  end  as  soon  as  the  goods  came  to  their  hands.  And  further, 
"  that  independently  of  this  Brown  had,  by  relanding  the 
"  goods,  dealt  with  them  as  owner,  and  that  alone  was 
"  sufficient  to  put  an  end  to  the  transitus  (c). 

In  BetheU  v.  Clarh  {d),  in  1888,  goods  had  been  sold  by 
Clark  and  Co.,  of  Wolverhampton,  to  Tickle  and  Co.,   of 

(o)   Valpy  V.  Gibson,  4  C.  B.  837. 

(b)  Dixmi  V.  Baldivin,  5  East,  175. 

(c)  See  also  Foster  v.  Frampfon,  6  B.  &  C.  107. 

(i)  BetheU  v.  CJarl;  57  L.  J.  Q.  B.  302 ;  20  Q.  B.  D.  615. 

C  0 
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London,  and  the  sellers  were  instructed  to  consign  the  goods 
"  to  the  Darlmg  Doims,  to  Melbourne,  loading  in  the  East 
'''  India  Docks."  The  sellers  delivered  the  goods  to  the  London 
and  North  Western  Eailway  Company  to  be  forwarded  to  the 
ship,  and  they  were  accordingly  sent  by  railway  to  Poplar, 
and  from  there  to  the  ship  in  lighters  by  a  lighter  com- 
pany, as  agents  of  the  railway  company,  a  mate's  receipt 
being  taken  for  them  on  shipment,  which  was  forwarded  to 
the  buyers.  On  being  informed  of  the  insolvency  of  the 
buyers,  the  sellers  gave  notice  to  the  railway  company  to 
stop  the  delivery  of  the  goods  on  board  the  ship,  and  the 
railway  company  gave  a  similar  notice  to  the  lighter  company. 
Held,  that  the  transit  was  not  at  an  end  until  the  goods 
reached  Melbourne,  and  therefore  that'  the  sellers  had  till 
then  a  right  to  stop  them  in  transitu. 

In  Lyons  v.  Hofnmig  («),  in  1890,  Clare  bought  goods 
from  Hoffnung  and  Co.,  and  gave  instructions  for  the  packages 
to  be  marked  "^^."^ — that  is,  William  Clare,  Kimberley— and 
to  be  sent  to  Howard  Smith  and  Co.'s  wharf  in  Sydney,  for 
shipment  to  Kimberley.  He  told  the  sellers  that  he  was 
going  with  the  goods.  The  goods  were  sent  to  Howard 
Smith  and  Co.'s  wharf  to  be  shipped  by  one  of  their  ships, 
and  in  the  documents  Hoffnung  and  Co.  were  described  as 
the  shippers  of  the  goods,  Clare  as  the  consignee,  and  the 
place  of  destination  as  Kimberley.  Clare  obtained  a  bill  of 
lading  for  the  goods.  It  was  held  that  the  sellers  had  the 
right  to  stop  the  goods  on  the  voyage. 

In  cases  of  stoppage  in  transitu  the  question  is,  not  whether 
the  property  has  or  has  not  passed,  for  even  if  it  has  passed 
the  seller  may  have  the  right  to  retake  the  goods,  but  in 
what  capacity  did  the  captain  receive  the  goods,  whether  as 
the  servant  of  the  buyer  or  as  an  agent  to  carry. 

In  the  following  cases  it  was  argued  that  the  goods  had 
necessarily  been  delivered  to  the  buyer,  because  they  had 
been  placed  on  board  his  ship  or  a  ship  chartered  by  him. 

In  the  case  of  Van  Casteel  v.  Booker  {b),  in  1848,  Barton 


(a)  lymis  v.  Hoffnuncj,  69  L.  J.  P.  0.  79  ;  15  A.  C.  391. 
(6)    Ko?i  Casteel  v.  BooJcer,  18  L.  J.  Ex.  9;  2  Ex.  691. 
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and  Co.,  of  Liverpool,  sent  their  OAvn  ship  laden  with  coals 
to  Lyon,  Schwind  and  Co.  at  Rio,  who  sold  the  coals  and, 
partly  Avith  the  proceeds  but  mainly  with  their  own  funds, 
purchased  coffee,  which  they  put  on  board  the  same  ship, 
sending  an  invoice  to  Barton  and  Co.,  in  which  the  coffee 
Avas  stated  to  have  been  shipped  by  order  for  account  and  at 
the  risk  of  Barton  and  Co.  On  the  back  of  the  invoice  was 
an  account  in  which  they  credited  themselves  with  the 
invoice  price  of  the  coffee  and  debited  themselves  with  the 
proceeds  of  the  coal,  and  they  drew  on  Barton  and  Co.  for 
the  balance.  They  took  the  bill  of  lading  deliverable  to 
order  or  assigns,  "he  or  they  paying  iieight  free  "  (the  word 
"free"  was  inserted  in  writing  into  a  printed  form),  and 
sent  it  indorsed  in  blank  to  Barton  and  Co.  Barton  and  Co. 
were  heavily  indebted  to  their  bankers,  and  had  been 
threatened  by  them  with  certain  proceedings.  These  facts 
came  to  the  knowledge  of  Lyon,  who  was  the  Liverpool  agent 
of  Lyon,  Schwind  and  Co.  He  pressed  Barton  and  Co.,  and 
they  agreed  that  when  the  bills  of  lading  came  to  hand  they 
should  be  given  to  Haynes  Higginson  to  hold  them  to  the 
order  of  Lyon  as  security  against  the  bills  of  exchange  drawn 
against  the  coffee.  On  the  11th  of  November  Barton  and 
Co.  became  bankrupt.  The  bill  of  lading  arrived  on  the 
12th,  and,  pursuant  to  the  agreement,  was  delivered  by 
Barton  and  Co.  to  Haynes  Higginson,  who  handed  it  to 
Lyon,  and  he  pledged  it  with  the  plaintiffs.  When  the 
cargo  arrived  it  was  taken  possession  of  by  a  messenger 
from  the  defendants,  who  were  the  assignees  of  Barton  and 
Co.,  and  the  captain  was  served  with  two  notices,  one  from 
the  plaintiffs  claiming  the  cargo  as  indorsees  of  the  bill  of 
lading,  and  the  other  from  Lyon,  who  claimed  to  stop  the 
goods  m  transitu  as  the  agent  of  the  unpaid  sellers.  Lyon 
appears  to  have  been  acting  in  this  on  the  plaintiff's  behalf. 

Baron  Eolfe  told  the  jury  that  there  could  be  no  right  to 
stop  in  transitu,  as  delivery  on  board  the  consignee's  own  ship 
amounted  to  a  taking  possession. 

On  granting  a  new  trial,  Parke,  B.,  delivering  the  con- 
sidered judgment  of  the  Court,  pointed  out  that  the  form  of 

c  c  2 
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tlie  bill  of  lading  was  not  conclusive  to  restrain  tlie  effect  of 
delivery  on  board  the  consignee's  own  vessel. 

He  said:  "The  contract  for  carriage,  whicli  the  bill  of 
"  lading  is,  is  made  expressly  with  the  consignor,  and  he  no 
"  doubt  might  sue  upon  it,  though  in  making  it  he  was 
"  really  acting  as  agent  of,  and  for,  the  consignee.  But  if 
"  he  made  it  as  agent  for  and  on  behalf  of  the  consignee,  the 
"  consignee  also,  as  being  the  real  principal,  might  sue,  if 
"  there  had  been  a  breach  of  the  contract  to  carry.  Not- 
"  withstanding  the  form  of  the  bill  of  lading,  therefore,  the 
"  contract  may  have  been  made  really  on  behalf  of  the 
"  vendee,  though  ^^rimd  facie  it  is  made  on  behalf  of  the 
"  vendor;  and  it  is  a  question  for  the  jury,  to  be  decided  on 
"  the  evidence,  looking  at  the  form  of  the  bill  of  lading, 
"  particularly  noticing  that  it  is  made  freight  free,  and  the 
"  language  of  the  invoice,  and  the  immediate  transfer  of  the 
"  bill  of  lading  to  the  bankrupts,  and  other  facts,  whether 
"  the  goods  were  not  really  delivered  on  board  to  be  carried 
"  for  and  on  account  and  at  the  risk  of  the  bankrupts." 

In  the  case  of  Schotsman  v.  Lancashire  and  Yorhsliire 
Eaihvaij  Co.  (a),  in  1867,  Lord  Chelmsford,  L.  C,  said  that 
the  delivery  in  the  buyer's  own  ship  is  a  final  delivery  at 
the  place  of  destination  unless  the  seller  restrains  the  effect 
of  such  delivery.  In  this  case  the  goods  were  delivered  on 
board  a  vessel  belonging  to  the  consignee,  and  the  bills  of 
lading  had  been  taken  making  the  goods  deliverable  to  the 
consignee  or  assigns.  It  was  admitted  that  the  property  had 
passed  to  the  consignee,  and  the  question  was,  was  there  a 
delivery  ?     It  was  held  that  there  was. 

Berndtson  v.  Strang  (b),  in  1868,  was  a  case  in  which 
timber  in  Sweden  had  been  delivered  on  board  a  vessel 
chartered  to  the  buyers  The  bill  of  lading  was  indorsed 
and  handed  over  to  the  buyers  in  exchange  for  their 
acceptance.      The   buyers   insured   the   timber.      On   their 


(a)  Schotsman  v.  Lanes,  and  Yorks.  Ry.  Co.,  2  Ch.  Ap.  337,  in  1867 ;  36  L.  J.  Ch. 
361 ;  reversed  on  another  point,  L.  E.  2  Oh.  332. 

(J)  Berndtson  t.  Strang,  37  L.  J.  Oh.  665;  L.  E.  4  Eq.  481  ;  3  Oh.  App. 
588. 
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insolvency  the  goods  were  stopped  in  transit a^when  the  ship 
arrived  in  England.  Lord  Cairns,  L.  C,  said  this  was  a 
charter  of  an  ordinary  kind  which  did  not  make  the  buyers, 
even  for  a  time,  the  owners  or  hirers  of  the  ship,  but  merely 
operated  as  by  way  of  contract  with  the  owners  of  the  ship, 
that  they  would  carry  timber  to  a  particular  port,  and  that 
the  timber  was  in  the  custody  of  a  person  intermediate 
between  the  seller  who  had  parted  with  it,  and  the  buyer 
who  had  not  obtained  actual  possession ;  and  held  that  the 
stoppage  was  good.  This  case  was  followed  in  the  case  of 
Ex  parte  Roseveai  China  Claij  Co.,  In  re  Code  (a),  in  1879, 
where  the  facts  were  very  similar. 

In  Kemp  V.  Ismaij,  Tmrie  and  Co.  (h),  in  1909,  Wincott, 
Cooper  and  Co.,  who  were  commission  agents,  received 
instructions  to  buy  certain  goods  on  commission.  They 
made  contracts  with  six  sellers  at  Manchester  for  the  pur- 
chase of  the  goods,  and  so  far  as  the  sellers  were  concerned 
they  were  the  principals,  the  real  principals,  who  were  the 
buyers  in  Australia,  being  undisclosed.  The  property  in  the 
goods  passed  on  delivery  to  the  carrier  at  Manchester. 
Wincott,  Cooper  and  Co.  instructed  the  sellers  to  mark  the 
goods  "  N.X.Z.  Adelaide,"  and  forward  them  to  Liverpool  to 
the  order  of  the  defendants,  who  were  forwarding  agents,  for 
shipment  per  the  steamship  Siicvic.  On  1st  January,  1908, 
Wincott,  Cooper  and  Co.  advised  the  defendants  that  they 
had  instructed  the  sellers  to  forward  the  goods  for  shipment 
per  the  Siieoic,  and  directed  them  to  include  all  the  parcels 
in  one  bill  of  lading  deliverable  to  the  order  of  Wincott, 
Cooper  and  Co.  at  Adelaide.  On  the  11th  January  the  goods 
were  delivered  on  board,  and  on  the  18th  the  ship  sailed.  On 
the  15th  January,  Wincottj  Cooper  and  Co.  became  insolvent, 
and  the  sellers  stopped  the  goods  in  transitu.  The  trustee  in 
bankruptcy  of  Wincott,  Cooper  and  Co.  brought  an  action  to 
recover  from  the  defendants  the  value  of  the  goods. 

Held,  by  Lord  Alverstone,  C.  J.,  that  the  action  could  not 


(a)  Ex  parte  Bosevear  China  Clay  Co.,  48  L.  J.  Bank.  100 ;  11  Ch.  1).  560. 
(i)  Kemp  V.  Tamaij,  Imrie  and  Co.,  100  L,  T.  Eep,  996, 
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be  maintained,  as  the  seller's  right  to  stop  in  tiwisitu  was  not 
determined  by  a  receipt  of  the  goods  by  the  defendants  at 
Liverpool. 

In  Fraser  v.  Witt  (a),  in  1868,  a  cargo  was  consigned  from 
Bahia  to  a  firm  in  Glasgow ;  the  bill  of  lading  stated  that  the 
ship  was  "  bound  for  Falmouth,  Cowes,  or  Queenstown  for 
"  orders."  When  the  ship  arrived  at  Falmouth  the  master 
asked  the  consignor's  agents  in  London  for  orders  :  they 
applied  to  the  Glasgow  firm  for  instructions  as  to  the  desti- 
nation of  the  ship ;  but  before  they  received  them  the 
Glasgow  firm  became  insolvent,  and  the  goods  were  stopped. 
Lord  Eomilly,  M.  K.,  held  that  there  had  been  no  constructive 
delivery,  and  that  the  stoppage  was  good. 

In  Ex  parte  Gibhs  (h),  in  1875,  the  course  of  dealing 
between  the  sellers  in  America  and  Whitworth  and  Co.  of 
Halifax  was  as  follows.  Cotton  was  consigned  by  the  sellers 
to  Brown  and  Co.,  their  agents  in  Liverpool,  to  whom  they 
forwarded  the  bill  of  lading  together  with  a  bill  of  exchange 
drawn  on  Whitworth  and  Co.  When  Whitworth  and  Co. 
had  accepted  the  bill  they  received  the  bill  of  lading  from 
Brown  and  Co.,  and  having  indorsed  it,  sent  it  to  the 
manager  of  the  Lancashire  and  Yorkshire  Eailway  Co.  at 
Liverpool.  The  railway  company  then  j)aid  the  freight,  got 
possession  of  the  cotton,  and  forwarded  it  from  Liverpool  to 
a  station  near  Halifax,  where  it  was  put  into  a  siding 
adjoining  Whitworth  and  Co.'s  works.  It  was  held  by 
Bacon,  Y.-C,  that  the  transitiis  was  at  an  end  at  Liverpool, 
when  the  cotton  was  delivered  to  the  buyer's  agent. 

In  Ex  imrte  Waisoii{c),  in  the  Court  of  Appeal,  in  1877, 
Watson  and  Love  agreed  that  Watson  should  send  goods  to 
Kothwell  and  Co.,  of  Shanghai,  for  sale,  and  draw  on  Love 
for  the  price.  Watson  employed  Cojiperthwaite,  a  packer  at 
Bradford,  to  pack  the  goods  and  forward  them  to  London  for 
shipment.     Copperthwaite  wrote  to  Love  that  he  was  waiting 


(a)  Fraser  v.  Witt,  L.  E.  7  Eq.  64. 

(b)  Ex  parte  Gibhs,  4:5  L.  J.  Bank.  10;  1  Ch.  D.  101. 

(c)  Ex  parte  Watson,  46  L.  J.  Bank.  97  ;  5  Ch.  D.  35.     See  also  Ex  parte  Miles, 
III  re  Isaacs,  15  Q,  B.  D.  39. 
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for  forwarding  instructions.  Love  gave  him  instructions  to 
send  them  on  board  the  Gordon  CuMh  loading  in  the  Thames 
for  Shanghai,  and  the  goods  were  forwarded  by  rail  to  London, 
marked  ' '  Shanghai. ' '  The  railway  company  then  advised  Love 
that  the  goods  were  lying  at  one  of  their  London  stations,  and 
asked  for  instructions.  The  goods  Avere  put  on  board  the 
Gordon  Castle,  and  bills  of  lading  made  out  to  the  order  of 
Love  or  his  assigns,  but  remained  in  the  possession  of  the 
shipowners  until  Love  became  bankrupt.  It  was  held  by 
James,  Baggallay,  and  Bramwell,  L.  JJ.,  that  the  trandtus 
continued  from  Bradford  to  Shanghai. 

In  Ex  parte  Barrow  (a),  in  1877,  goods  sent  from  London 
to  Falmouth  by  ship  were  delivered  on  the  quay  at  Falmouth 
and  taken  to  the  warehouse  of  Carne,  who  acted  as  the 
shipping  company's  agent  to  receive  the  goods.  Carne's 
course  of  business  was  to  let  the  consignee  know  that  the 
goods  were  lying  in  his  warehouse  at  the  consignee's  risk, 
and  would  be  delivered  on  payment  of  freight  and  charges. 
In  this  case  when  the  goods  were  landed,  the  buyer  had 
absconded,  and  Carne  therefore  gave  no  notice.  Bacon,  V.-C, 
held  that  Carne  had  never  become  the  buyer's  agent  to  hold 
the  goods  for  him,  and  the  trausitim  was  not  at  an  end. 

In  Ex  parte  Cooper  {h),  in  1879,  in  the  Court  of  Appeal,  a 
cargo  of  iron  castings  was  consigned  by  the  sellers  in 
Scotland  in  a  vessel  chartered  by  them,  to  McLaren  and  Co. 
in  London.  McLaren  was  a  partner  in  both  the  Scotch  and 
English  firms.  When  part  of  the  goods  had  been  placed  on 
board  a  barge  belonging  to  the  English  firm,  McLaren,  who 
was  in  Scotland  and  knew  of  the  insolvency  of  both  firms, 
sent  a  telegram  to  the  manager  of  the  English  firm  to  stop 
unloading.  At  this  time  the  Scotch  firm  was  considerably  in 
debt  to  the  London  firm.  It  was  argued  for  the  trustee  of 
the  London  firm  that  the  notice  of  stoppage  in  transit  a  should 
have  been  given  to  the  master  of  the  ship,  and  that  the 
stoppage  amounted  to  a  fraiidulent  preference  of  the  Scotch 


(a)  Ek  parte  Bairow,  46  L.  J.  Bank.  71  ;  6  Ch.  D.  783. 
(6)  Ex  parte  Cuuper,  11  Oli.  D.  68. 
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firm,  and  that  the  delivery  of  part  of  the  cargo  operated  as 
delivery  of  the  Avhole.  But  it  was  held  by  James,  Brett,  and 
Cotton,  L.  JJ.,  that  the  stoppage  was  good. 

In  Ex  parte  Golding,  Davis  and  Co.  (a),  in  1880,  Golding 
and  Co.  sold  caustic  soda  to  Knight  and  Sons,  to  be  delivered 
in  monthly  quantities,  "  shipment  f.o.b.  Liverpool.  Price 
"  lil.  per  ton,"  and  received  instructions  from  them  to  ship 
the  soda  at  Liverpool  on  board  the  Larnaca,  for  New  York. 
Golding  and  Co.  followed  the  instructions,  and  the  bills  of 
lading  making  the  soda  deliverable  at  New  York  to  Taylor 
and  Sons  (to  whom  Knight  and  Sons  had  re-sold  it),  Avere 
sent  to  Knight  and  Sons.  Golding  and  Co.  heard  of  Knight 
and  Sons'  insolvency  and  stopped  the  soda  before  the  Larnaca 
sailed.  The  Court  of  Appeal  held  that  the  stoppage  was 
good.  The  letters  f.o.b.  merely  determine  that  the  cost  of 
shipment  shall  fall  on  the  seller. 

In  Ex  parte  Falk  {h),  in  1880,  where  salt  was  consigned  to 
Calcutta,  the  seller  served  a  notice  of  stoppage  in  transitu  on 
the  shipowners  in  Liverpool,  and  they  telegraphed  to  Calcutta. 
A  day  or  two  later  the  seller  telegraphed  to  Calcutta  to  stop 
the  salt.  Bramwell,  L.  J.,  seems  to  have  been  of  opinion  that 
the  shipowners  were  not  under  any  obligation  to  stop  the 
goods,  and  that  there  was  no  good  stoppage  under  the  cir- 
cumstances until  the  seller  himself  telegraphed.  But  in  the 
House  of  Lords,  Lord  Blackburn  took  a  contrary  view  (a). 

Kendal  v.  Marsliall,  Steccns  and  Co.  (d),  in  the  Court  of 
Appeal,  in  1883,  shows  how  extremely  difficult  it  is  to  deter- 
mine at  what  point  the  transitus  ends.  Leoffler  verbally 
contracted  with  Ward  and  Son  of  Bolton  to  purchase  cotton 
waste.  Nothing  was  said  as  to  the  place  of  delivery.  Leoffler 
then  arranged  with  Marshall,  Stevens  and  Co.,  shipowners, 
that  the  goods  should  be  sent  to  them  at  Garston  and  for- 


(a)  Ex  parte  Golding,  Davis  and  Co.,  13  Oh.  D.  628.  See  also  Ex  parte  Rosevear 
China  Clay  Co.,  48  L.  J.  Bauk.  100;   U  Oh.  D.  560. 

{h)  Ex  parte  Falk,  14  Ch.  D.  446,  post,  p.  440,  where  the  facts  are  set  out  at 
some  length. 

(c)  Kemp  V.  Falk,  7  App.  Ca.  585. 

(rl)  Kendal  v.  Marshall,  Stevens  and  Co.,  52  L.  J.  Q.  B.  313;  11  Q.  B.  D. 
351. 
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wai'ded  to  Eoueu.  When  the  goods  were  ready,  Ward  and  Son 
asked  Leoffler  where  they  should  send  them.  Leofflerreplied: 
"  Send  them  to  Marshall,  Stevens  and  Co.,  Garston  ;  "  and 
on  the  same  day  he  directed  Marshall,  Stevens  and  Co.  to  for- 
ward them  to  Eouen.  Ward  and  Son  delivered  the  goods  to  the 
London  and  North  Western  Eailway  Co.  at  Bolton  to  be  for- 
warded to  Marshall,  Stevens  and  Co.  at  Garston.  A  day  or 
two  afterwards  the  railway  company  gave  notice  to. Marshall, 
Stevens  and  Co.  that  the  goods  had  arrived,  and  that  if 
delivery  were  not  taken  in  due  course,  the  railway  company 
would  hold  them  as  warehousemen  and  charge  rent.  The 
goods  remained  in  the  goods  shed  for  some  days,  and  on 
the  insolvency  of  Leoffler  were  stopped  by  Ward  and  Co. 
Leoffler's  assignee  claimed  them.  Matthew,  J.,  held  that  the 
transitus  was  not  at  an  end,  but  the  Court  of  Appeal,  consist- 
iug  of  Brett,  Cotton,  and  Bowen,  L.  JJ".,  took  the  opposite 
view.  The  facts  that  Leoffler  had  never  directed  Ward  and 
Co.  to  send  the  goods  to  Eoueu,  nor  to  deliver  them  to 
Marshall,  Stevens  and  Co.  in  order  to  be  forwarded  to  Eouen, 
seem  to  have  had  very  great  weight  Avith  the  Court  of 
Appeal  {a)  :  as  Lord  Justice  Bowen  put  it,  it  was  no  part  of 
the  bargain  between  the  seller  and  the  buyer  that  the  transit 
should  last  up  to  a  certain  time. 

In  Taijlor  v.  Great  Eastern  Railwaij  Co.  (6),  in  1901,  Barnard 
Brothers  sold  to  one  Sanders,  a  corn  merchant,  a  quantity 
of  barley  "on  rail"  at  a  named  raihvay  station  to  Sanders' 
order,  Barnard  Brothers  gave  the  railway  company  a  written 
order  directing  them  to  transfer  the  goods  to  "  await  the 
"  order  of  Sanders."  The  goods  having  arrived  at  the 
station,  the  company  sent  an  advice  note  to  Sanders  stating 
that  the  goods  awaited  his  orders  and  were  held  by  them, 
not  as  common  carriers,  but  as  warehousemen  at  owner's  sole 
risk.     Sanders  neither  acknowledged  the  receipt  of  the  advice 

(a)  See  also  Ex  pa  He  Miles,  In  re  Isaacs,  15  Q.  B.  D.  39. 

(b)  Taylor  r.  Oreat  Eastern  Ry.  Co.,  6  Com.  Cas.  121.  It  was  also  held  in  this 
case  that  the  attempt  hy  Sanders  to  resell  the  goods  was  evidence  of  an  act 
done  by  him  in  relation  to  the  goods  which  recognised  a  pre-existing  contract 
of  sale  to  him  by  Barnard  Brothers,  and  that  Sanders  had  accepted  the  goods 
within  the  meaning  of  section  4  of  the  Sale  of  Goods  Act. 
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note  nor  did  he  inspect  tie  goods,  but  he  endeavoured,  without 
success,  to  resell  the  goods  by  means  of  a  sample  which  had 
been  supplied  to  him  by  Barnard  Brothers.  Sanders  having 
committed  an  act  of  bankruptcy,  and  not  having  paid  Bar- 
nard Brothers,  the  latter  stopped  delivery,  and  the  company 
redelivered  the  goods  to  them.  In  an  action  by  the  plaintiff, 
as  trustee  in  the  bankruptcy  of  Sanders,  against  the  railway 
company  for  damages  for  conversion,  it  was  held,byBigham,  J., 
that  the  transit  was  at  an  end,  and  that  the  company  were 
liable  in  damages  for  conversion. 

Those  cases  decided  under  the  Statute  of  Frauds  (a)  as  to 
what  amounts  to  an  actual  receipt  may  have  some  bearing  on 
this  subject.  They  are  not  cases  of  stoppage  in  transitu,  but 
are  authorities  to  show  under  what  circumstances  the  goods 
have  been  held  to  have  been  delivered  to  the  buyer. 

In  none  of  these  cases  of  stoppage  in  transitu,  it  may  be 
observed,  was  there  any  doubt  as  to  the  law ;  the  question 
was  one  of  fact,  viz.,  in  what  capacity  did  the  different 
agents  hold  possession,  whether  as  agent  to  forward,  or  as 
agent  to  hold  for  the  buyer  ?  This  question  becomes  still 
more  difficult  to  answer  where  the  party  holding  the  goods 
acts  in  two  capacities,  as,  for  instance,  a  carrier,  who  also  acts 
as  a  warehouseman,  and  who  may,  therefore,  have  goods  in  his 
warehouse  either  as  a  place  of  deposit  connected  with  the 
carriage,  or  as  a  place  of  deposit  subject  to  the  orders  of  the 
buyer  ;  or  a  wharfinger,  who  sometimes  receives  the  goods  as 
agent  to  the  shipowner  and  sometimes  as  agent  to  the  con- 
signee. In  all  such  cases  as  the  leading  fact,  viz.,  the  posses- 
sion of  the  goods,  is  in  itself  ambiguous,  it  is  necessary  to 
gather  the  intention  of  the  parties  from  their  minor  acts. 

As  was  before  stated,  if  the  possessor  of  the  goods  has  the 
intention  to  hold  them  for  the  buyer,  and  not  as  an  agent  to 
forward,  and  the  buyer  intends  the  possessor  so  to  hold  them 
for  him,  the  traiisitus  is  at  an  end  ;  but  it  is  apprehended  that 
both  these  intents  must  concur,  and  that  neither  can  the 
carrier  of  his  own  will  convert  himself  into  a  warehouseman, 

(a)  A7itc,  p.  26. 
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SO  as  to  termiuate  th.e  transitus,  without  the  agreeing  mind 
of  the  buyer  :  James  v.  Griffin  (a),  nor  can  the  buyer  change 
the  capacity  in  which  the  carrier  holds  possession  without  his 
assent,  at  least  until  the  carrier  has  no  right  whatsoever  to 
retain  possession  against  the  buyer  :  Jackson  v.  Nichol  (h). 

These  principles  are  adopted  by  the  Sale  of  Goods  Act, 
which  enacts  in  section  45  : — 

"  (3.)  If,  after  the  arrival  of  the  goods  at  the  appointed 
"  destination,  the  carrier  or  other  bailee  (or  custodier)  acknow- 
"  ledges  to  the  buyer  or  his  agent,  that  he  holds  the  goods  on 
"his  behalf  and  continues  in  possession  of  them  as  bailee  or 
''  custodier  for  the  buyer,  or  his  agent,  the  transit  is  at  an 
"  end,  and  it  is  immaterial  that  a  further  destination  for  the 
"  goods  may  have  been  indicated  by  the  buyer. 

"  (4.)  If  the  goods  are  rejected  by  the  buyer,  and  the 
"carrier  or  other  bailee  (or  custodier)  continues  in  possession 
"  of  them,  the  transit  is  .not  deemed  to  be  at  end,  even  if  the 
"  seller  has  refused  to  receive  them  back." 

In  Eowe  v.  Pichforcl{c),  in  1817,  a  trader  in  London  was 
in  the  habit  of  purchasing  goods  at  Manchester,  and  of  ex- 
porting them  to  the  Continent  soon  after  their  arrival  in 
London.  He  had  no  warehouse  in  London,  and  the  goods 
consigned  to  him  usually  remained  in  the  waggon  office  of 
the  defendants,  who  were  carriers,  until  they  were  removed 
for  the  purpose  of  being  shipped.  A  j)arcel  of  goods  lying 
at  the  office  at  the  time  of  the  buyer's  bankruptcy  was  held 
to  be  no  longer  in  transitu. 

And  this  is  more  clearly  the  case  where  the  buyer  has 
dealt  with  the  goods  lying  in  the  carrier's  warehouse  as  his 
own  (d). 

In  James  v.  Griffin  {a),  in  1837,  the  bankrupt  had  often 
used  Beale's  wharf  as  his  warehouse  for  lead.  Being  in 
insolvent  circumstances,  he  did  not  wish  to  accept  a  cargo  of 
lead  purchased  by  him,  but  not  paid  for ;  but  in  order  to  set 


(o)  James  v.  Grijjin,  2  M.  &  W.  623. 
(h)  Jachson  v.  Nichol,  b  Bing.  N.  C.  508. 
(c)  Howe  V.  Fichford,  8  Taunt.  83. 
{d)  Foster  v.  Frampton,  6  B.  &  t\  107. 
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the  ship  free,  he  told  the  captain  to  land  it  on  Bealo's  wharf. 
He  intended  this  not  to  be  a  deliA'ery  to  himself,  bnt  he  did 
not  commnnicate  his  intention  to  the  Avharfingers,  and  they 
seem  to  have  considered  themselves  as  agents  to  hold  posses- 
sion for  him ;  then  the  goods  were  stopped.  The  Court  of 
Exchequer  all  agreed  that  the  question  was,  whether  the 
possession  of  Beale's  wharfingers  was  the  possession  of  the 
bankrupt  or  not ;  but  Lord  Abinger  thought  tliat  the  inten- 
tion in  the  bankrupt's  mind  not  being  expressed  to  the 
wharfingers  was  quite  immaterial,  and  that  the  transitiis  Avas 
at  an  end.  Parke,  BoUand,  and  Alderson,  BB.,  held  that, 
except  as  a  test  of  its  reality,  it  did  not  matter  whether  ho 
communicated  the  intention  or  not,  and  the  transitn^  was  by 
them  held  to  continue.  In  that  case  the  holder  of  the  goods 
meant  to  hold  them  for  the  biiyer  ;  but  that  did  not  render 
his  possession  the  constructive  possession  of  the  buyer, 
because  the  buyer's  assent  was  wanting. 

In  Johsoii  V.  Ejqx'nlu'im  aud  Co.  (a),  in  1905,  the  plaintiff 
sold  ten  tons  of  waggon  brass  to  the  defendants  ex  York  stores 
to  be  forwarded  to  the  Co-operative  Wholesale  Society  at 
Goole.  The  defendants  informed  the  Co-operative  Society, 
who  were  shipping  agents,  that  they  would  receive  the  brass  and 
forward  it  per  steamer  to  Hamburg.  The  plaintiff  sent  the 
goods  to  Goole,  where  they  were  received  by  the  Co-operative 
Society  and  forwarded  to  Hamburg.  When  the  goods  arrived 
at  Hamburg,  the  plaintiff,  who  was  unpaid,  telegraphed  to 
the  Co-operative  Society's  branch  at  that  city  instructions  not 
to  deliver.  Held,  that  the  transit  ended  at  Goole  when  the 
goods  were  received  there  by  the  Co-operative  Society  as 
agents  for  the  defendants. 

In  Hcinch'D  v.  Earl(h),  in  1857,  the  plaintiff  had  con- 
signed hemp  to  Horn  in  Sunderluud,  where  it  arrived  on  the 
2nd  of  February,  and  Horn,  finding  himself  insolvent,  and 
being  anxious  not  to  receive  the  hemp,  on  the  following  day 
instructed  his  manager  to  go  to  the  wharf  where  the  hemp 


(a)  Jobsun  V.  Eppeiiheim  and  Co.,  21  T.  L,  E.  -let). 

(6)  lieineketj  v.  Kaiic,  1>8  L.  J.  Q.  B.  Y9  j  8  E.  &  13,  410. 
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was  lying  and  countermand  the  deliA-eiy.  The  hemp,  not- 
withstanding these  instructions,  was  delivered  at  Horn's 
works  during  his  absence,  and  Horn  stopped  payment  in  the 
evening.  He  consulted  a  solicitor  as  to  whether  he  could 
return  the  hemp,,  and  was  advised  he  could  not  do  so.  On 
the  6th  the  seller  demanded  the  hemp  from  Horn.  It  was 
held,  reluctantly,  by  the  Court  of  Queen's  Bench,  and  the 
judgment  was  affirmed  in  the  Exchequer  Chamber,  that 
although  the  goods  had  not  ceased  to  be  in  transitu,  merely 
because  they  were  on  Horn's  premises,  yet  the  transitus  had 
ceased  under  the  circumstances,  Horn  having  assented  to 
their  remaining  there  before  the  6th,  the  date  when  the 
plaintiffs  demanded  them. 

In  the  case  of  Bolton  v.  The  Lancashire  and  Yorkshire  Bail- 
way  Co.  (a),  in  1866,  both  the  seller  and  the  buyer  repu- 
diated the  ownership  of  certain  goods  lying  at  a  station  on 
the  defendants'  line,  until  the  buyer  became  bankrupt,  when 
his  assignee  made  a  claim  to  them.  The  real  question  was, 
whether  the  company  held  the  goods  as  the  bailee  of  the 
buyer,  or  merely  as  an  agent  to  forward.  Parsons  had  pur- 
chased eleven  skips  of  cotton  twist  from  Wolstencroft,  and 
after  taking  three  of  them  declined  to  receive  any  more. 
Wolstencroft  sent  the  remaining  eight  to  Brierly,  a  station 
on  the  defendants'  line,  and  instructed  the  defendants  to 
deliver  them  to  Parsons.  Parsons'  carter  took  four  of  them 
away  by  mistake,  and  Parsons  returned  them  at  once,  and 
then  consigned  the  whole  eight  back  to  Wolstencroft  at  Sal- 
ford  ;  but  Wolstencroft  refused  to  receive  them,  and  sent 
them  to  Brierly  a  second  time,  Avhere  Parsons  again  refused 
to  have  anything  to  do  with  them.  Subsequently  Wolsten- 
croft instructed  the  railway  company  not  to  deliver  the  goods 
to  Parsons,  and  obtained  possession  of  them.  The  Court  held 
that  Wolstencroft  had  effectually  stopped  the  goods.  Erie, 
C.  J.,  said,  "  As  to  the  four  which  were  taken  by  the  carman 
"to  his  mill,  they  were  so  taken  without  his  orders,  and 
"against  his  will ;  it  was  just  the  same  as  if  they  had  been 

(a)  Bulton  V.  Lanes,  awl  Yorks.  By.  Co.,  36  L.  J.  Oh.  361  ;  L.  E.  1  C.  P.  431, 
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"  carried  by  a  "wrong-doer.  It  was  urged  by  Mr.  Holker, 
"that,  being  repudiated  by  both,  parties  to  the  contract,  the 
"  goods  remained  in  the  hands  of  the  railway  company  as 
"  warehouseman  for  the  real  owner,  that  is,  for  Parsons. 
"There  is  no  doubt  but  that  the  carrier  may  and  often  does 
"become  a  warehouseman  for  the  consignee  ;  but  that  must 
"  be  by  virtue  of  some  Contract  or  course  of  dealing  between 
"  them,  that,  when  arrived  at  their  destination,  the  character 
"of  carrier  shall  cease,  and  that  of  warehouseman  supervene. 
"  Here,  however,  there  is  no  evidence  of  any  such  contract  or 
"  course  of  dealing." 

In  Jackson  y.  Nichol  (a),  in  1839,  the  bankrupt  repeatedly 
demanded  the  goods  from  the  holders  before  any  stoppage  in 
transitu,  but  they  refused  to  give  them  up,  and  the  Court  of 
Common  Pleas  held  that  the  goods  had  not  come  to  the  pos- 
session of  the  bankrupt.  There  the  assent  of  the  actual  holder 
Avas  wanting,  and  it  seems  to  have  been  the  only  thing  want- 
ing to  put  an  end  to  the  transitus. 

So  also  in  Lachington  v.  Atlierton  (b),  in  1844,  where  the 
buyer  before  his  insolvency  demanded  the  goods  from  the 
warehousemen,  but  they  refused  to  deliver  them  on  account 
of  an  informality  in  the  delivery  order,  the  Common  Pleas 
held  that  there  was  no  possession  taken  by  the  purchaser  so 
as  to  determine  the  seller's  rights.  In  that  case,  had  the 
warehousemen  g,ssented  to  the  informal  delivery  order,  they 
would  have  given  possession  to  the  buyer ;  and  the  case, 
therefore,  seems  the  converse  of  James  v.  Griffin  (c),  as  in  the 
one  case  the  bailee  of  the  goods  meant  to  hold  them  for  the 
buyer,  who  did  not  assent,  and  in  the  other  the  buyer 
required  the  bailee  to  hold  them  for  him,  but  the  bailee  did 
not  assent. 

The  agent  to  forward  may  very  well  agree  to  hold  the 
goods  as  an  agent  to  keep  the  goods,  without  thereby  aban- 
doning any  lien  which  he  may  have  in  the  capacity  of  carrier. 


(a)  Jackson  v.  Nichol,  o  Bing.  N.  0.  508,  ante,  p.  395. 

(b)  Lackington  v.  Atlierton,  13  L.  J.  C.  P.  140 ;  8  Scott,  N.  S.  38  ;  7  M.  &  G. 
360. 

(c)  James  v.  Oriffin,  2  M,  &  W.  624,  ante,  p.  395. 
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for  freight  or  otherwise.  He  may  in  substance  say,  "I  will 
''hold  the  goods  for  you,  and  at  your  disposal,  but  neither  you 
"  nor  any  one  else  shall  take  them  away  without  paying  my 
"  charges  ;  "  and  if  such  an  agreement  is  come  to,  the  transitus 
is  ended.  It  is,  therefore,  no  conclusive  test  of  a  transitus  or 
none,  whether  the  buyer  has  acquired  an  immediate  right  to 
the  possession  or  not,  though  it  may  afford  strong  evidence 
as  to  the  nature  of  the  actual  holder's  possession,  which  it  is 
conceived  depends  upon  mutual  intention. 

Before  the  point  was  finally  decided  by  Act  of  Parliament 
it  was  generally  thought  that  the  buyer  had  a  right  to 
anticipate  the  end  of  the  transit  and  thus  defeat  the  seller's 
right  of  stoppage,  and  the  law  is  now  settled  by  section  45  (2)  of 
the  Sale  of  Goods  Act,  which  provides  that  "if  the  buyer  or 
"  his  agent  in  that  behalf  obtains  delivery  of  the  goods  before 
"their  arrival  at  the  appointed  destination,  the  transit  is  at  an 
"end." 

In  Whitehead  v.  Anderson  (a),  in  1842,  the  assignees  of 
the  bankrupt  buyer  of  a  cargo  of  timber  to  arrive  at 
Wyrewater,  directed  Benbow  to  take  possession,  and  accord- 
ingly, as  soon  as  the  ship  arrived,  Benbow  went  on  board 
and  told  the  captain  that  he  had  come  to  do  so.  To  this  the 
captain  made  no  reply,  but  invited  him  into  the  cabin,  into 
which  the  ends  of  the  timber  projected,  and  there  Benbow 
saw  and  touched  them.  The  captain  subsequently  said  he 
would  deliver  the  cargo  to  Benbow  when  he  was  satisfied 
about  the  freight,  but  he  did  not  consent  to  deliver  immediate 
possession,  or  to  waive  his  lien  for  freight.  They  then  went 
ashore.  The  seller's  agent  went  on  board  afterwards,  and 
told  the  mate  that  he  had  come  to  stop  the  goods,  and  the 
defendants,  who  were  the  seller's  agents,  subsequently  ob- 
tained possession.  The  Court  held  that  what  took  place 
between  Benbow  and  the  captain  did  not  amount  to  a  con- 
structive possession  by  the  buyers,  and  gave  judgment  for 
the  defendants. 

Parke,  B.,  in  delivering  the  judgment  of  the  Court,  states 

(a)  Whitehead  v.  Anderson,  9  M,  &  W.  518  ;  Tudor's  L.  0.  Merc.  Law,  632. 
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the  law  on  this  point  thus  :  "  The  law  is  clearly  settled  that 
'  the  unpaid  vendoi-  has  a  right  to  retake  the  goods,  before 
'  they  have  arrived  at  the  destination  origmalhj  contemplated 
'  hij  the  purchaser,  unless  in  the  meantime  they  come  to  the 
'  actual  or  constructive  possession  of  the  vendee.  If  the 
'  vendee  take  them  out  of  the  possession  of  the  carrier  into 
'  his  own,  Avith  or  without  the  consent  of  the  carrier,  there 
'  seems  to  be  no  doubt  that  the  transit  would  be  at  an  end ; 
'  though  in  the  case  of  the  absence  of  the  carrier's  consent, 
'  it  may  be  a  wrong  to  him  for  which  he  would  have  a  right 
'  of  action.  This  is  a  case  of  actual  possession,  which  cer- 
'  tainly  did  not  occur  in  the  present  instance.  A  case  of 
'  constructive  possession  is  where  the  carrier  enters,  expressly 
'  or  by  implication,  into  a  new  agreement  distinct  from  the 
<  original  contract  for  carriage,  to  hold  the  goods  for  the 
'  consignee  as  his  agent ;  not  for  the  purpose  of  expediting 
'  them  to  the  place  of  original  destination  pursuant  to  that 
'  contract,  but  in  a  new  character,  for  the  purpose  of  custody 
'  on  his  account,  and  subject  to  some  new  or  further  order  to 
'be  given  to  him.  It  appears  to  us  very  doubtful,  whether 
'  an  act  of  marking  or  taking  samples,  or  the  like,  without 
'  any  removal  from  the  possession  of  the  carrier,  though  done 
'  with  the  intention  to  take  possession,  would  amount  to  a 
'  constructive  possession,  unless  accompanied  by  such  cir- 
'  cumstances  as  to  denote  that  the  carrier  was  intended  to 
'  keep  and  assented  to  keep  the  goods  in  the  nature  of  an 
'  agent  for  custody.  In  the  case  of  Foster  v.  Frampton  (a) , 
'  it  is  clear  there  were  such  circumstances  :  whether  in  that 
'  of  Ellis  V.  Hunt  (b),  is  doubtful ;  but  it  is  unnecessary  to 
'  determine  this  point,  as  there  is  no  finding  in  this  case, 
'  even  of  any  act  done  to  the  timber,  with  intent  to  take 
'  possession.  It  is  said,  indeed,  that  the  agent  of  the  assignees 
'  touched  the  timber,  but  whether  by  accident  or  design  is 
'  not  stated.  There  being  then  no  such  act  of  ownership, 
'  it  seems  to  us,  that  unless  by  contract  with  the  captain, 


(a)  Foster  v.  Frampton,  6  B.  &  C.  107. 
(J)  Ellis  V.  Hunt,  7  T.  E.  46. 
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"  express  or  implied,  the  relation  in  which  he  stood  before 
"  as  a  mere  instrument  of  conveyance  to  an  appointed  place 
"  of  destination  was  altered,  and  he  became  the  agent  of  the 
"  consignee  for  a  new  purpose,  there  was  no  constructive 
"  possession  on  the  part  of  the  vendee." 

In  the  judgment  in  Whitehead  y.  Anderson  (u),  which  was 
evidently  prepared  with  great  care,  it  is  probable  that  every 
word  is  significant.  It  is,  therefore,  to  be  considered  what 
was  intended  by  the  phrase,  "  the  destination  originally  con- 
"templated  by  the  purchaser."  If  goods  are  delivered  at  a 
wharf  or  inn  without  any  statement  as  to  whether  they  were 
to  be  received  as  a  step  on  their  progress  towards  the  buyer, 
by  force  of  the  original  delivery  to  the  carrier,  or  in  order  to 
be  held  till  the  buyer  gives  fresh  orders,  and  the  wharfinger 
or  innkeeper  accept  the  goods  with  the  intention  of  acting  in 
the  capacity  in  which  he  should  discover  they  were  meant  to 
be  delivered  to  him ;  the  capacity  in  which  he  held  the  goods 
would  apparently  depend  entirely  on  what  was  the  destina- 
tion intended  by  the  buyer  ;  and  if  the  buyer  sent  him 
directions  to  forward  the  goods,  the  question  whether  he 
was  acting  under  the  control  of  the  buyer,  as  in  Dixon  v. 
Baldwin  [h),  or  merely  as  an  agent  to  forward,  as  in  Goates  v. 
Railton{c),  would  probably  depend  on  what  was  the  original 
destination  ;  but  it  seems  pretty  clear  that  the  mere  arrival  at 
the  spot  where  the  buyer  meant  them  to  be  taken  possession 
of,  does  not  in  itself  termiuiite  the  transit  as,  unless  there 
is  something  amounting  to  a  delivery  of  possession,  or  an 
agreement  to  change  the  character  of  the  custody.  In  James 
v.  Grifjin  {d),  the  goods  were  deliverable  in  the  ricer,  yet  the 
trunsitus  was  not  ended,  even  by  landing  the  goods  on  the 
wharf,  because  there  was  wanting  an  intention  to  take  pos- 
session. In  Grawshaij  v.  Eades  {e),  in  1823,  the  goods  were 
partially  landed  on  the  buyer's  wharf,  bu.t  yet  the  transitus 


(a)   Wldtehmil  v.  Andenon,  9  M.  &  W.  518,  aide,  p.  399. 
(/))  Bi.'iiit  V.  llaJila-iii,  o  East,  17j,  ante,  p.  382. 

(c)  C'vatea  v.  llailton,  6  B.  &  C.  -122,  anU,  p.  383. 

(d)  James  v.  Griffia,  2  M.  &  W.  623,  ante,  p.  395. 
{e)  Cramhay  v.  Jiades,  1  B.  &  C.  181. 

D  B 
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was  held  not  at  an  end,  because  it  was  not  the  intention 
of  the  carrier  to  give  the  buyer  possession.  It  would  seem, 
therefore,  that  the  destination  originally  contemplated  by  the 
buyer  is  exceedingly  material,  to  explain  the  capacity  in 
which  an  agent  holds  possession  where  that  is  ambiguous, 
but  not  otherwise. 

In  Covcntri/  y.  Gladstone  (a),  in  1868,  the  consignee  of  a 
cargo  pledged  the  bill  of  lading  with  the  plaintiffs,  who  on 
receiving  notice  of  the  arrival  of  the  ship  presented  it  to  the 
ship's  brokers  and  obtained  an  "overside"  order  for  the 
delivery  of  the  cargo,  and  sent  it  by  their  lightei-man  to  the 
ship.  The  lighterman  presented  it  to  the  ship's  officer,  who 
said  that  as  soon  as  the  cargo  could  be  got  at,  it  should  be 
delivered  to  him.  Subsequently  the  goods  were  stopped,  and 
Sir  W.  Page  Wood,  V.-C,  held  that  the  stoppage  subject  to 
the  mortgage  was  good. 

The  doctrine  that  acts,  such  as  taking  possession  of  part  of 
the  goods,  taking  samples  or  the  like,  have  not  in  themselves 
as  a  matter  of  law  any  effect  on  the  character  in  which  the 
possession  of  the  residue  is  held,  but  are  no  more  than 
evidence  showing  the  intention  of  the  parties  as  to  the 
capacity  in  which  that  possession  is  to  be  held,  has  been  more 
than  once  acted  upon.  Section  45  (7)  of  the  Sale  of  Goods 
Act  provides  that :  "  "Wiiere  part  delivery  of  the  goods  has 
"  been  made  to  the  buyer,  or  his  agent  in  that  behalf,  the 
"remainder  of  the  goods  may  be  stopped  in  transitu.,  unless 
"  such  part  delivery  has  been  made  under  such  circumstances 
"  as  to  show  an  agreement  to  give  up  possession  of  the  whole 
"  of  the  goods."  In  Jones  v.  Jones  (h)  the  Court  of 
Exchequer  decided  that  the  acts  of  taking  possession  of 
part  were  equivocal,  and  in  that  case  amounted  to  taking 
possession  of  the  whole.  In  Dixon  v.  Yates  (c),  the  King's 
Bench  decided  that  under  the  circumstances  of  that  case,  taking 
possession  of  part  was  not  taking  possession  of  the  whole  (d). 

(a)  Couentnj  v.  Gladstone,  37  L.  J.  Oh.  492 ;  L.  E.  6  Eq.  44. 
(i)  Jones  v.  Jones,  8  M.  &  W.  431. 

(c)  Dixon  Y.  Tales,  5  B.  &  Ad.  313. 

(d)  See  also  Slubey  v.  Hayward,  2  H.  BI.  504 ;  Hammond  v.  Anderson,  1  B.  & 
P.  N.  E.  69  ;  Bimney  v.  Pointz,  4  B.  &  Ad.  568 ;  Tanner  v.  Scovell,  14  L.  J.  Ex. 
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It  is  to  be  observed,  that  the  Court  of  Exchequer  seem  in 
Whitehead  v.  Anderson  (a)  to  state  it  to  be  law,  and  it  is  now 
settled  law,  that  the  purchaser  may  anticipate  what  may 
be  called  the  natural  end  of  the  transitu^,  by  taking  posses- 
sion of  the  goods,  and  that  if  he  does  take  actual  possession, 
it  determines  the  seller's  rights,  even  if  the  taking  of 
possession  be  a  trespass  as  against  the  carrier.  The  cases  on 
this  point  are  worthy  of  examination.  In  Hold  v.  Foivnal  (b), 
in  1795,  the  facts  as  reported  were  as  follows  : — The  vessel 
with  the  goods  on  board  arrived  at  Liverpool,  which  was  the 
port  of  discharge,  and  an  agent  of  the  bankrupt  buyer  who 
was  consignee  went  on  board  in  order  to  take  possession,  and 
opened  some  of  the  packages,  and  then  the  vessel  was 
ordered  off  to  the  quarantine  ground,  the  agent  of  the  buyer 
remaining  on  board  to  keep  possession.  Before  the  quaran- 
tine ended,  and  therefore  before  the  vessel  could  regularly 
be  discharged,  the  goods  were  stopped  in  transitu  ;  and  Lord 
Kenyon  first,  and  afterwards  the  King's  Bench  in  banc,  held 
that  the  stoppage  was  good.  The  reporter  has  not  informed 
us  whether  the  captain  of  the  ship  assented  to  these  pre- 
mature acts  of  ownership  or  not,  and  evidently  in  his  opinion 
the  sole  ground  of  the  decision  was  that  the  voyage  had  not 
terminated.  The  accuracy  of  this  opinion  may,  however,  be 
doubted  ;  for  only  six  years  later,  in  2lills  v.  Ball  (c),  ia 
1801,  Lord  Alvanley  treats  it  as  quite  settled,  "  that  though 
"the  right  of  stoppage  continues  until  the  goods  have 
"  reached  their  journey's  end,  yet  if  the  vendee  meet  them 
"  upon  the  road,  and  take  them  into  his  own  possession, 
"  the  goods  will  then  have  arrived  at  their  journey's  end, 
"  with  reference  to  the  right  of  stoppage  in  transitu.''''  If 
the  decision  of  the  King's  Bench  is  correctly  given  in 
Espinasse,  it  must  be  owned  Lord  Alvanley  overrules  it 
decidedly.     If  it  turned  on  the  fact  of  the  captain,  of  the 

321 ;  14  M.  &  W.  28 ;  Bulton  v.  Lanes,  and  Yorhs.  By.  Co.,  36  L.  J.  Ch.  361  ;  L. 
E.  1  0.  P.  440  ;  Exp.  Cmper,  U  Oh.  D.  Tl ;  A'enyj  v.  Falk,  14  Ch.  D.  446;  7 
App.  Ca.  586. 

(a)  Ante,  p.  399. 

(J)  Hoist  V.  Pownal,  1  Bsp.  242. 

(c)  Mids  V.  Ball,  2  E.  &  P.  457. 
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ship  not  assenting,  so  that  the  possession  if  taken  at  all  was 
a  trespass  against  him,  the  case  is  imtouched  by  Lord 
Alvanley's  opinion. 

In  Wmjht  V.  Laura  (a),  in  1801,  Lord  Kenyon  is  repre- 
sented by  the  same  reporter  as  deciding,  that  where  goods 
bought  by  a  person  resident  at  Norwich  were  delivered  into 
his  possession  by  the  carrier  at  Yarmouth,  on  their  way  from 
London  to  Norwich,  they  were  no  longer  iti  transitu.  In 
Abbott  on  Shipping,  Lord  Tenterden,  after  citing  the  case  of 
Hoist  V.  Poimal  (b),  remarked  that  the  doctrine  of  this  case 
is  in  exact  conformity  to  the  tenor  of  a  bill  of  lading,  by 
Avhich  the  master  always  engages  to  deliver  at  the  place  of 
destination,  and  which  therefore  gives  no  authority  to  the  con- 
signee to  demand  the  goods  before  their  arrival  at  that  place. 
On  this  Parke,  B.,  in  James  v.  Gripn  (c),  has  remarked,  that 
"it  is  difficult  to  understand  how  a  bill  of  lading,  which  is 
"  only  a  contract  between  the  vendee  and  the  shipper  for  the 
"carriage,  can  make  any  difference."  If  it  is  material  to 
inquire  whether  the  possession  taken  was  wrongful  as  against 
the  carrier  or  not,  the  contract  betAveen  the  buyer  and  the 
shipowner  may  make  a  difference ;  if  it  be,  as  was  said  in 
Whitehead  v.  Anderson  {d),  not  material,  whether  it  was  wrong- 
ful or  not,  what  that  contract  was  does  seem  unimportant. 

It  was  decided  by  Lord  Kenyon  {e),  and  in  a  subsequent 
case  (/)  by  Lord  EUenborough,  that  where  goods  were  in  the 
custody  of  the  custom  house  officers,  who  had  a  right  to 
retain  them  and  sell  them  for  unpaid  duties,  they  were  still 
in  transitu,  although  the  assignees  of  the  bankrupt  buyer 
had  petitioned  the  customs  for  them  previously  to  any 
stoppage.  Lord  Kenyon  is  reported  to  have  given  as  his 
reason,  "  that  the  bankrupt  had  no  right  to  the  actual 
"  possession  till  the  duties  were  paid."  It  is  difficult  to  think 
that  the  buyer  could  have  bettered  his  position  as  against  the 

(a)  Wright  v.  Lawes,  4  Esp.  82. 
{h)  Hoist  V.  Pownal,  1  Esp.  242. 
{(•)  James  v.  (Iriffin,  2  M.  &  W.  623. 

[d)  Whitehead  v.  Anderson,  9  M.  &  W.  518. 

(e)  Northey  v.  Field,  2  Esp.  613,  in  1798. 

(/)  Nix  V.  Olive,  Abbott  on  Shipping,  14tli  ed.,  851. 
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seller,  by  breaking  the  King's  cellars  and  seizing  the  goods 
without  leave  of  the  customs. 

In  a  case  in  1802  («),  where  this  iDoint  did  not  arise, 
it  was  urged  as  an  illustration,  and  Chambre,  J.,  expressed 
his  opinion  as  follows  : — "  Perhaps  the  consignee  himself 
"  may  intercept  the  goods  in  their  passage,  and  indeed  I 
"  have  little  doubt  but  that  if  he  do  intercept  them  in  their 
"  passage,  before  the  consignor  has  exercised  his  right  of 
"  stoppage  in  transitu,  and  do  take  an  actual  delivery  from 
"  the  carrier  before  the  goods  get  to  the  end  of  their  journey, 
"  that  such  a  delivery  to  him  will  be  complete.  And  I  will 
"  not  say  but  that  his  creditors  in  the  case  of  an  execution 
"  against  him  may  have  the  same  right." 

In  the  ease  of  Jackson  v.  Nichol  (b),  in  1839,  the  goods 
were  consigned  to  the  buyer  at  London,  and  he  repeatedly 
demanded  the  goods  from  the  ship  after  the  vessel  had 
arrived  in  the  Thames,  but  before  the  customary  time  for 
delivery,  and  was  refused ;  and  a  subsequent  stoppage  was 
held  good.  In  delivering  the  judgment  of  the  Court  of 
Common  Pleas,  TindaL  C.  J.,  observes  on  this  point : — "  It 
"  was  urged  on  the  part  of  the  defendants,  on  the  authority 
"of  the  dictum  of  Lawrence,  J.,  in  Bohtlingk  v.  Inglis  (c), 
"  that  the  tortious  act  of  a  third  person  should  not  prejudice 
"  the  rights  of  the  parties,  and  consequently,  that  the  demand 
"  made  by  the  purchaser  on  the  29  th,  and  the  unlawful 
"  refusal  to  deliver,  was  tantamoimt  to  a  delivery.  But  it  is 
"to  be  recollected  in  the  first  place,  that  the  observation  of 
"  Lawrence,  J.,  was  made  in  the  case  of  a  demand  by  the 
"  consignor,  for  the  purpose  of  revesting  his  property  in  the 
"  goods,  and  not  in  the  case  of  a  vendee.  And  in  the  second 
"place,  that  here  the  goods  had  not  actually  reached  the 
"  terminus  of  their  delivery,  when  the  demand  of  the  vendee 
"  took  place ;  and  although  it  might  be  conceded  to  be  the 
"  better  opinion,  that  if  the  vendee  actually  receives  the 
"  possession  of  his  goods  on  their  passage  to  him,  and  before 

(a)  Oppenheim  v.  Mussel,  3  B.  &  P.  42,  in  1802,  post,  p.  410. 
[h)  Jaclcson  v.  Nichd,  b  Bing.  N.  C.  508,  ante,  p.  384. 
(c)  Bohtlingk  v.  Inglis,  3  East,  381,  ante,  p.  379. 
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"  the  voyage  has  completely  terminated,  that  the  delivery  is 
"  complete  and  the  right  of  stoppage  gone ;  yet  no  authority 
"has  been  cited  for  the  position,  and  the  principle  seems  the 
"  other  way,  that  a  mere  demand  by  the  vendee  without  any 
"  delivery  before  the  voyage  has  completely  terminated, 
"  deprives  the  consignor  of  his  right  of  stoppage." 

In  Valpii  V.  Gibson  (a),  in  1847,  goods  were  sent  from 
Leeds  to  be  shipped  at  Liverpool  for  Valparaiso,  and  after 
having  been  put  on  board,  were  relanded  and  returned  to 
Leeds,  by  ojder  of  the  buyer,  in  order  to  have  them  repacked. 
It  was  held  that  the  buyer  had  dealt  with  the  goods  as  his 
own,  and  that  the  transitus  was  thereby  terminated. 

The  judgment  of  the  Exchequer  in  Whitehead  v.  Ander- 
son (b)  has  already  been  cited  as  far  as  it  bears  on  this  point. 
It  only  remains  to  remark,  that  the  observations  of  the  Court 
in  that  case  are  of  greater  weight,  because  the  point  arose  in 
that  case,  and  was  argued,  though  the  decision  of  the  Court 
turned  upon  another  point.  Such  being  the  a,uthorities,  it 
seems  pretty  clear,  that  in  cases  in  which  there  is  no  actual 
delivery,  if  the  buyer  requires  that  the  carrier  shall  hold  the 
goods  as  his  agent  in  a  new  capacity,  and  he  assent,  the 
transitus  is  ended,  whether  it  be  before  or  after  its  natural 
termination ;  and  if  the  carrier  does  not  assent,  and  is  under 
no  obligation  to  assent,  that  the  transitus  is  not  ended.  But, 
perhaps,  if  the  position  of  the  carrier  is  such  that  it  is  his 
duty  to  obey  the  command  of  the  buyer,  his  assent  to  do  his 
duty  would  be  implied  by  law,  and  his  refusal  in  fact,  would 
not  prevent  such  an  implication.  And  notwithstanding  the 
expressions  of  the  Exchequer  in  Whitehead  v.  Anderson  (b), 
it  is  submitted  that  it  is  doubtful  whether  when  the  carrier 
has  a  right  to  refuse  to  allow  the  buyer  to  take  even 
constructive  possession,  the  buyer  can  improve  his  position  by 
a  tortious  taking  of  actual  possession  against  the  will  of  the 
carrier.  The  law  in  general  discountenances  violence,  and  it 
would  seem  not  consistent  with  its  general  policy,  to  give  a 


(a)    Valpy  v.  Oibaor),  4  C.  B.  837,  865 ;   16  L.  J.  0.  P.  241,  ante,  p.  385. 
(?>)   Whitehead  v.  Anderson,  9  M.  &.  W.  518,  ante,  p.  399. 
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man  a  benefit  in  consequence  of  his  forcible  or  fraudulent 
wrong  against  a  third  party.  The  act  of  taking  away  the 
goods  would  be  a  very  unequivocal  assertion  of  the  buyer's 
claim  to  exercise  dominion  over  the  goods  if  he  had  the  right 
so  to  do,  but  it  is  very  difficult  to  see  how  it  could  give  him 
such  a  right  if  he  had  it  not  already. 

If  this  be  a  correct  vievv  of  the  principle,  the  question 
whether  actual  possession  taken  by  the  buyer  against  the 
assent  of  the  carrier  terminates  the  tiriuaitus  or  not,  depends 
on  the  carrier's  right  to  insist  on  continuing  to  hold  them  on 
the  original  consignment.  And  possibly  an  unequivocal 
demand  of  possession  made  upon  the  middleman  and  refused 
by  him,  may  have  the  same  effect  iipon  the  tmnsitus  that 
an  actual  taking  of  possession  against  the  assent  of  the 
middleman  would  have  had.  That  is,  it  would  terminate  the 
tmnsitus  if  the  refusal  was  so  tortious  as  to  render  the  middle- 
man liable  in  trover,  just  as  the  actual  taking  of  possession 
would  terminate  the  transitiis  if  it  was  justifiable  against  the 
middleman.  In  Hoist  v.  Pownal  (a),  and  Jackson  v.  yichol  (h), 
the  shipowner  could  not  reasonably  be  bound  to  deliver  the 
cargo  at  the  spots  where  the  demand  was  made,  and  the  con- 
signee could  only  insist  on  his  fulfilling  the  contract  of  carriage 
already  made;  and  if  in  Hoist  v.  Fomial  (a)  the  captain 
refused  to  assent  to  the  buyer's  acts  of  ownership,  Lord 
Kenyon's  decision  was  in  perfect  consistency  with  the  decision 
in  Jackson  v.  Niehol  (b),  and  not  inconsistent  with  his 
judgment  in  Wright  v.  Lawes  (c). 

This  view  was  confirmed  by  the  case  of  Bird  v.  Brown  (d), 
in  1850.  The  goods  had  been  stopped  in  the  hands  of  a 
carrier,  although  by  one  who  had  no  power  to  exercise  the 
right  of  stoppage ;  consequently,  the  carrier  refused  to 
deliver  the  goods  to  the  buyer,  but  delivered  them  to  the 
person  who  had  stopped  them.  The  Court  held  that  the 
tmnsitus   was    at   an    end   when   the    consignees  demanded 


(a)  ffolst  V.  Poumal,  1  Esp.  242. 

(i)  Jackson  v.  Niehol,  5  Bing.  N.  0.  508. 

(c)   Wright  v.  Lawes,  4  Esp.  82. 

(rf)  Bird  V.  Broum,  19  L.  J.  Ex.  154  ;  4  Ex.  786. 
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the  goods  and  tendered  the  freight,  and  that  the  wrongful 
refusal  of  the  carrier  did  not  affect  the  rights  of  the  consignee. 
The  Sale  of  Goods  Act  embodies  this  principle  by  enacting 
in  section  45  (6),  that  "  Where  the  carrier  or  other  bailee  or 
"  custodier  wrongfully  refuses  to  deliver  the  goods  to  the 
"buyer,  or  his  agent  in  that  behalf,  the  transit  is  deemed  to 

"  be  at  an  end." 

The  case  of  the  London  and  Nortlb  Western  llaihcdij  Co.  v. 
Barthtt  (a),  in  1861,  was  not  a  case  of  stoppage  in  transitu, 
but  is  relevant  to  the  subject  of  the  anticipation  of  the 
termination  of  the  transitus.  The  action  was  by  the  seller 
against  the  railway  company  for  not  delivering  wheat  at 
the  mill  of  the  buyer,  after  the  buyer  had  instructed  the 
company  to  let  it  lie  at  one  of  their  stations,  and  not  to 
deliver  it  at  the  mill.  Bramvrell,  B.,  said: — "The  goods 
"  are  intended  to  reach  the  consignee,  and  provided  he 
"receives  them,  it  is  immaterial  at  what  place  they  are 
"  delivered.  The  contract  is  to  deliver  the  goods  to  the 
"  consignee  at  the  place  named  by  the  consignor,  imless 
"  the  consignee  directs  them  to  be  delivered  at  a  different 
"  place." 

In  the  Corh  Distilleries  Co.  v.  The  Great  Southern  Raihraij 
Co.  (1))  in  the  House  of  Lords,  in  1874,  the  plaintiffs  suifered 
considerable  loss  in  consequence  of  the  defendants  having 
delivered  several  puncheons  of  whisky  to  the  buyer,  at  one  of 
their  stations  instead  of  at  the  customs  warehouse,  to  which 
they  had  been  consigned.  It  was  held  that  the  defendants 
were  not  liable ;  the  contract  for  delivery  being  made  between 
the  carrier  and  the  consignee,  the  consignor  being  the  agent 
for  the  consignee  to  make  it,  which  entitled  the  consignee  to 
take  delivery  either  at  the  place  indicated  at  the  time  of  the 
departure  of  the  goods,  or  at  any  other  place  at  which  he 
afterwards  preferred  to  receive  the  goods. 

But  where  the  goods  have  arrived  at  their  journey's  end, 
the  carrier  is  bound  to  deliver  them  on  payment  of  his  charges, 

(o)  London  and  North  Western  Ry.  Co.  v.  Bartlett,  31  L.  J.  Ex.  92  ;  7  H.  &  N 
400. 
(i)  Corh  Distilleries  Co,  v.  Qreat  Hontltern  By.  Co.,  L.  E.  7  E,  &  I.  App.  269, 
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and  if  the  charges  are  not  tendered,  though  the  carrier  is  not 
boimd  to  deliver  the  goods,  it  may  he  that  his  right  i«  no 
longer  to  insist  on  keeping  the  goods  as  carrier,  but  merely 
to  retain  the  possession,  holding  the  goods  subject  to  any 
orders  of  the  buyer,  not  derogatory  to  his  lien.  In  i^/Z/.s  v. 
Hunt  (a),  in  1789,  Buller,  J".,  puts  the  case  on  the  ground 
that — "  The  carrier  would  not  have  been  liable  in  the 
"character  of  a  carrier,  for  the  goods  had  got  to  the  end 
"  of  their  destined  journey,  but  he  would  have  been  answer- 
"  able  only  as  warehouse-keeper."  It  does  not  appear  from 
the  case,  whether  this  supposed  alteration  in  his  character 
proceeded  from  some  agreement  so  to  consider  himself,  or 
because  he  had  performed  his  contract  of  carriage,  and  there- 
fore was  bound  as  a  naatter  of  law,  to  act  in  this  varied 
character  when  required. 

The  transitvs  is  determined  when  the  goods  come  to  the 
actual  or  constructive  possession  of  one,  to  whom  the  original 
buyer's  rights  have  been  transferred,  exactly  as  Avhen  they 
come  to  the  possession  of  the  original  buyer  himself.  And  it 
does  not  make  any  difference  whether  the  transfer  is  by  the 
contract  of  the  buyer,  as  if  he  sells  the  goods  before  their 
arrival  to  a  third  party,  or  by  operation  of  law,  as  when  the 
buyer  has  become  bankrupt,  and  consequently  his  rights  have 
passed  to  his  assignees.  When,  therefore,  there  is  a  sub- 
buyer,  his  possession  terminates  the  transititx  {Dixon  v. 
Yates  {}))),  and  so  does  that  of  the  assignees  of  a  bankrupt 
buyer,  or  their  agents.  At  one  time  there  seems  to  have  been 
a  feeling  that  this  was  hard,  and  that  the  assignees,  whose 
rights  depended  entirely  on  the  bankruptcy,  should  not  in 
fairness  take  goods  sold  on  the  credit  of  the  bankrupt  and  not 
yet  paid  for ;  but  the  law  was  not  doubted  to  be  so  settled, 
even  by  those  who  questioned  its  propriety.  "  On  looking 
"  into  the  cases,"  said  Lord  Alvanley,  in  Scott  v.  Pettit  (c), 
in  180.3,  "  I  find  that  we  are  bound  to  hold,  that  though  a 
"  bankrupt  has  altogether  ceased  to  be  a  trader,  yet  that  his 

(a)  Ellis  V.  Hunt,  3  T.  E.  464. 

(h)  Dixon  v.  Yates,  5  B.  &  Ad.  346,  ante,  p.  370. 

(c)  Scott  V.  Peitit,  3  B.  &  P.  469, 
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"  warehouse  continues  open  for  the  purpose  of  receiving 
"  goods,  and  that  the  assignees  have  a  right  to  take  possession 
"  of  everything  that  may  come  into  their  hands,  without  pay- 
"ing  a  single  farthing.  ...  No  doubt,  therefore,  for  the 
"  purpose  of  receiving  goods,  the  assignees  stand  in  the  place 
"  of  the  bankrupt."  It  may  therefore  be  stated,  that  a  third 
party  acquiring  property  in  the  goods  from  the  original 
buyer,  has  rights  as  extensive  as  the  original  buyer.  But 
where  by  agreement .  between  the  carrier  and  the  buyer, 
or  by  act  of  law,  something  is  to  intervene  before  the  carrier 
is  to  deliver  the  goods,  beyond  what  would  arise  in  an 
ordinary  case  of  carriage,  that  is  not  to  be  considered  as 
making  the  carrier  an  assignee  of  the  goods  from  the  buyer, 
so  as  to  make  his  possession  terminate  the  transitns. 

In  Oppenheim  v.  Piiissel{a),  in  1802,  the  goods  were  stopped 
by  the  plaintiff  in  the  hands  of  the  carrier.  The  plaintiff 
consigned  goods  by  the  defendant,  a  carrier,  to  a  buyer  who 
owed  money  to  the  defendant  for  the  carriage  of  other  goods. 
On  the  buyer's  insolvency  the  plaintiff  stopped  the  goods 
and  tendered  the  defendant  his  charges  in  respect  of  these 
goods,  but  the  defendant  refused  to  give  them  up  unless  he 
was  paid  the  whole  sum  due  to  him  from  the  buyer.  The 
case  for  the  defence  was,  that  the  stoppage  was  not  good,  at 
least  against  the  carrier,  because,  by  agreement  with  the  con- 
signee, the  carrier  had  a  lien  on  the  goods  for  the  general 
balance  of  his  account  against  the  insolvent  consignee.  Lord 
Alvanley  rejected  some  evidence  tendered  to  prove  this 
defence,  and  on  application  for  a  new  trial  the  Common 
Pleas  decided  that  the  evidence  was  improperly  rejected,  but 
that  there  should  be  no  new  trial,  because,  though  the  carrier 
might  have  a  lien  as  against  the  consignee,  it  would  not 
afiect  the  seller's  right  to  stop  the  goods.  At  Nisi  Prius, 
Lord  EUenborough,  in  Smith  v.  Goss  (b),  in  1808,  approved 
of  this  decision  and  extended  it.  There  the  seller  sent 
goods  by  the  buyer's  direction  to  a  carrier  to  be  forwarded, 


(a)  OppenJieim  v.  Bussel,  3  B.  &  P.  42. 
(?))  Smith  V,  Goss,  1  Camp.  282. 
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and  stopped  the  goods  in  his  hands.  A  creditor  of  the 
buyer  had,  previously  to  the  stoppage,  attached  the  goods 
in  the  carrier's  hands,  by  a  process  out  of  the  Mayor's 
Court  of  London.  Lord  Ellenborough  said,  that  the  seller's 
right  was  the  elder  and  preferable  lien,  and  not  superseded 
by  the  attachment. 

The  carrier,  it  is  obvious,  was  not  the  less  an  agent  to 
forward,  though  he  had  a  general  lien  against  the  consignee. 
The  right  to  retain  possession  till  he  was  paid  the  larger  sum, 
made  his  possession  more  valuable  to  him,  but  did  not  alter 
its  character  in  the  least.  He  was  still  an  agent  to  forward. 
And  from  the  j)eculiar  nature  of  a  foreign  attachment,  it 
seems  not  to  alter  the  character  of  the  holder  of  the  property. 
It  is  probable  that  a  seizure  by  the  sheriff,  under  an  execu- 
tion against  the  buyer,  would  be  held  to  terminate  the 
transitiis,  for  the  reasons  suggested  by  Chambre,  J.,  in 
Oppcnheim  v.  Btissel  (a). 


The  right  of  stoppage  in  transitu  can  he  exercised  onhj  when  the 
hmjer  is  insoJrent  or  lias  become  hanhiipt. 

Insolvency  is  thus  defined  by  section  62  (.3)  of  the  Sale  of 
Goods  Act : — 

"  A  person  is  deemed  to  be  insolvent  within  the  meaning 
"  of  this  Act  who  either  has  ceased  to  pay  his  debts  in  the 
"  ordinary  course  of  business,  or  cannot  pay  his  debts  as 
"they  become  due,  whether  he  has  committed  an  act  of 
"bankruptcy  or  not.  .  .  ." 

It  is  veiy  usual  for  a  seller  to  reserve  to  himself  by  the 
terms  of  the  contract  of  sale,  and  of  the  contract  which  he 
makes  with  the  carrier,  a  right  to  prevent  or  delay  the 
delivery  of  the  goods  to  the  buyer  until  some  conditions 
are  fulfilled.  When  this  is  the  case,  the  solvency  of  the 
buyer  is  beside  the  question;  neither  he  nor  his  repre- 
sentatives can  have  any  right  to  take  possession  until  the 

(a)  OppenJieim  v,  Russel,  3  B.  &  P.  42. 
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conditions  are  fulfilled,  or  are  waived  by  the  seller.  There 
is  a  good  deal  of  difficulty  at  times,  in  determining  whether 
the  conditions  which  the  seller  has.  endeavoured  to  make 
conditions  precedent  to  the  delivery  of  the  possession,  are  or 
are  not  binding  on  the  buyer.  On  this  subject  something 
has  been  already  said(a).  But  when  the  conditions  are  bind- 
ing, the  case  is  not  one  of  stoppage  in  transitu.,  but  rather  a 
case  in  which  the  peculiar  circumstances  have  prevented  the 
transitns  ever  commencing,  as  the  carrier,  instead  of  being  an 
agent  to  forward  from  the  seller  to  the  buyer,  has  agreed  to 
be  an  agent  to  keep  possession  for  the  seller,  till  the  condi- 
tions are  fulfilled.  The  right  of  stoppage  in  transitu  is  a 
right  to  interfere  and  prevent  the  buyer  from  taking  actual 
possession,  which  he  would  otherwise  have  a  right  to  take, 
and  to  undo  the  effect  of  an  unconditional  delivery  to  an 
agent  to  forward.  This  power  does  not  exist,  except  in  the 
case  of  insolvency. 

In  Walkji  V.  Montgomertj  (1)),  in  1803,  the  consignor's 
agent  Montgomery  obtained  possession  of  the  goods,  and 
refused  to  deliver  them  to  the  consignee,  "Walley,  unless  he 
would  pay  the  price  in  cash.  Lord  EUenborough,  at  the 
trial,  thought  that  the  consignment  was,  from  the  first,  con- 
ditional, and  nonsuited  the  plaintiff,  but  on  its  being  shos\^n 
that  the  consignment  was  not  conditional,  the  nonsuit  was  set 
aside.  Walley  was  not  insolvent ;  if  he  had  been,  this  would 
have  been  a  good  stoppage  in  transitu,  and  he  would  have 
had  no  cause  of  action. 

In  the  case  of  The  Constantia  (c),  in  1807,  in  which  Lord 
Stowell  had  to  decide  on  the  effect  of  an  attempted  revendica- 
tion  under  the  old  law  of  France,  where  the  seller  had  acted 
under  a  mistake  as  to  the  insolvency  of  the  consignee,  he 
decided  that  it  was  a  nullity,  inasmuch  as  the  insolvency  did 
not  ensue ;  but  that  if  the  buyer  had  become  insolvent 
it  would  have  been  good.  The  law  of  revendication  was 
analogous    to    the    law  of    stoppage    in    transitu,  and  Lord 

(a)  Ante,  p.  152. 

(6)   Walley  v.  Montyomery,  3  East,  585,  ante,  p.  154. 

(c)  The  Constantia  [Henrickson),  6  Eob.  321. 
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Stowell,  in  his  judgment,  quoted  tlie  earlier  editions  of  Abbott 
on  Shipping,  and  stated  the  general  English  law  of  stoppage 
■//{  transitit  as  bearing  on  the  question.  Lord  Tenterden,  in 
the  later  editions  of  his  book,  adopted  the  judgment  of  Lord 
Stowell,  as  an  illustration  of  the  English  law.  There  is  no 
doubt  now  of  the  proposition  in  which  these  two  great 
authorities  concurred,  that  "the  mercantile  laAv  is  clear  and 
"distinct  that  the  seller  has  not  a  right  to  vary  the  consigu- 
"  ment,  except  in  case  of  insolvency."  It  seems,  though 
there  is  no  direct  authority  for  the  proposition,  that  the  law 
is  precisely  the  same  in  the  case  of  a  carrier  by  land  as  in 
that  of  one  by  sea. 

There  is  no  necessity  that  the  buyer  should  have  been 
formally  declared  a  bankrupt  if  he  has  become  insolvent  («) . 
There  must,  of  coui-se,  in  all  cases  be  great  difficulty  in 
proving  that  a  person,  who  has  not  stopped  payment,  is,  in 
fact,  not  solvent,  and  there  seems  to  be  no  case  in  which  this 
has  been  attempted;  but  the  text  books  and  dicta  of  the 
Judges  do  not  restrict  the  use  of  the  term  "  insolvent,"  or 
"failed  in  his  circumstances,"  to  one  who  has  stopped  paj^- 
ment.  There  must,  however,  be  great  practical  difficulty  in 
establishing  the  actual  insolvency  of  one  who  still  continues 
to  pay  his  way ;  and  as  the  carrier  obeys  the  stoppage  in 
transitu  at  his  peril  if  the  consignee  be  in  fact  solvent,  it 
would  seem  no  unreasonable  rule  to  require  that,  at  the  time 
the  consignee  was  refused  the  goods,  he  should  have  evidenced 
his  insolvency  by  some  overt  act (5). 


(a)  Biddlecomhe  v.  Bond,  4  A.  &  E.  337. 

(i)  Sir  W.  M.  James  said  that  a  company  was  insolvent  when  its  assets  and 
existing  liabilities  were  such  as  to  make  it  reasonably  certain  that  the  existing 
and  probable  assets  would  be  iusuffioient  to  meet  the  existing  liabilities.  A  man 
is  insolvent,  said  Willes,  J.,  when  he  is  not  in  a  condition  to  pay  his  debts  in  the 
ordinary  course,  as  persons  cariying  on  trade  usually  do.  See  la  re  European 
Life  Assurance  Society,  in  1869,  39  L.  J.  Ch.  324;  9  Eq.  128;  and  Queen  v. 
Saddlers  Co.,  32  L.  J.  Q.  B.  345  ;  10  H.  L.  E.  426 ;  Batjlerj  v.  SchofieU,  1  M.  & 
S.  338  ;  Barker  v.  Gossa(/e,  2  C.  M.  &  E.  617 ;  Boe  v.  Bees,  4  Ling.  N.  0.  384  ; 
Shaw  V.  Lucas,  3  Dow.  &  Ey.  218  ;  In  re  London  and,  Manchester  Industricd 
Association,  45  L.  J".  Ch.  170;  1  Ch.  D.  472  ;  In  re  Bhoenix  Bessemer  Steel  Co.,  4 
Ch.  D.  108;  Ex  parte  Carpenter,  Mont.  &  McAr.  5;  Nixon  v.Ven-ey,  54  L.  J.  Ch. 
736 ;  (1885)  29  C.  D.  196. 
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In  Schotsinans  v.  Lancashire  and  YorMire  Railwaij  Co.  (a), 
in  1865,  Eomilly,  M.  K.,  said  :  "  It  is  sufficient  for  the 
"  purpose  of  stoppage  in  transitu,  to  show  that  the  vendor 
"  was  in  such  circumstances  as  not  to  be  able  to  meet  his 
"  engagements." 


The  stoppage  in  transitu  must,  to  he  efcctual,  he  on  hehalf  of 
the  seller,  with  an  intention  to  exercise  this  poicer,  as  of 
right  and  independent} ij  of  the  hmjer's  assent. 

Even  if  the  seller's  agent  take  actual  possession  of  the 
goods,  that  is  not  necessarily  a  stoppage  in  transitu-,  unless  it 
be  done  with  that  intent.  This  was  decided  by  the  King's 
Eench  in  1805,  in  Siffkin  v.  M'raij{h),  in  which  one  who  was 
maintained  to  be  the  seller's  agent,  took  possession  of  the 
goods  by  consent  of  the  bankrupt,  in  trust,  to  sell  them  and 
apply  the  proceeds  to  take  up  the  bills  drawn  against  the  goods. 
The  Court  held,  that  even  if  he  had  been  the  seller's  agent 
that  was  no  stoppage.  But  a  stoppage  of  the  goods  done 
with  intent  to  stop  them,  by  a  right  paramount  to  that  of  the 
buyer,  is  not  invalidated  by  being  with  the  consent  and 
approval  of  the  buyer,  or  even  by  being  originated  by  him. 
In  Mills  V.  Ball  {c),  in  1801,  the  Court  of  Common  Pleas 
held,  that  where  a  buyer  wrote  to  the  seller  to  say  he  was 
insolvent,  and  told  him  where  the  goods  were,  in  order 
that  he  might  stop  them,  the  consequent  stoppage  was  not 
invalid. 

At  one  time  it  seems  to  have  been  supposed  that  in  order 
to  make  a  good  stoppage  in  transitu,  there  must  have  been 
an  actual  taking  possession  of  the  goods  by  the  seller  or  his 
agent,  but  it  is  now  clearly  settled,  that  the  seller's  rights 
are  complete  on  giving  the  person  who  has  the  possession  of 
the  goods  notice  of  the  seller's  claim  to  stop  the  goods,  at  a 
time  when  he  can  obey  it,  although  there  is  neither  an  actual 


(a)  Schotsmans  v.  Lanes,  and  Yorks.  lly.  Co.,  L.  E.  1  Eq.  at  p.  360. 
(i)  Siffkin  v.  Wray,  6  East,  371. 
(c)  Miih  V.  Ball,  2  B.  &  P.  457. 
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taking  of  possession  by  the  person  stopping  the  goods,  nor 
such  an  assent  on  the  part  of  the  holder  as  woukl  amount  to 
a  constructive  possession. 

Section  46  (1)  of  the  Sale  of  Goods  Act  provides  that : — "The 
"  unpaid  seller  may  exercise  his  right  of  stoppage  iit  transitu 
"  either  by  taking  actual  possession  of  the  goods,  or  by  giving 
"notice  of  his  claim  to  the  carrier  or  other  bailee  or  custodier 
"  in  whose  possession  the  goods  are." 

In  Mills  V.  Ball  (a),  in  1801,  the  wharfinger  who  had  the 
possession  of  the  goods  told  the  seller's  agent,  who  demanded 
them  from  him,  that  "  he  Avould  not  deliver  them  till  he  was 
"certain of  a  safe  delivery,"  and  the  Court  of  Common  Pleas 
held  that,  after  that  assent,  the  goods  as  against  him  were  in 
the  seller's  possession ;  the  Court  guarded  themselves  against 
being  supposed  to  decide  what  might  be  the  case  when  the 
holder  gave  no  assent. 

In  Bohtliiujk  v.  Inglis  (h),  in  1803,  the  Court  of  King's 
Bench  decided,  that  a  demand  on  behalf  of  the  seller  on  the 
master  of  the  ship  in  which  the  goods  were,  was  a  stoppage 
as  against  the  assignees  of  the  buyer,  who  had  obtained  a 
delivery  from  the  master. 

In  Litt  V.  Covjh'u  (c),  in  1816,  the  Court  of  Common  Pleas 
went  further :  the  goods  there  were  delivered  to  Pickfords, 
the  carriers,  at  Manchester,  to  be  delivered  in  London. 
Notice  was  given  by  the  sellers  to  Pickfords'  house  at 
Manchester,  to  stop  the  goods,  at  a  time  when  the  goods 
were  on  the  road,  and  when,  therefore,  the  Manchester  house 
could  not  have  delivered  them  to  the  buyer.  They  forwarded 
the  notice  to  their  house  in  London,  it  arrived  in  plenty 
of  time,  but,  by  some  blunder,  the  goods  were  delivered. 
The  Court  held  that  this  notice  revested  the  seller's 
rights,  and  that  he  might  maintain  trover  against  the 
assignees  of  the  bankrupt  buyer,  who  refused  to  return  the 
goods  (d). 

(a)  Mills  V.  Ball,  2  B.  &  P.  457. 

(J)  Bohtlingk  v.  Inylis,  3  East,  381. 

(c)  LiU  V.  Cowley,  7  Tauut.  16P. 

\d)  See  Ktmp  v.  Falk,  post,  p.  440;  14  Ch.  D,  446  ;  7  App,  Ca.  585. 
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Section  46  (1)  of  the  Sale  of  Goods  Act  in  dealing  with  the 
subject  of  notice  provides  that :— "  Such  notice  may  be  given 
"  either  to  the  person  in  actual  possession  of  the  goods  or  to  his 
"  principal.  In  the  latter  case  the  notice,  to  be  effectual,  must 
"  be  given  at  such  time  and  under  such  circumstances  that  the 
"  principal,  by  the  exercise  of  reasonable  diligence,  may  com- 
"  municate  it  to  his  servant  or  agent  in  time  to  prevent  a 
"  delivery  to  the  buyer." 

In  1842,  in  Whitehead  v.  Anderson  (a),  an  unsuccessful 
attempt  was  made  to  give  to  a  notice  given  to  the  master 
carrier,  the  effect  of  stopping  the  goods  in  transitu,  though 
given  at  a  time  when  he  could  not  obey  it.  In  that  case,  the 
goods  were  at  sea  consigned  to  Fleetwood,  in  Lancashire, 
when  notice  was  given  to  the  shipowner,  then  resident  at 
Montrose,  to  stop  the  goods.  He  endeavoured  to  do  so,  but 
the  assignees  of  the  bankrupt  won  the  race,  and  reached  the 
vessel  first ;  it  was  contended,  on  the  authority  of  Litt  v. 
Cowleij(h),  that  the  notice  given  to  the  principal  was  a 
sufficient  stoppage.  The  judgment  of  the  Court  on  this 
point  was  as  follows  : — "  "We  think  it  was  not ;  but  to  make 
"  a  notice  effective  as  a  stoppage  in  transitu,  it  must  be 
' '  given  to  the  person  who  has  the  immediate  custody  of  the 
"goods;  or  if  given  to  the  principal,  whose  servant  has  the 
"custody,  it  must  be  given  as  it  was  in  the  case  of  Litt  v. 
"  Cowleij  (h),  at  such  a  time,  and  under  such  circumstances, 
"  that  the  principal,  by  the  exercise  of  reasonable  diligence, 
"  may  communicate  it  to  his  servant  in  time  to  prevent  the 
" delivery  to  the  consignee;  and  to  hold  that  a  notice  to  the 
"principal  at  a  distance  is  sufficient  to  revest  the  property 
"in  the  unpaid  vendor,  and  render  the  principal  liable  in 
"trover,  for  a  subsequent  delivery  by  his  servants  to  the 
"  vendee,  when  it  was  impossible  from  the  distance  and  want 
"of  means  of  communication,  to  prevent  that  delivery, 
"would  be  the  height  of  injustice.  The  only  duty  that  can 
"be  imposed  on  the  absent  principal,  is  to  use  reasonable 


(a)   Whitehead  v.  Anderson,  9  M.  &  W.  518. 
(6)  Litt  V.  Cowley,  7  Tauut.  169. 
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"  diligence  to  prevent  the  delivery ;  and  in  the  present  case 
"  such  diligence  was  used"  (a). 

It  has  been  pointed  out  in  Benjamin  on  Sale  (6),  that 
the  two  methods  of  stoppage  mentioned  are  probably  not 
exhaustive,  but  should  be  considered  as  only  illustrative  of 
the  general  right  declared  by  section  44. 

The  duty  of  the  carrier  on  receiving  a  notice  of  stoppage  is 
declared  by  section  46  (2)  of  the  Sale.of  Goods  Act : — "  When 
"  notice  of  stoppage  in  transitu  is  given  by  the  seller  to  the 
"  carrier,  or  other  bailee  or  custodier  in  possession  of  the 
"  goods,  he  must  re-deliver  the  goods  to,  or  according  to  the 
"  directions  of,  the  seller.  The  expenses  of  such  re-delivery 
"  must  be  borne  by  the  seller." 


Tlw  unpaid  seller's  right  to  stop  in  transitu  vunj  he  defeated  before 
the  termination  of  the  transitus,  by  the  assignment  of  the  bill 
of  lading  to  one,  tvho  bon^  fide  gives  value  for  a  property  in 
the  goods  shipped  under  it. 

The  enactments  commonly  called  the  Factors  Acts,  4  Geo.  4, 
c.  83,  6  Geo.  4,  c.  94,  5  &  6  Vict.  c.  39,  40  &  41  Yict.  c.  39, 
52  &  53  Yict.  c.  45,  and  the  Bills  of  Lading  Act  of  1855, 
18  &  19  Vict.  c.  3,  and  the  Sale  of  Goods  Act,  1893,  suc- 
cessively enlarged  and  altered  the  powers  conferred  upon 
holders  of  bills  of  lading,  delivery  orders,  and  what  may  be 
called  documents  of  title. 

Section  47  of  the  Sale  of  Goods  Act  provides  : — "  .  .  . 
"  that  where  a  document  of  title  to  goods  has  been  lawfully 
"  transferred  to  any  person  as  buyer  or  owner  of  the  goods, 
"  and  that  person  transfers  the  document  to  a  person  who  takes 
"the  document  in  good  faith  and  for  valuable  consideration, 
"  then,  if  such  last-mentioned  transfer  was  by  way  of  sale  the 
"  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in 
"  transitu  is  defeated,  and  if  such  last-mentioned  transfer  was 
"  by  way  of  pledge  or  other  disposition  for  value,  the  unpaid 

(a)  See  also  ante,  p.  392. 
(6)  4th  ed.,  p.  910. 
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"  seller's  right  of  lieu  or  retention  or  stoppage  in  transitu  can 
"only  be  exercised  subject  to  tbe  rights  of  the  transferee." 
This  section  practically  reproduces  section  10  of  the  Factors 
Act,  1889  (see  post,  page  447),  by  which  all  documents  of  title 
were  put  on  the  same  footing  as  bills  of  lading.  This  subject 
will  be  examined  in  greater  detail  at  a  later  stage  ;  for  the 
present,  it  will  be  assumed  that  the  statutes  make  no  differ- 
ence, and  the  inquiry  will  be  as  to  the  effect  of  those 
documents  at  common  law. 

"  Much  confusion,"  said  Lord  EUenborough,  in  Waring  v. 
Coxe{a),  "has  arisen  from  similitudinary  reasoning  on  the 
"  subject."  This  curious  phrase  seems  exactly  to  express 
the  fact.  Bills  of  lading  have  been  likened  to  bills  of 
exchange,  and  delivery  orders  and  dock  warrants  have  been 
likened  to  bills  of  lading,  and  the  law  applicable  to  any  one 
class  of  such  documents,  has  been  supposed  to  extend  by 
analogy  to  the  others,  which  is  the  case  only  where  the  dis- 
tinctions between  these  different  kinds  of  documents  are  not 
material ;  and  the  effect  of  the'  assignment  of  an  interest  in 
the  goods,  which  may  accompany  the  assignment  of  the  bUl 
of  lading,  has  not  always  been  distinguished  from  the  effect 
of  the  assignment  of  the  bill  of  lading  itself. 

First,  it  is  to  be  observed,  the  buyer  who  has  not  obtained 
possession  of  the  goods,  may,  as  soon  as  the  sale  is  complete, 
transfer  his  rights  in  the  goods,  whether  there  exists  a  bill  of 
lading  or  not.  But  when  no  document  of  title  exists,  he  can 
transfer  no  right  greater  than  that  which  belongs  to  himself. 
As  has  been  already  shown,  the  buyer  has,  from  the  moment 
the  sale  is  complete,  the  general  right  of  property,  subject  to 
the  seller's  rights,  and  he  may  exercise  every  right  of  property 
consistent  with  the  seller's  rights.  He  may  sell  the  goods, 
subject  to  the  first  seller's  rights,  and  if  he  does  so,  the 
property  is  transferred  to  the  second  buyer,  by  the  second 
sale,  without  any  delivery  of  possession. 

But  though  the  second  buyer  acquires  by  his  sale  the  legal 
property  in  the  goods,  and  every  right  which  his  immediate 

(a)    Waring  v.  Uoxe,.\  Camp.  369. 
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bargainor  had  in  the  goods,  yet  (ii  there  be  not  an  assignment 
of  a  bill  of  lading)  he  acquires  no  gr(iater  right ;  he  takes  the 
property  subject  to  the  same  restrictions  that  his  immediate 
seller  held  it  under. 

In  Dixon  v.  Yates  (a),  in  1833,  Dixon  sold  goods  to  CoUard, 
who  accepted  bills  for  the  price,  and  CoUard,  whilst  the  bills 
were  still  running,  sold  the  goods  to  sub-biiyers,  who  paid 
him  the  price,  and  afterwards  CoUard  became  insolvent. 
The  King's  Bench  decided,  that  one  of  the  sub-buyers, 
Bond,  who  had  taken  possession  of  a  part  of  the  goods, 
whilst  CoUard  was  solvent,  was  entitled  to  keep  that  part 
of  the  goods,  for  he  had  taken  possession  of  them  whilst 
CoUard  had  a  right  to  take  possession,  but  that  none  of  the 
sub-buyers  had  a  right  to  take  the  goods,  which  at  the  time 
of  the  insolvency,  remained  undelivered,  for  that  CoUard's 
right  to  take  possession  was  defeasible  on  his  insolvency,  and 
though  they  had  bought  from  him,  and  bond  fide  paid  him 
whilst  he  was  solvent,  yet  they  did  not  thereby  acquire  any 
right  more  extensive  than  his,  that  is  to  say,  a  right  defeasible 
on  his  insolvency  before  he  acquired  possession. 

In  Craven  v.  Ryder  (h),  in  1816,  it  was  decided,  by  the 
Common  Pleas,  that  the  seller's  rights  were  not  destroyed  by 
a  subsale  and  payment,  but  there  the  defendant  (who  was  the 
shipowner  and  who  had  given  a  receipt  for  the  goods  to  the 
plaintiff)  was  acting  contrary  to  his  own  written  acknowledg- 
ment, and  it  may,  perhaps,  be  thoiight  that  that  circumstance 
was  the  ground  of  the  decision. 

In  Nix  V.  Olive  (c),  in  1805,  the  sellers,  Abbot  and  Co., 
had  sent  the  purchaser  Eox  an  unindorsed  bill  of  lading.  The 
goods  arrived,  and  Fox  sold  them  to  Nix,  the  plaintiff,  who 
did  not  obtain  possession.  Fox  became  insolvent,  and  the 
defendants,  who  were  agents  of  Abbot  and  Co.,  sold  the  wine. 
Mx  brought  trover,  and  Lord  EUenborough  decided  that 
Abbot  and  Co.  still  had  the  right  to  stop  in  transitu.  It  is  to 
be  observed,  that  there  did,  in  that  case,  exist  an  unindorsed 

(a)  Dixon  v.  Yates,  5  B.  &  Ad.  313,  ante,  p,  370. 
^    -     (b)  Craven  v.  Ryder,  6  Taunt.  433. 

(c)  Nix  V.  Olive,  Abbott  on  Shipping,  Hth  ed.,  851. 

E  £  2 


420  STOPPAGE    IN   TRANSITU.  l^l-  HI. 

bill  of  lading,  but  that  could  not  prevent  the  property  being 
transferred  from  Fox  to  Nix  by  the  subsale :  see  Nathan  v. 
Giles  (a). 

In  Akeiinan  v.  Humphreij  (b),  in  1823,  the  Common  Pleas 
decided  that  a  sale  by  the  buyer,  accompanied  by  a  delivery 
of  the  shipping  note,  did  not  put  an  end  to  the  seller's  rights 
to  stop  in  transitu. 

These  authorities  are  sufficient  to  overrule  what  seems  to 
have  been  the  opinion  of  Buller,  J.,  expressed  in  his  cele- 
brated argument  in  Lickbarroiv  v.  Mason  (c),  in  1793,  in  the 
House  of  Lords,  in  which  he  contends  that  "  goods  can 
"never  be  stopped  in  transitu  after  they  have  been  sold  and 
"  paid  for,  or  money  advanced  upon  them  bond  fide,  and 
"without  notice"  ;  indeed,  that  opinion  seems  to  have  been 
overruled  in  that  case,  and  has  never  since  been  acted  upon. 
It  may  therefore  be  asserted,  that  a  mere  re-sale  by  the  buyer 
does  not  divest  the  seller's  rights  when  there  is  no  assignment 
of  a  bill  of  lading.  And  a  pledge  of  the  goods  camiot  have 
more  effect  than  a  sale  of  them,  even  if  a  pledge  of  goods 
unaccompanied  by  something  equivalent  to  a  delivery  of 
possession,  passes  any  legal  property  in  them,  which  is 
somewhat  doubtful  (d). 

It  is  clear,  also,  that  the  buyer,  if  he  has  the  right  of 
possession,  may  give  a  third  person  authority  to  take  posses- 
sion of  the  goods  without  conferring  on  him  any  right  of 
property  whatever  in  them.  If  the  carrier,  or  other  holder 
of  the  goods,  delivers  them  to  such  a  person,  it  is  a  delivery 
to  the  biiyer  whose  agent  that  person  is,  and  such  a  delivery 
is  for  every  purpose  the  same  as  a  delivery  to  the  buyer  him- 
self. If  the  carrier  refuses  to  deliver  the  goods  to  the  agent, 
it  is  in  general  the  same  thing  (if  there  be  due  notice  of  the 
authority)  as  if  he  had  refused  to  deliver  them  to  the  buyer 
himself,  and  if  the  refusal  be  not  justifiable,  the  buyer  has 


(a)  Nathan  v.  Oiles,  5  Taunt.  558, 
(i)  Akerman  v.  Humphrey,  cited  4  Bing,  522. 
(c)  Lidcbarrmv  v.  Mason,  6  East,  21,  n.  34. 

Id)  But  see  the  judgment  of  Willes,  J.,  in  Meyerstein  v.  Barber,  36  L.  J  C.  P 
67  ;  L.  E.  2  C.  P.  52. 
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the  same  remedy  as  if  the  refusal  had  been  to  him  in  person. 
But  the  agent  has  no  right  of  action  for  such  a  refusal.  He 
has  no  right  of  property  or  possession  in  the  goods,  and  can 
maintain  no  action  in  his  own  name  for  any  wrong  done  to 
the  right  of  possession  or  property  of  his  principal,  the  buyer. 
In  this  respect,  one  who  has  merely  got  authority  to  receive 
the  goods,  differs  from  a  sub-buyer ;  for  the  sub-buyer 
having  himself  acquired  the  legal  rights  of  property  and 
possession,  such  as  belonged  to  his  immediate  seller,  i.e., 
vested  though  defeasible,  may  maintain  in  his  own  name  an 
action  for  anything  done  in  contravention  of  those  rights 
after  he  has  acquired  them. 

Such  being  the  power  of  the  buyer  over  the  goods  before 
he  has  taken  possession,  when  there  are  no  documents  of  title 
to  the  goods,  the  question  arises,  what  difference  does  the 
existence  of  such  documents  make  ? 

A  bill  of  lading  is  a  writing  signed  on  behalf  of  the  owner 
of  the  ship  in  which  goods  are  embarked,  acknowledging  the 
receipt  of  the  goods,  and  undertaking  to  deliver  them  at  the 
end  of  the  voyage  (subject  to  such  conditions  as  may  be  men- 
tioned in  the  bill  of  lading).  The  bill  of  lading  is  sometimes 
an  undertaking  to  deliver  the  goods  to  the  shipper  by  name, 
or  his  assigns,  sometimes  to  order  or  assigns,  not  naming  any 
person,  which  is  apparently  the  same  thing,  and  sometimes  to 
a  consignee  by  name,  or  assigns,  but  in  all  its  usual  forms  it 
contains  the  word  assigns. 

The  bill  of  lading  is,  therefore,  a  written  contract,  between 
those  who  are  expressed  to  be  parties  to  it,  on  behalf  of  their 
principals  if  they  be  agents,  that  is,  generally  speaking, 
between  the  master  of  the  ship  on  behalf  of  his  principals 
the  shipowners,  on  the  one  part,  and  the  person  named  as 
shipper  of  the  goods  on  the  behalf  of  the  person  who,  at  the 
time  of  shipment,  was  his  principal,  on  the  other  part,  by 
which  it  is  agreed  that  the  shipowner  is  to  deliver  the  goods 
to  the  person  who  shall  fill  the  character  of  assign. 

The  assignment  of  the  bill  of  lading  designates  that  person, 
and  the  master,  by  delivering  the  goods  to  him,  fulfils  the 
contract,  and  by  refusing  to  deliver  them  to  him,  he  breaks 
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the  contract ;  but  prior  to  the  Bills  of  Lading  Act  of  1855  (a) 
the  assignee  of  the  bill  of  lading  was  not  made  a  party  to  the 
contract  with  the  master,  nor  could  he,  as  assignee,  maintain 
in  his  own  name  any  action  on  the  contract  contained  in  the 
bill  of  lading.  In  this  respect,  the  assignment  of  a  bill  of 
lading  differed  greatly  from  that  of  a  bill  of  exchange,  for 
the  indorsee  of  a  bill  of  exchange  is  by  the  law  merchant 
entitled  to  sue  the  previous  parties  to  the  bill  in  his  own 
name,  and  is  by  the  indorsement  rendered  a  party  to  the 
contract,  though  not  one  oi'iginally ;  but  the  contract  con- 
tained in  a  bill  of  lading  is  a  chose  in  action,  and  there  was 
no  means  whatsoever  by  which  any  person  could  be  rendered 
a  party  to  the  contract  contained  in  a  bill  of  lading,  who  was 
not  a  party  to  it  from  its  first  inception.  Even  if  the 
assignee  of  the  bill  of  lading  had  acquired  the  full  legal  and 
equitable  property  in  the  goods,  so  that  the  damage  arising 
from  the  non-delivery  was  exclusively  his,  still  he  was  com- 
pelled to  bring  any  action  on  the  contract  in  the  name  of  the 
original  contractor  as  his  trustee  ;  for,  in  general,  contracts  do 
not  by  the  law  of  England  run  with  goods,  and  no  custom  has 
ever  been  recognised  making  the  contract  contained  in  a  bill 
of  lading  an  exception  (b). 

The  law  on  this  point  was  altered  by  that  Act  (c) ,  and  now, 
"  Every  consignee  of  goods  named  in  a  bill  of  lading,  and 
"every  indorsee  of  a  bill  of  lading  to  whom  the  property  in 
"the  goods  therein  mentioned  shall  pass,  upon  or  by 
"reason  of  such  consignment  or  indorsement,  shall  have 
"transferred  to  and  vested  in  him  all  rights  of  suit,  and  be 


(a)  18  &  19  Vict.  c.  3,  s.  1. 

(i)  Sargent  v.  Morris,  3  B.  &  A.  277,  in  1820;  Thompson  v.  Dominy,  15  L.  J. 
Ex.  320  ;  14  M.  &  W.  403,  in  18J5 ;  Howard  v.  Shepherd,  19  L.  J.  0.  P.  249  ;  9 
0.  B.  297. 

(r)  18  &  19  Vict.  c.  3,  s.  1.  In  Short  v.  Simpson,  in  1866,  35  L.  J.  U.  P.  147  ; 
1  0.  P.  248 ;  the  consignor  indorsed  the  bill  of  lading  as  security  for  an  advance. 
On  his  repaying  the  advance  it  v?as  reindorsed  to  him,  and  it  was  held  that  he  was 
thereby  remitted  to  all  his  rights  under  the  original  contract.  For  the  indorsee's 
liability  for  freight,  see  Burdiiih  v.  Seivell,  10  Q,.  B.  D.  363,  and  13  Q.  B.  D.  159 ; 
10  App.  Oa.  74  ;  52  L.  J.  Q.  B.  428 ;  53  L.  J.  Q.  B.  399 ;  where  the  effect  of  the 
indorsement  of  a  bill  of  lading  by  way. of  a  pledge  as  distinguished  from  a  sale 
was  much  considered. 
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"  subject  to  the  same  liabilities  in  respect  of  such  goods,  as  if 
"the  contract  contained  in  the  bill  of  lading  had  been  made 
"with  himself." 

If,  however,  the  goods  when  shipped  are  not  the  property 
of  the  shipper,  he  in  general  acts  in  shipping  them  as  agent 
for  the  owner  of  the  goods.  When  he  does  so,  the  principal 
is  from  the  first  a  party  to  the  contract,  though  made  in  the 
name  of  his  agent,  and  may  maintain  an  action  upon  it  in  his 
own  name  as  well  as  in  that  of  the  agent.  And  his  right  to 
maintain  such  an  action  is  not  affected  by  his  being  named 
in  the  bill  of  lading  as  consignee,  or  by  his  subsequently 
becoming  indorsee  of  the  bill. 

Anderson  v.  Clarke  (a),  in  1824,  was  an  action  by  Anderson 
on  the  contract  in  a  bill  of  lading  against  the  master  for  not 
delivering  goods.  The  goods  were  shipped  by  Orr  at  Newry  ; 
Orr  transmitted  the  bill  of  lading  to  Anderson.  The  form  of 
the  bill  of  lading  is  not  given  in  the  report,  but  it  seems  to 
have  stated  that  the  goods  were  shipped  by  Orr,  deliverable 
to  Anderson  or  assigns.  The  Court  decided,  after  examining 
the  correspondence,  that  there  was  an  express  appropriation 
of  the  goods  to  Anderson  at  the  time  of  shipment,  so  thai. 
Anderson  had  a  special  property  in  them  the  instant  they 
were  put  on  board  (b).  The  objection  was  then  taken,  that 
though  Anderson  might  maintain  trover,  he  was  no  party  to 
the  contract,  but  the  Common  Pleas  said  that  there  was  no 
weight  in  the  objection,  as  they  considered  that  Orr,  in 
shipping  the  goods,  acted  as  agent  for  Anderson  (c). 

But  though  it  seems  perfectly  well  ascertained  that  the 
assignment  of  a  bill  of  lading  does  not,  apart  from  the 
statute  (d),  transfer  the  contract,  and  has  no  other  effect  on 
the  contract  than  that  of  appointing  the  person  who  is  to 
receive  the  possession  of  the  goods  under  it,  the  effect  of  the 
assignment  of  the  bill  of  lading  upon  the  property  in  the 


(a)  Anderson  v.  Clarke,  2  Bing.  20. 

(J)  See  j9er  Parke,  B.,  in  Bryans  v.  Nix,  4  M.  &  W.  788,  792. 
(c)  See  Smitli's  Law  of  Contracts,  Lecture  X.,  for  tlie  adoption  by  the  principal 
of  the  agent's  contract. 
{d)  Ante,  p.  422. 
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goods  is  a   different   matter.     There  was   at   one   time   an 
extreme  difference  of  judicial  opinion  upon  the  subject,  but 
the  authorities  now  seem  to  establish  that  the  mere  assign- 
ment of  the  bill  of  lading  does  not  confer  on  the  assignee  any 
legal  right  either  of  property  or  possession  in  the  goods.     It 
confers  upon  him  an  authority  to  receive  the  goods,  and  that 
authority  may,  as  a  matter  of  evidence,  go  very  far  to  show 
that  the  person  who  has  got  it  has  also  acquired  a  right  of 
property  and  possession  in  the  goods ;   but  unless  there  be 
such  a  bargain  as  would,  independently  of  the  assignment  of 
the  bill  of  lading,  give  an  interest  in  the  goods,  the  assignee 
of  the  bill  acquires  no  interest  in  the  goods,  and  consequently 
cannot  maintain  any  action  in  his  own  name  for  any  injury 
done  to  them.    When,  however,  the  bill  of  lading  is  assigned 
in  bond  fide  furtherance  of  a  contract  conferring  an  interest  in 
the  goods  for  a  valuable  consideration,  it  has  (at  least  so  far 
as  regards  the  question   of   stoppage   in    transitu)  the   same 
effect  at  law  that  an  actual  delivery  of  the  goods  would  have 
had.     The  transfer  of  a  bill  of  lading  has  the  same  effect  in 
defeating  the  unpaid  seller's  right  to  stop  in  transitu  as  the 
actual   delivery  of   the   goods   themselves   under   the  same 
circumstances  (a) .     The  indorsement  by  a  mere  holder,  or  a 
finder,  or  a  thief,  would  transfer  no  interest. 

The  law  upon  the  subject  must  chiefly  be  taken  from  the 
authorities  subsequent  to  the  great  case  of  Licliharrow  v. 
Mason  (b),  which  commenced  in  1787,  and  which  was  settled 
in  1794,  for  though  that  case  can  scarcely  be  considered  as 
decided  at  all,  the  elaborate  arguments  on  both  sides  by  all 
the  Judges  make  it  the  origin  of  the  law. 

The  cases  before  it,  on  the  subject  of  bills  of  lading,  were 
but  few.     In  Lichbarroio  v.  Mason  (b),  Mr.  Justice   BuUer 

(o)  Per  Blackburn,  J.,  in  Cole  v.  North  Western  Bank,  in  1875,  44  L.  J.  0.  P. 
237  ;  10  0.  P.  363 ;  see  also  Oumeij  y.  Behrend,  23  L.  J.  Q,.  B.  266 ;  3  E.  &  B. 
634. 

(i)  Lichharrow  v.  Mason :  this  case  was  firstly  tried  in  the  King's  Bench  in 
1787,  2  T.  E.  63.  It  vas  then  reversed  in  the  Exchequer  Chamber  in  1790,  1 
H.  Bl.  357.  And  the  judgment  of  the  Exchequer  Chamber  was  reversed  in  the 
House  of  Lords  in  1793,  6  EJast,  21,  and  a  veriire  de  novo  awarded,  ^os<,  p.  430. 
And  the  new  trial  in  1794  is  reported  in  5  T,  E.  683.  4-  Vrit  of  error  vag  ag£!,iij 
brought,  but  subsequently  ab^ndqn§d. 
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enteiiained  a  very  strong  opinion  that  the  transfer  of  a  bill 
of  lading  operated  as  a  transfer  of  an  absolute  legal  property 
in  the  goods,  but  the  law  now  is  that  the  assignment  of  a  bill 
of  lading,  either  by  way  of  sale  or  pledge,  in  furtherance  of  a 
bargain  to  transfer  an  interest  in  the  goods,  by  one  who  has 
an  interest  in  them,  or  authority  to  act  for  one  who  has  (and 
this  authority  may  be  express  or  obtained  under  the  Factors 
Acts),  for  valuable  consideration,  and  bond  fide  without  notice 
to  the  party  taking  it,  of  a  better  title,  destroys  the  unpaid 
seller's  right,  to  the  extent  of  that  interest,  to  stop  the  goods 
in  transitu  as  effectually  as  if  the  goods  had  been  actually 
delivered. 

In  Caldwell  v.  Bcdl  (a),  in   1786,  sugar  was   shipped  in 

Jamaica  by  Thompson.     The  defendant,  who  was  master  of 

the  ship,  signed,  as  usual,  three  bills  of  lading.     The  first 

signed  was  to  deliver  the  goods  to  Fairbrother,  or  his  assigns, 

the  other  two  were  to  deliver  the  goods  to  order  or  assigns. 

The  first  bill  of  lading  was  sent  by  Thompson,  who  was  the 

owner  of   the   goods,  to  Fairbrother,  who  was   his  London 

correspondent.      Then    Thompson    pledged    the    goods    in 

Jamaica  to  France  and  Co.,  and  indorsed  the  bills  of  lading 

to  them.     Fairbrother,  in  London,  afterwards  indorsed  the 

bill  of  lading  in  his  possession  to  the  plaintiffs,  who  besides 

having  some  ground   for  claiming  an  equitable  lien  on  the 

goods,  on   account  of   former   transactions,   had   also   made 

advances  on  the  bill  of  lading.     The  defendant  delivered  the 

goods  to  the  representatives  of   the  Jamaica  pledgee.     The 

plaintiffs   brought   trover  against  him',   and   the   defendant 

had  a  verdict,  which  the  King's  Bench  refused  to  disturb. 

Buller,  J.,  said : — "  The  second  objection  was,  that  as  there 

'  were  different  bills  of  lading,  the  defendant  was  bound  to 

'  deliver  the   cargo   according   to   the   first   bill   of   lading 

'  actually  signed.     Now,  as  to  this,  the  principal  point,  it  is 

'  material  to  consider  the  nature  of  a  bill  of  lading.     It  is  an 

'  acknowledgment  under  the  hand  of  the  captain,  that  he  has 

'  received  such  goods,  which  he  imdertakes  to  deliver  to  the 

(a)  GaUiuell  V.  Ball,  1  T,  B,  205, 
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person  named  in  that  bill  of  lading.  It  is  assignable  in  its 
nature ;  and  by  indorsement  the  property  is  vested  in  the 
assignee.  It  is  now  clearly  settled  that  goods  at  sea  may 
be  so  assigned.  This  doctrine  is  laid  down  in  Events  v. 
Muftlet  («),  and  is  recognised  by  Lord  Mansfield  in  Wright 
V.  Campbell  (b).  It  is  argued  that  the  captain  must  be 
answerable  at  all  events  in  this  action,  because  he  signed 
the  first  bill  of  lading  to  the  order  of  Fairbrother,  who 
indorsed  it  to  the  plaintiffs.  I  think  it  very  material  to 
consider  who  Fairbrother  was.  He  had  no  interest  in  these 
goods,  and  he  was  known  to  all  the  parties  to  be  the  agent 
of  Thompson.  Then  Fairbrother  must  be  considered  as 
Thompson  himself.  .  .  .  As,  therefore,  this  transaction 
is  to  be  considered  in  the  same  light  as  if  all  the  bills  of 
lading  had  been  made  to  the  order  of  Thompson,  how  does 
the  question  stand  as  between  the  plaintiffs  and  France  and 
Co.  ?  Both  parties  claim  under  Thompson,  but  France  and 
Co.  have  the  first  legal  right,  for  two  bills  of  lading  were 
first  indorsed  to  them,  and  the  letter  which  conveyed  the 
other  bill  of  lading  to  Fairbrother,  apprised  him  at  the  same . 
time  of  this  indorsement." 
In  Hibbcrt  v.  Carter  [c),  in  1787,  the  plaintiff  brought  an 
action  on  a  policy  of  insurance  on  goods  shipped  by  him. 

In  the  course  of  the  trial,  it  appeared  that  previously  to 
the  making  of  the  policy,  the  plaintiff  had  indorsed  the  bill 
of  lading  to  a  creditor,  but  it  was  not  in  evidence  under  what 
circumstances  the  indorsement  was  made.  Buller,  J.,  ruled 
that  the  indorsement  of  the  bill  of  lading  prima  facie  trans- 
ferred the  whole  property,  and  therefore  that  on  this  evidence 
the  plaintiff  had  no  insurable  interest.  The  King's  Bench 
confirmed  this  ruling,  but  granted  a  new  trial  on  affidavits, 
explaining  the  indorsement,  and  showing  that  it  was  only  by 
way  of  pledge. 

In  the  next  term  after  this  last  decision,  in  1787,  the  case 


(a)  Evans  v.  Martht,  1  Ld.  Eaym.  271. 
{h)   Wright  v.  Oamplell,  4  Burr.  2051. 
(c)  Hihhert  v.  Qarter,  1  T.  E.  745. 
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of  Lichharrow  v.  Mason  {a)  first  came  before  the  Court.  In 
that  case,  Turing  and  Son  shipped  the  goods  by  the  order 
and  on  account  of  Freeman.  The  master  of  the  ship  signed 
four  bills  of  1  iding  to  order  or  assigns.  Turing  indorsed  two 
of  the  bills  in  blank  and  sent  them  to  Freeman,  and  shortly 
afterwards  drew  on  Freeman  for  the  price,  and  he  accepted 
the  drafts.  Freeman  sent  the  bills  of  lading  to  Lickbarrow, 
who  made  him  advances  on  the  faith  of  them.  Then  Free- 
man failed,  and  his  acceptances  were  dishonoured.  Mason, 
as  Turing's  agent,  succeeded  in  stopping  the  goods,  and  Lick- 
barrow brought  trover  against  him  for  so  doing.  These  facts 
were  put  upon  the  record  in  the  shape  of  a  demurrer  to  the 
evidence.  The  King's  Bench,  consisting  of  Ashurst,  J., 
Buller,  J.,  and  Grose,  J.,  gave  judgment  in  Trinity  Term, 
1787,  for  the  plaintiff.  Buller,  J.,  put  his  judgment  on  the 
same  ground  on  which  he  seems  to  have  acted  in  Caldwell  v. 
Ball  (b)  and  Hihbert  v.  Garter  (c).  He  said  :  "I  make  the 
"  question  even  more  general  than  was  made  at  the  Bar, 
"  namely,  whether  a  bill  of  lading  is  by  law  a  transfer  of 
"  the  property.  ...  It  has  been  said  that  no  case  has 
"  yet  decided  that  a  bill  of  lading  does  transfer  the  property, 
"  but  in  answer  to  that,  it  is  to  be  observed  that  all  the  cases 
"  upon  the  subject — Evans  v.  Martlet  {d),  Wright  v.  Camp- 
"  hell  {e),  and  Caldwell  v.  Ball  {h) — and  the  universal  under- 
"  standing  of  mankind,  preclude  the  question."  Neither 
Ashurst,  J.,  nor  Grose,  J.,  expresses  his  concurrence  in  this 
doctrine.  They  both  put  their  judgment  on  the  ground,  that 
by  giving  Freeman  an  indorsed  bill  of  lading,  Turing  clothed 
him  with  apparent  authority  to  sell  the  goods.  "  In  this 
"  ease,"  said  Ashurst,  J.,  "the  goods  were  transferred  by  the 
"  authority  of  the  vendor,  because  he  gave  the  vendee  a 
"  power  to  transfer  them ;  and  being  sold  by  his  authority, 
"the  property  is  altered."     And  Grose,  J.,  said: — "A  bill 


(a)  Lichharrow  v.  Mason,   2  T.  E.  63,  in  the  King's  Bench. 
(J)  Caldwell  T.  Ball,  1  T.  E.  216,  arde,  p.  425. 
((■)  Hibhert  v.  Carter,  1  T.  E.  745. 

(d)  Evans  v.  Martlet,  1  Ld.  Eaym.  271. 

(e)  Wright  Y.  Ca»jipieW,- 4  Burr.  2051. 
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"  of  lading  carries  credit  with  it ;  the  consignor  by  his  in- 
"  dorsement  gives  credit  to  the  bill  of  lading,  and  on  the 
"  faith  of  that,  money  is  advanced." 

The  defendant  brought  a  writ  of  error  (a),  and  the  Court  of 
Exchequer  Chamber,  in  1790,  reversed  this  judgment.  Lord 
Loughborough  delivered  their  unanimous  judgment.  He 
expressly  and  pointedly  overruled  the  doctrine  of  BuUer,  J., 
that  the  indorsement  of  a  bill  of  lading  of  itself  transfers  the 
property  in  the  goods.  He  said  :  "  The  general  property 
remains  with  the  shipper  of  the  goods,  until  he  has 
disposed  of  it,  by  some  act  sufficient  in  law  to  transfer 
property.  The  indorsement  of  the  bill  of  lading  is  simply 
a  direction  of  the  delivery  of  the  goods ;  when  this  indorse- 
ment is  in  blank,  the  holder  of  the  bill  of  lading  may 
receive  the  goods,  and  his  receipt  will  discharge  the  ship- 
master; but  the  holder  of  the  bill,  if  it  came  into  his 
hands  casually,  without  any  just  title,  can  acquire  no 
property  in  the  goods.  A  special  indorsement  defines  the 
person  appointed  to  receive  the  goods  ;  his  receipt  or  order 
would,  I  conceive,  be  a  sufficient  discharge  to  the  ship- 
master, and  in  this  respect,  I  hold  the  bill  to  be  assignable. 
But  what  is  it  that  the  indorsement  of  the  bill  of  lading 
assigns  to  the  holder,  or  the  indorsee  ?  A  right  to  receive 
the  goods,  and  to  discharge  the  shipmaster  as  having 
performed  his  undertaking.  .  .  .  Bills  of  lading  differ 
essentially  from  bills  of  exchange  in  another  respect. 
Bills  of  exchange  can  only  be  used  for  the  one  given 
purpose,  namely,  to  extend  credit  by  a  speedy  transfer 
of  the  debt  which  one  person  owes  to  another,  to  a  third 
person.  Bills  of  lading  may  be  assigned  for  as  many 
different  purposes  as  goods  may  be  delivered.  They  may 
be  indorsed  by  the  true  owner  of  the  goods,  by  the 
freighter  who  acts  merely  as  his  servant ;  they  may  be 
indorsed  to  a  factor  to  sell  for  the  owner ;  they  may  be 
indorsed  by  the  seller  of  the  goods  to  the  buyer  ;  they  are 
not  drawn  in  any  certain  form;  they  sometimes  do,  and 

(a)  Mason  v.  Lichlarrow,  1  H,  Bl.  357. 
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"  sometimes  do  not,  express  on  whose  account  and  risk  the 
"  goods  are  shipped ;  they  often,  especially  ia  time  of  war, 
"  express  a  false  account  and  risk  ;  they  seldom,  if  ever,  bear 
"  upon  the  face  of  them  any  indication  of  the  purpose  of  the 
"  indorsement.     To  such  an  instrument,  so  various  in  its  use, 
"  it  seems  impossible  to  apply  the  same  rules  as  govern  the 
"  indorsement   of   bills   of   exchange.      The   silence   of   all 
"  authors  treating  of  commercial  law,  is  a  strong  argument 
"  that  no  general  usage  has  made  them  negotiable  as  bills 
"  of  exchange.    .    .    .    The   conclusions   which   follow   from 
"  this  reasoning,  if  it  be  just,  are — 1st.  That  an  order  to 
"  direct  the  delivery  of  goods  indorsed  on  a  bill  of  lading,  is 
"  not  equivalent  to,  or  even  analogous  to,  the  assignment  of 
"  an  order  to  pay  money  by  the  indorsement  of  a  bill  of 
"  exchange.     2nd.  That  the  negotiability  of  bills  and  pro- 
"  missory  notes  is  founded  on  the  custom  of  merchants  and 
"  positive  law  ;  but  as  there  is  no  positive  law,  neither  can  any 
"  custom  of  merchants  apply  to  such  an  instrument  as  a  bill  of 
"  lading.     3rd.  That  it  is,  therefore,  not  negotiable  as  a  bill, 
"  but  assignable,  and  passes  such  right,  and  no  better,  as  the 
"  person  assigning  had  in  it.     This  last  proposition  I  confirm 
"  by  the  consideration,  that  actual  delivery  of  the  goods  does 
"  not  itself  transfer  an  absolute  ownership  in  them,  without  a 
"  title  of  property,  and  that  the  indorsement  of  the  bill  of 
"  lading,  as  it  cannot  in  any  case  transfer  more  right  than  the 
"  actual  delivery,  cannot  in  every  case  pass  the  property,  and 
"  I  therefore  infer,  that  the  mere  indorsement  can  in  no  case 
"  convey  an  absolute  property.     It  may,  however,  be  said, 
"  that  admitting  an  indorsement  of  a  bill  of  lading  does  not 
"  in  all  cases  import  a  transfer  of  the  property  of  the  goods 
"  consigned,   yet  where  the  goods,  when  delivered,  would 
"  belong  to  the  indorsee  of  the  bill,  and  the  indorsement 
"  accompanies  a  title  of  property,  it  ought  in  law  to  bind  the 
"  consignor,  at  least  with  respect  to  the  interest  of  third 
"parties;    this   argument  has,   I   confess,  a  very   specious 
"  appearance."     He  combats  it,  however,  at  great  length,  and 
with  much  ability  and  learning,  and  concludes  by  giving  judg- 
ment for  the  plaiatiff  in  error,  who  was  the  defendant  below. 
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This  judgment  was  taken  by  a  writ  of  error  to  the  House 
of  Lords  (a),  and  in  1793  the  opinions  of  the  Judges  were 
taken.  Six  of  them— Eyre,  C.  J.,  Gould,  J.,  Heath,  J., 
Hotham,  J.,  Perryn,  B.,  and  Thomson,  B. — delivered  their 
opinions  for  affirming  the  judgment  of  the  Exchequer  Cham- 
ber;  three  of  them,  Ashurst,  J.,  Grrose,  J.,  and  BuUer,  J., 
were  for  reversing  it.  The  only  one  of  those  opinions  which 
has  been  preserved  is  that  of  Buller,  J.  {h}  :  he  maintains 
that  the  indorsement  of  a  bill  of  lading  does  of  itself  transfer 
the  legal  property,  and  further  that  the  right  of  stoppage  in 
transitu  does  not  exist,  except  between  the  seller  and  the 
original  buyer.  Erom  some  expressions  of  Eyre,  C.  J. ,  in  a 
subsequent  case,  in  1796,  it  may  be  collected  what  his  opinion 
was.  "  And  here,"  said  he  in  Haillc  v.  Smith  {c),  "the  bill 
"  of  lading  operates  as  in  my  poor  judgment  it  ought  to 
"  operate ;  it  operates  as  evidence  of  a  change  of  property, 
"  and  as  such  I  have  no  difficulty  and  never  had  in  giving 
"  it  its  full  effect.  Ninety -nine  times  in  an  hundred  the 
"  indorsement  of  a  bill  of  lading  will  be  conclusive  evidence 
"  of  the  alteration  of  property,  without  ascribing  to  it  the 
"  effect  of  a  legal  instrument,  as  a  bill  of  sale.  Cases  may 
"  arise  in  which  it  will  be  difficult  to  understand  that  such 
"  was  the  meaning  of  the  parties."  What  the  opinions  of  the 
other  five  Judges  in  Lickbarrow  v.  Mason  {d)  were  grounded 
upon  must  be  collected  from  the  course  of  subsequent 
decisions,  or  remain  in  doubt.  The  House  of  Lords  ordered 
a  venire  de  novo,  as  they  were  of  opinion  that  the  facts  did  not 
sufficiently  appear  on  the  record.  The  jury  on  the  new 
trial  (d) ,  under  the  direction  of  Lord  Kenyon,  found  a  special 
verdict,  in  which  in  addition  to  the  facts  before  stated,  they 
found  that  by  the  custom  of  merchants  bills  of  lading  are 
negotiable  and  transferable,  and  that  by  such  negotiation  the 
property  in  the  goods  is  transferred.     The  King's  Bench  (t), 


(a)  Lickbarrow  y.  Maaon,  6  East,  21. 
(6)  6  East,  21,  n. 

(c)  HaiUe  v.  Smith,  1  B.  &  P.  570. 

(d)  Lickbarrow  v.  Mason,  5  T.  K.  683. 

(e)  5  T.  E.  683. 
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iu  1794,  without  argument  gave  judgment  for  the  plaintiff, 
in  order  that  the  case  might  be  taken  to  the  House  of  Lords, 
but  the  defendant  submitted  and  did  not  take  the  case  into 
error. 

As  far  as  the  opinions  of  the  Judges  can  be  ascertained  (a), 
they  were  eight  to  four  in  favour  of  the  defendant ;  but  it  is 
probable  that  the  finding  of  the  jury  of  the  custom  of  mer- 
chants had  great  weight;  at  all  events,  it  was  always  after 
Lickbarrow  v.  Mason  (b)  considered  as  settled  law  that  a 
bond  fide  purchaser  of  an  interest  in  goods,  by  taking  an 
assignment  of  a  bill  of  lading  in  furtherance  of  that  purchase, 
rendered  his  interest  indefeasible  by  the  consignor's  stoppage 
ill  transitu.  But  the  decisions  subsequent  to  Lickbarrow  v. 
Mason  showed  that  the  holder  of  a  bill  of  lading,  if  he  had 
no  interest  in  the  goods,  nor  authority  from  the  real  owner  to 
sell  an  interest  in  them,  could  not  (in  cases  to  which  the  Factors 
Acts  did  not  apply)  give  to  his  indorsee  any  title  in  the  goods, 
although  the  indorsee  had  bond  fide  given  value  for  the 
indorsement  of  the  bill  of  lading.  In  this  respect,  a  bill  of 
lading  is  unlike  a  bill  of  exchange,  and  can  scarcely  be  properly 
called  negotiable  at  all.  An  indorsement  of  a  bill  of  lading 
does  not  by  itself  primd  facie  confer  any  legal  right  of  pos- 
session on  the  indorsee,  or  anything  more  than  an  authority 
to  receive ;  though  an  indorsement  of  the  bill  of  lading  in 
fm-therance  of  such  a  bargain  as  of  itself  confers  an  interest 
in  the  goods,  does  on  behalf  of  a  bond  fide  indorsee,  operate  as 
an  actual  delivery  of  the  possession  would  have  done,  and  so 
renders  that  interest  indefeasible  by  the  original  seller's 
stoppage  in  transitu.  To  tliat  extent  the  bill  of  lading  is 
negotiable,  but  the  mere  indorsement  of  the  bill  of  lading, 
not  in  furtherance  of  a  bargain,  is  not  equivalent  to  a  delivery 
of  possession,  even  as  against  a  wrong-doer.  If  this  be  a 
correct  view  of  the  subsequent  authorities,  they  show  that 


(a)  Six  to  three  in  the  House  of  Lords,  and  Lord  Loughborough  and  Wilson,  J., 
who  concurred  in  the  judgment  of  the  Exchequer  Chamber,  against  Lord  Kenyon, 
who  was  a  party  to  the  second  judgment  of  the  King's  Bench. 

(6)  Lickbarrow  v.  Mason,  5  T.  E.  683, 
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most  of  the  positions  for  which  Buller,  J.,  contended,  in 
Lickharrow  v.  Mason  (a),  were  overruled  in  that  case ;  and  it 
is  very  important  that  this  should  be  clearly  stated,  for  the 
very  great  ability  of  his  opinion,  and  the  prominent  way 
in  which  it  is  reported,  cause  it  frequently  to  be  taken 
as  the  judgment  of  the  House  of  Lords  in  Ltclcbarrotv  v. 
Mason  («). 

Coxe  V.  Harden  (b),  in  1803,  is  the  first  reported  case  on 
the  subject,  after  the  final  decision  of  Lickharrow  v.  Mason  (a). 
In  this  case  a  mere  indorsee  brought  trover  in  his  own  name. 
There  the  unpaid  sellers,  Browne  and  Co.,  indorsed  the  bill 
of  lading  to  Coxe  their  agent,  for  the  purpose  of  stopping  the 
goods  in  transitu.  Coxe  brought  trover  in  his  own  name, 
against  a  buyer  of  the  goods  who  had  obtained  possession. 
The  King's  Bench  decided  the  case  on  the  ground  that  the 
transitus  had  terminated,  but  they  expressed  a  strong  opinion, 
that  even  if  it  had  not,  Coxe  could  not  maintain  trover  in  his 
own  name.  Lord  EUenborough  said  :  "  No  decision  of  a  Coiu-t 
'*  of  law  has  ever  gone  further  than  to  say,  that  the  assign- 
"  ment  of  a  bill  of  lading  by  the  consignees  for  a  valuable 
"consideration,  and  without  notice  by  the  party  taking  it  of 
"  a  better  title,  passes  the 'property  in  the  goods  thereby  con- 
"  signed.  But  no  consideration  having  been  paid  by  the 
"  plaintiff  in  this  case  for  such  assignment,  he  took  the  bill  of 
"lading  merely  as  agent  for  Browne  and  Co.,  and  without 
"  any  property  in  himself  in  the  goods.  The  analogy  between 
"bills  of  lading  and  bills  of  exchange  has  been  pushed 
"in  the  argument  beyond  all  warrant  of  authority;  but  I 
"  agree  to  the  extent  of  the  doctrine  in  the  case  of  Lickharroiv 
"  V.  Mason,  that  an  indorsement  of  a  bill  of  lading  for  a 
"valuable  consideration,  and  without  notice  by  the  indorsee 
"  of  a  better  title,  passes  the  property." 

In  Netvsom  v.  Thornton  (c),  in  1805,  the  facts  were. that  the 


(a)  Lickharrow  v.  Mason,  ante,  p.  427.     See  also  Seiuell  v.  Bvrdich,  in  1883,  52 
L.  J.  Q.  B.  428  ;  10  App.  Oa.  74  at  p.  100. 
(6)  Coxe  V.  Harden,  4  East,  211. 
(c)  Newsom  v.  Thornton,  6  East,  17. 


Oh.  I.]  STOPPAGE   IN  TRANSITU.  433 

■  plaintiffs  consigned  some  beef  to  Church,  as  their  factor,  and 
sent  him  an  indorsed  bill  of  lading ;  he  pledged  the  bill  of 
lading  with  the  defendants  (who  had  no  notice  that  Church 
was  only  a  factor),  and  soon  after  became  bankrupt.     The 
pledgees  obtained  the  goods,  and  the  plaintiffs  recovered  a 
verdict  in  trover  against  them.      The  defendant's  counsel 
argued  before  the  King's  Bench,  that  the  indorsement  of  a 
bill  of  lading  for  a  valuable  consideration,  and  without  notice, 
conveys  per  se  the  legal  property  in  the  goods  to  the  indorsee. 
The   King's   Bench  refused  to  disturb  the  verdict.     Lord 
EUenborough  said  :  ''I  should  be  sorry  if  anything  fell  from 
"  the  Court  which  weakened  the  authority  of  Lickharrow  v. 
^' Mason,  as  to  the  right  of  a  vendee  to  pass  the  property 
"  of  goods  in  transitu  by  indorsement  of  the  bill  of  lading  to 
"a  bond  Jide  holder  for  a  valuable  consideration,  and  without 
"notice.  .  .  .  This  was  a  direct  pledge  of  the  bill  of  lading, 
"  and  not  intended  by  the  parties  as  a  sale.    A  bill  of  lading, 
"indeed,  shall  pass  the  property  upon  a  bond  fide  indorsement 
"  and  delivery,  where  it  is  intended  so  to  operate,  in  the 
"  same  manner  as  a  direct  delivery  of  the  goods  themselves 
"  would  do  if  so  intended,  but  it  cannot  operate  further.   .  .   . 
'I  consider  the  indorsement  of  a  bill  of  lading,  apart  from 
"  all  fraud,  as  giving  the  indorsee  an  irrevocable  uncounter- 
"  mandable  right  to  receive  the  goods,  that  is,  where  it  is 
"meant  to  be  dealt  with  as  an  assignment  of  the  property  in 
"the  goods,  but  not  where  it  is  only  meant  as  a  deposit  by 
"  one  who  had  no  authority  to  do  so."     Lawrence,  J.,  said  : 
"  In  the  case  of  Lichbanow  y.  Mason,  some  of  the  Judges 
"  did  indeed  liken  a  bill  of  lading  to  a  bill  of  exchange,  and 
"consider  that  the  indorsement  of  the  one  did  convey  the 
"property  in  the  goods  in  the  same  manner  as  the  indorse- 
"  ment  of  the  other  conveyed  the  sum  for  which  it  is  drawn ; 
"but  when  the  case  was  before  the  Exchequer  Chamber, 
"there  was  much  argument  to  show,  that  in  itself  the  in- 
"  dorsement  of  a  bill  of  lading  was  no  transfer  of  the  pro- 
"  perty,  though  it  might  operate  as  such,  in  the  same  manner 
"as  other  instruments  maybe  evidence  of  the  transfer  of 
"property  ;  as  if  goods  be  Sold  by  a  merchant  abroad  to  his 
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"correspondent  here,  and  the  bill  of  lading  be  sent  to  him, 
"indorsed,  to  deliver  the  goods  to  the  vendee  or  his  order ; 
"there  the  transfer  of  the  goods  may  be  evidenced  by  such 
"  indorsement ;  and  if  the  vendee  part  with  the  property  in 
"the  goods  whilst  they  are  yet  m  transitu,  and  before  his 
"  property  in  them  is  devested  by  the  vendor's  stopping  them 
"m  traiisitti,  and  which  assignment  of  the  vendee's  property 
"may  be  evidenced  in  like  manner  by  his  indorsement  to 
"another,  then,  according  to  Lickharrow  v.  Mason,  the 
"  original  vendor's  right  to  stop  them  in  transitu  would  be 
"devested;  therefore,  all  that  that  case  seems  to  have 
"  decided,  is,  that  where  the  property  in  the  goods  passed  to 
"  a  vendee,  subject  only  to  be  devested  by  the  vendor's  right 
"to  stop  them  in  transitu,  such  right  must  be  exercised,  if 
'  at  all,  before  the  vendee  has  parted  with  the  property  to 
"another  for  a  valuable  consideration,  and  honcl  fide,  and  by 
"  the  indorsement  of  the  bill  of  lading,  given  him  a  right  to 
'  recover  them." 

In  the  case  of  Patten  v.  Thompson  {a),  in  1816,  the  whole 
Court  of  Zing's  Bench  agreed,  that  the  mere  indorsement 
of  a  bill  of  lading  by  the  consignee  did  not  devest  the 
right  to  stop  in  transitu,  unless  it  accompanied  a  bargain  to 
give  an  interest  in  the  goods,  but  they  differed  a  little  as  to 
what  was  a -sufficient  agreement  to  give  an  interest.  In  that 
case,  the  plaintiffs  sold  to  a  Dublin  house  a  cargo  of  goods 
shipped  for  Liverpool,  sent  them  the  bills  of  lading,  and  drew 
upon  them  for  the  price.  The  Dublin  house  had  extensive 
transactions  with  a  Liverpool  house,  they  drew  several  drafts 
on  the  Liverpool  house  about  this  time,  and  wrote  them  a 
letter,  in  which  they  mentioned  their  having  done  so,  and 
also  inclosed  them  the  indorsed  bill  of  lading  of  the  goods 
sold  them  by  the  plaintiffs,  and  requested  the  Liverpool 
house  to  insure  them  on  behalf  of  the  Dublin  house ;  but 
there  was  nothing  in  the  letters  showing  any  intention  to 
appropriate  the  bill  of  lading,  specifically  as  a  security  for 
any  of  the  drafts.     The  Liverpool  house  made  the  insurance, 

(a)  Patten  v.  Thompson,  5  M,  &  S.  350. 
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and  accepted  the  drafts.     Before  the  ship  arrived  at  Liver- 
pool, the  Dublin  and  Liverpool  houses  both  failed,  the  plain- 
tiffs stopped  the  goods  in  transitu,  and  then  the  assignees  of 
the  Liverpool  house  seized  and  sold  them.     The  plaintiffs 
brought  trover  against  them  for  so  doing.     It  appeared  that 
the  Liverpool  house  were  factors  for  the  Dublin  house,  and 
that  at  the  time  of  the  failure,  the  balance  of  the  account  was 
in  favour  of  Liverpool,  but  in  consequence  of  the  dishonour 
of  many  acceptances  for  which  they  had  credit,  the  balance 
before  the  trial  turned  the  other  way.     Lord  EUenborough 
thought  that  the  fact  showed  that  the  bills  of  lading  were 
indorsed  to  the  Liverpool  house,  as  factors,  but  without  any 
agreement  to  give  them  a  security  on  these  goods,  either  for 
the  specific  drafts,  or  for  their  general  balance.     If  the  goods 
had  come  to  the  hands  of  the  factors,  they  would  have  had  a 
lien,  but  there  was  no  bargain  that  they  should  come  to  their 
hands,  and  he  held,  that  the  assignment  of  the  bill  of  lading, 
under    such     circumstances,    did    not    devest    the    rights. 
Abbott,  J.,  expressed  great  doubts  as  to  whether  the  transac- 
tion did  not  amount  to  a  pledge  of  the  bill  of  lading,  but  he 
thought  that  the  bankruptcy  of  the  pledgees  and  the  dis- 
honour of  the  acceptances  put  an  end  to  the  pledge.     In 
either   point    of    view,    the    case    is    a   distinct    authority, 
that  the  indorsement  of  a  bill  of  lading  is  not  equivalent 
to   a   delivery   of   possession ;    for   if   the   goods  had  been 
delivered  to  the  Liverpool  house,   at   the  time  the  bill  of 
lading  came  to  their  hands,  the  plaintiff's  case  would  have 
been  at  an  end. 

In  the  case  of  Morison  v.  Gray  (a),  in  1824,  the  Common 
Pleas  decided  that  an  indorsement  of  a  bill  of  lading  made  by 
the  seller  to  his  agent,  without  any  value,  and  for  the  sole 
purpose  of  enabling  him  to  stop  in  transitu,  conferred  on  the 
agent  a  special  property  sufficient  to  enable  him  to  maintain 
trover  in  his  own  name.  This  decision  is  contrary  to  the 
opinion  of  the  King's  Bench  in  Coxe  v.  Harden  (b),  and  also 


(a)  Morison  v.  Oray,  2  Bing.  260. 

(6)  Ooxe  V.  Harden,  4  East,  211,  ante,  p.  156. 
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to  the  strongly  expressed  dicta  of  Lord  Ellenborough  in 
Warmg  v.  Coxe  (a),  in  1808,  in  whicli  the  plaintiff's  counsel 
argued  that  the  indorsee  must  be  taken  to  have  the  legal 
property  of  the  goods.  Lord  Ellenborough  said:  "I  am 
"  decidedly  of  opinion,  that  without  value  he  has  not.  No 
"  case  has  gone  so  far  as  to  decide  that  a  bill  of  lading  is 
"transferable  like  a  bill  of  exchange,  and  that  the  mere 
"  signature  of  the  person  entitled  to  the  delivery  of  the  goods 
^^  p-imd  facie  passes  the  property  in  them  to  the  indorsee. 
"Much  confusion  has  arisen  from  similitudinary  reasoning 
"  upon  this  subject.  There  must  be  value  upon  the  indorse- 
"ment  of  a  bill  of  lading,  or  no  property  in  the  goods  is 
"  tliereby  transferred.  The  right  to  stop  the  goods  in  transitu 
"  is  a  personal  right  of  the  seller,  and  cannot  be  thus  assigned 
"  to  another.  In  this  case  the  action,  if  maintainable  at  all, 
"  should  have  been  brought,  not  in  the  name  of  the  agent, 
"  but  the  consignor  himself."  This  opinion  was  not  necessary , 
to  decide  the  case  of  Waring  v.  Coxe  (a),  but  it  is  the  opinion 
of  a  very  great  Judge.  It  is  now  expressly  provided  by 
section  38  (2)  of  the  Sale  of  Goods  Act,  however,  that  the 
term  "  seller"  includes  an  agent  of  the  seller  to  whom  the 
bill  of  lading  is  indorsed. 

In  Gurney  v.  Behrcnd  (b),  in  1854,  Behrend  and  Co.  of 
Dantzic  contracted  to  sell  a  cargo  of  wheat  to  Werthemann, 
who  turned  out  to  be  the  agent  of  one  Priess.  Behrend  and 
Co.  took  the  bill  of  lading  to  order  or  assigns,  indorsed  it  in 
blank,  and,  agreeably  to  "Werthemann's  instructions,  sent  it 
to  Collmann  and  Stolterfoht,  and  drew  on  them  for  the  price. 
Behrend  and  Co.  sent  the  drafts  to  their  agents  in  London, 
who  left  them  with  Collmann  and  Stolterfoht  for  acceptance. 
The  drafts  were  returned  dishonoured,  and  Behrend  and  Co. 
took  possession  of  the  cargo  when  it  arrived.  Priess  had  in 
the  meantime  obtained  the  bill  of  lading  from  Collmann  and 
Stolterfoht,  but  there  was  no  evidence  as  to  the  way  in  which 
he  had  done  so.     He  had  then  pledged  it  with  a  firm,  who 


(a)   Waring  v.  Coxe,  1  Camp.  369. 

(ft)  Gurney  v.  Behrend,  23  L.  J.  Q.  B.  265  ;  3  E.  &  B.  622. 
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had  in  turn  pledged  it  with  the  plaintiffs.  The  real  question 
■was  whether  Priess  had  obtained  the  bill  of  lading  under  such 
circumstances  as  to  be  able  to  confer  a  good  title  on  a  bond 
fide  transferee.  The  Court  came  to  the  conclusion  that  the 
property  in  the  wheat  had  passed  to  the  buyer  when  the  bill 
of  lading  was  sent  to  Collmann  and  Stolterfoht,  and  that  they 
had  authority  to  part  with  the  bill  of  lading  before  accepting 
the  bills,  and  that  they  had  handed  it  to  Priess,  who  could 
therefore  give  a  good  title  to  his  transferee. 

In  Schuster  v.  McKellar  {a),  in  1857,  where  the  sellers 
allowed  the  buyers'  lighterman  to  get  possession  of  goods  on 
the  understanding  that  the  lighterman,  after  putting  the  goods 
on  board  ship,  woiild  bring  the  mate's  receipts  to  them  (the 
sellers),  who  would  hold  them  until  they  received  payment 
and  then  hand  them  to  the  buyers  to  enable  them  to  have 
the  bill  of  lading  made  out  in  their  own  names,  the  buyers 
fraudulently  procured  the  bill  of  lading  to  be  signed,  Avithout 
paying  for  the  goods,  and  indorsed  it  to  a  bank  as  security 
for  an  advance. 

This  action  was  by  the  sellers  against  the  shipowners  for 
refusing  to  deliver  up  the  goods.  The  Court  sustained  the 
verdict  for  the  plaintiffs. 

In  Pease  v.  Gloahec  (b),  in  1866,  the  buyer  accepted  a  bill 
for  the  goods  and  had  the  bill  of  lading  indorsed  and  delivered 
to  him,  and  afterwards,  in  consequence  of  a  conversation, 
delivered  it  back  to  the  seller's  agent.  Two  days  after  that 
he  obtained  possession  of  it  again  by  a  false  representation 
and  indorsed  it  to  his  bankers,  to  whom  he  was  indebted. 
He  became  insolvent,  and  the  seller  stopped  the  goods  in 
transitu,  and  the  Court  held  that  his  rights  to  stop  the  goods 
as  against  the  bankers  was  gone. 

The  property  was  in  the  buyer  before,  and  at  the  time 
when  he  fraudulently  obtained  possession  of  the  bill  of  lading. 
He  acquired  nothing  by  the  fraud  but  the  means  of  disposing 
of  that  which  was  already  his  own.     It  was  not  therefore  a 


(a)  Schuster  v.  McKellar,  26  L.  J.  Q.  B.  281 ;  7  B.  &  B.  704. 
(i)  Pease  v.  aioahec,  35  L.  J.  P.  C.  66  ;  L.  E.  1  P.  C.  219. 
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case  in  "which  a  buyer  sought  to  give  a  greater  title  to  goods 
than  he  himself  possessed,  as  in  Gundy  v.  Lindsay  (a). 

In  Coventry  v.  Gladstone  (b),  in  1867,  Gillander  and  Co. 
consigned  linseed  from  Calcutta  to  London,  sending  an 
invoice  to  Waite,  the  buyer,  and  a  bill  of  lading  together 
with  a  draft  on  Waite  to  Gladstone  and  Co.,  the  defendants. 
On  the  receipt  of  the  invoice,  Waite  called  on  the  defendants 
at  their  office,  and  there  met  one  of  the  defendants'  clerks, 
who  gave  Waite  the  bill  of  exchange  drawn  against  the 
linseed  for  his  acceptance,  and  by  mistake  handed  him  the 
bill  of  lading  indorsed  by  Gillander  and  Co.  in  blank  which 
was  pinned  to  the  draft.  Waite  accepted  the  draft,  took 
away  the  bill  of  lading  and  pledged  it  with  the  plaintiffs. 
The  defendants  contended  that  Waite  had  obtained  the  bill  of 
lading  by  a  mistake  and  without  any  authority  from  them  or 
intention  on  their  part  to  give  him  possession,  and  relied  on 
the  dictum  of  Campbell,  C.  J.,  in  Gurney  v.  Behrend  (c),  but 
Sir  W.  Page  Wood,  Y.-C.,  gave  judgment  for  the  plaintiffs, 
holding  that  the  defendants  had  full  authority  to  deliver  the 
bill  of  lading  to  Waite,  and  that  it  was  in  the  hands  of  their 
servant  for  that  purpose. 

It  is  somewhat  difficult  to  reconcile  this  case  with  Lord 
Campbell's  dictum,  for  although  the  defendants  had  authority 
to  part  with  the  bill  of  lading  they  do  not  appear  to  have 
exercised  it.  Waite's  position  was  much  the  same  as  if  he 
had  seen  the  bill  of  lading  on  the  defendants'  counter  and 
taken  it  away  without  their  knowledge  or  consent. 

From  the  case  of  Rodger  v.  Gomptoir  d'Escompe  {d),  in 
1869,  it  was  thought  that  where  a  bill  of  lading  was  assigned 
in  consideration  of  a  pre-existing  debt,  the  consideration  was 
insufficient  to  defeat  an  unpaid  seller's  right  to  stop  in 
transitu,  but  the  contrary  was  decided  to  be  the  law  in  Leash 
V.  Scott  (e),  in  1877,  in  the  Court  of  Appeal,  where  a  past 


(a)  Cundy  v.  Lindsay,  47  L.  J.  Q.  B.  481 ;  3  App.  Oa.  459,  ante,  p.  177. 
(6)  Coventry  v.  Gladstone,  37  L.  J.  Ch.  30  ;  L.  E.  4  Eq.  493. 
(c)  Ourney  v.  Behrend,  23  L.  J.  Q.  B.  265  ;  3  E.  &  B.  634,  ante,  p.  436. 
(rf)  Eodger  v.  Comptoir  d'Eecompte,  38  L.  J.  P.  C.  30;  L.  E.  2  P.  0.  393. 
(e)  Leask  v.  Scott,  46  L.  J.  Q.  B.  576  ;  L.  E.  2  Q.  B.  D.  376. 
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consideration  not  given  at  the  time  the  bill  of  lading  was 
handed  over  was  held  sufficient,  and  the  argument  that  the 
valuable  consideration  must  have  been  obtained  by  means  of 
the  bill  of  lading  was  disapproved  of  (a). 

Though,  in  order  to  devest  the  seller's  right  to  stop  in 
transitu,  the  indorsement  of  the  bill  of  lading  must  be  in 
furtherance  of  a  bargain  to  give  an  interest  in  the  goods  for  a 
valuable  consideration,  it  is  not  necessary  that  it  should  be  a 
bargain  to  give  the  whole  interest  in  the  goods.  Lickbarroiv 
V.  Mason  (b)  was  itself  a  case  of  pledge,  and  yet  the  seller's 
right  to  stop  in  transitu  was  devested. 

But  the  seller's  right  .to  stop  does  not  extend  beyond  the 
rights  which  his  contract  with  his  buyer  gave  him.  If  he 
contracted  to  sell  the  goods  for  a  certain  sum  he  has  a  right 
to  that  sum  and  nothing  further.  As  James,  L.  J.,  said  in 
^x  parte  Falk  (c),  a  case  of  pledge,  the  seller  can  stop  the 
equity  of  redemption.  The  pledgee  or  sub-buyer  has  the 
right  to  the  goods  on  satisfying  the  seller's  claim  and  paying 
the  balance,  if  any,  into  the  estate  of  the  insolvent  pledger 
or  buyer. 

In  jRe  Westzijnthus  (d),  in  1833,  the  King's  Bench  decided 
that  an  indorsement  of  the  bill  of  lading  by  way  of  pledge 
terminated  the  seller's  right  of  stoppage  at  law  altogether, 
and  so  far  was  equivalent  to  an  actual  delivery  to  the  pledgee  ; 
but  from  the  shape  in  which  the  question  came  before  the 
Judges,  they  were  able  to  decide  on  questions  of  equity,  and 
they  decided  that  the  stoppage  in  transitu  so  far  as  regarded 
the  interest  remaining  in  the  buyer  was  good  in  equity, 
and  that  consequently  the  unpaid  seller  acquired  by  his 
stoppage  in  transitu  a  right  to  the  sui-plus  of  the  proceeds  of 
the  goods  after  the  pledgee's  advances  had  been  paid  off ;  and 
that  he  acquired  also  an  equity  to  oblige  the  pledgee  to  pay 
himself,  out  of  other  securities  in  his  hands,  which  were 
the   absolute    property   of    the    insolvent,    as   far   as   they 


(a)  See  also  CJiartered  Bank  of  India  v.  Henderson,  L.  E.  5  P.  C.  501. 
(Z>)  LicJebarrow  v.  Mason,  ante,  p.  427. 
(c)  Ex  parte  Falk,  14  Oh.  D.  452. 
Id)  Be  Westzynthiis,  5B.  &  Ad.  817. 
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would  go,  before  resorting  to  the  goods  qiMsi  stopped   in 
transitu  (a).  ^ 

In  Spalding  v.  Biding  (b),  in  1843,  Spalding  sold  wheat 
to  Thomas,  who  pledged  the  bill  of  lading  with  Ending  for 
1,000L,  indorsing  it  to  him.  Thomas  became  bankrupt, 
without  paying  for  the  wheat.  Spalding  then  stopped  the 
wheat  in  transitu,  but  allowed  Ending  to  get  possession  of  it, 
giving  him  notice  that  he  claimed  the  balance  of  the  proceeds 
after  Euding  had  satisfied  his  claim  for  1,000Z.  and  charges ; 
and  Lord  Langdale,  M.  E.,  held  that  he  was  so  entitled. 
Euding  had  claimed  to  hold  the  balance  over  the  1,000?.  in 
satisfaction  of  a  general  balance  between  himself  and 
Thomas  (c). 

In  Ex  parte  Golding,  Davis  and  Go.  {d),  in  1880,  Grolding 
and  Co.  sold  to  Knight  and  Son  goods  for  366Z.,  which 
Knight  and  Son  resold  to  Taylor  and  Co.  for  S701. :  neither 
sum  was  paid ;  Knight  and  Son  stopped  payment,  and 
Golding  and  Co.  stopped  the  goods  in  transitu.  It  was  held 
in  the  Court  of  Appeal  that  the  trustee  in  bankruptcy  of 
Knight  and  Son  was  entitled  to  the  difference  between  those 
two  sums,  and  Grolding  and  Co.  to  the  3QQI. 

And  in  Ex  parte  Falh,  In  re  Kiell  (e),  ia  the  Court  of  Appeal 
in  1880,  reported  in  the  House  of  Lords  as  Kemp  v.  Falk{f), 
in  1882,  Kiell  purchased  salt  from  Falk  to  be  shipped  at 
Liverpool  for  Calcutta ;  Kiell  gave  his  acceptance  for  the 
price,  and  the  bill  of  lading  was  handed  to  him  and  indorsed 
by  him  to  the  Bank  of  Scotland  for  an  advance.  Wiseman, 
Mitchell  and  Co.,  who  acted  in  this  matter  as  Kiell's  agents  in 
Calcutta,  sold  the  salt  "  to  arrive "  to  various  sub-buyers. 
The  salt  arrived  at  Calcutta  on  the  29th  of  July,  and  on  the 
30th,   Wiseman,   Mitchell  and  Co.,  to  whom  the  Bank  of 


(a)  See  on  Marshalling  Securities,  Broadbent  v.  Barlow,  3  De  Gex,  F.  &  J.  570 ; 
Exp.  Alston,  In  re  Holland,  4  Oh.  App.  168,  in  1868;  Ex  p.  Salting,  In  re 
Stratton,  25  Oh.  D.  148,  in  1883. 

(J)  Spalding  v.  Ending,  6  Beav.  376. 

(c)  Coventry  v.  Gladstone,  in  1868,  37  L.  J.  Oh.  492  ;  6  Eq.  44. 

{d)  Exp.  Golding,  Davis  and  Co.,  13  Ch.  D.  628. 
e)  Exp.  Falk,  14  Oh.  D.  446. 

(/)  Kemp  V.  Falk,  7  App.  Ca.  673. 


^^-  ^0  STOPPAGE    IN    TRANSITU.  441 

Scotland  had  forwarded  the  bill  of  lading,  presented  it  to  the 
shipowner's  agents  and  received  in  exchange  delivery  orders 
for  the  whole  cargo.     Neither  the  shipowner's  agents,  nor 
Wiseman,    Mitchell   and   Co,    gave   delivery   orders   to   the 
sub-buyers;   but  the  arrangement  was  that  the  sub-buyers 
should  obtain  delivery  on  producing  to  the  captain  receipts 
for  the  money  paid  by  them  in  respect  of  their  sub-purchases. 
Delivery  over  the  ship's    side   commenced   on   the    3rd   of 
August,  but   only   a   veiy   insignificant   amount   had   been 
delivered   up    to   the    5th.     Talk   having   heard   of   ICiell's 
insolvency,  served  on  the  27th  of  July  the  shipowners  in 
Liverpool  with  a  notice  to  stop  the  salt  in  transitu.     On  the  31st 
of  July  the  shipowners  telegraphed  to  the  agents  in  Calcutta 
to  stop  it,  and  on  the  2nd  of  August  Falk  telegraphed  to 
the  same  effect  to  his  agents.     The  cargo  was  delivered  to  the 
sub-buyers,  and  the  proceeds  remitted  to  the  Bank  of  Scotland, 
who,  after  deducting  their  advance,  paid  the  balance  to  Kiell's 
trustee.      The   balance   was   less   than   Kiell's   dishonoured 
acceptance,  and  Falk  claimed  it.     Both  the  Court  of  Appeal 
and  the  House  of  Lords  held  his  claim  to  be  good.     Talk's 
rights  as  against  the  sub-buyers,  even  if  they  had  paid  their 
money,  were  not  affected  by  his  pledge  of  the  bill  of  lading 
to  the  Bank  of  Scotland,  and  he  could  assert  those  rights 
against  the  goods  or  their  equivalent,  the  purchase- money, 
provided  he  stopped  the  goods  before  they  had  been  delivered; 
and  he  had  done  so  in  this  case. 

The  transfer  of  the  bill  of  lading,  in  order  to  defeat  the 
unpaid  seller's  right  to  stop  in  transitu,  must  not  only  be 
made  for  a  valuable  consideration,  but  it  must  be  made  fairly, 
and  without  the  person  who  takes  the  transfer  being  aware 
of  such  circumstances  as  prevent  the  assignment  from  bc-ing 
fair  and  honest.  But  the  transfer  is  not  unfair  merely 
because  it  has  the  effect  of  devesting  the  unpaid  seller's 
rights;  and  therefore  in  Cuming  v.  Broivn(a),  in  1808, 
where  Jean,  the  seller  of  goods,  consigned  them  to  Maine, 
the  buyer,   and  sent  him  the  bills  of  lading,  and  drew  on 

(a)  Ouming  v.  Brown,  9  East,  506. 
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him  for  the  price,  and  then  Maine  pledged  the  bill  of  lading 

to  Cuming,  who  at  the  time  was  aware  of  the  facts,  but  did 

not  know  that  Maine  was  insolvent,  it  was  decided  that  the 

seller  s  right  to  stop  in  transitu  was  gone,  and  that  Cuming 

might  maintain  trover  for  the  goods  against  the  defendant, 

who  in  obedience  to  the  seller  (Jean)  had  stopped  the  goods 

after  Maine  failed.      Lord  Ellenborough  said  the  question 

was,  whether  the  indorsee  took  the  bill  without  notice,  but 

he  said:  "This  expression  is  not  to  be  understood  in  the 

"restrained  sense  contended  for,  viz.,  without  notice  that 

"  the  goods  had  not  been  paid  for,  but  without  notice  of  such 

"  circumstances  as  rendered  the  bill  of  lading  not  fairly  and 

"  honestly  assignable.      The  criterion   being,  according   to 

"  BuUer,  J.,  in  Salomons  v.  Nissen{a),  does  the  purchaser 

"  take  it  fairly  and  honestly  ?     And  so  understanding  that 

"expression,  or  at  any  rate  understanding  the  rule  of  law 

"  on  the  subject,  we  think  that  in  this  case  no  circumstance 

"  appears  to  bave  existed  at  the  time  of  the  assignment  of 

"  this  bill  of  lading,  which  should  have  prevented  the  plaintiff 

"  from  taking  it,  or  which  should  now  render  it  not  available 

"  in  his  hands." 

In  Gilbert  v.  Guignon  (b),  in  1872,  Forbes  and  Co.,  mer- 
chants in  California,  agreed  to  ship  a  large  quantity  of  corn 
to  Kemp,  a  miller  in  Devonshire,  payment  at  sixty  days' 
sight  against  bill  of  lading.  They  shipped  a  cargo  of  wheat 
for  him  at  the  price  of  5,625/.,  taking  six  bills  of  lading,  and 
drawing  six  corresponding  bills  of  exchange  on  Kemp  each 
for  5,625/.  On  the  12th  of  September  they  pledged  three 
indorsed  bills  of  lading  together  with  three  of  the  drafts  with 
the  Bank  of  British  Columbia,  the  nominal  defendants,  and 
on  the  same  day,  but,  as  the  evidence  showed,  by  mistake 
they  sent  to  Kemp,  together  with  the  invoice,  one  of  the 
other  bills  of  lading  indorsed  in  blank,  which  Kemp  on  the 
11th  of  October  pledged  with  the  West  of  England  Banking 
Company,  the  plaintiffs.     The  three  bills  were  presented  to 


(a)  Salomons  v.  Nissen,  2  T.  R.  674. 
(J)   Oilher  t  v.  Q-uignon,  8  Oh.  App.  16. 
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Kemp  with  the  bills  of  lading  attached,  and  were  accepted 
by  him  but  dishonoured.  The  Bank  of  British  Columbia 
then  obtained  possession  of  the  cargo  on  the  receipt  of 
an  indemnity  from  Forbes  and  Co.  The  West  of  England 
Banking  Company  claimed  the  cargo,  alleging  that  they  were 
the  first  indorsees  of  one  of  a  set  of  bills  of  lading,  and  that 
the  Bank  of  British  Columbia  had  notice  at  the  time  of  the 
pledge  that  i  orbes  and  Co.  had  parted  with  the  control  of 
the  cargo.  The  judgment  of  Lord  Selborne,  L.  C,  is  not 
reported  verbatim,  but  his  Lordship  dismissed  the  plaintiffs' 
appeal  on  the  ground  that  Forbes  and  Co.'s  inadvertence  had 
not  been  the  means  of  deceiving  them. 

Nor  is  the  indorsee  for  value  affected  by  any  equity  arising 
out  of  the  agreement  between  the  original  seller  and  the 
indorser,  of  which  he  has  no  notice ;  thus,  in  Henderson  v. 
The  Comptoir  cVEscompte  de  Paris  (a),  in  1873,  the  plaintiff 
shipped  goods  to  Lyall,  Still  and  Co.,  who  were  to  sell  them 
and  appropriate  the  proceeds  to  meet  his  draft  against  the 
goods;  instead  of  doing  so,  Lyall,  Still  and  Co.  indorsed  the 
bill  of  lading  to  the  defendants  to  whom  they  were  indebted. 
The  plaintiffs  sought  to  have  it  declared  that  the  defendants 
held  the  proceeds  of  the  sale  of  the  goods  in  trust  for  them, 
but  the  Privy  Council  dismissed  the  plaintiff's  appeal. 

In  the  case  of  Meyerstein  v.  Barber  (h),  in  the  House  of 
Lords,  in  1870,  the  rights  between  each  other  of  bond  fide 
pledgees  of  bills  of  lading  in  three  parts  were  discussed. 
Cotton  had  been  consigned  to  London  under  a  bill  of  lading, 
making  it  deliverable  to  the  shipper  or  assigns  on  payment  of 
freight,  and  bills  of  exchange  drawn  against  it  had  been 
discounted  by  the  Chartered  Bank  of  India,  who  held  the 
bill  of  lading  as  security.  The  cotton  arrived  in  London,  and 
Abraham,  who  had  succeeded  the  consignees  in  their  business, 
had  the  goods  landed  at  a  sufferance  wharf  and  entered  in  his 


(a)  Henderson  v.  The  Convptoir  cVEscompte  de  Paris,  42  L.  J.  P.  C.  60  ;  L.  E.  5 
r.  C.  253. 

(J)  Meyerstein  v.  Barher,  36  L.  J.  0.  P.  48,  289  ;  39  L.  J.  0.  P.  187;  L.  E.  2 
0.  P.  38,  661 ;  4  E.  &  I.  App.  317. 
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name  in  the  wharfinger's  books  as  importer,  where  they  lay- 
under  a  stop  for  unpaid  freight. 

On  the  4th  of  March  Abraham  obtained  the  bill  of  lading 
from  the  Chartered  Bank,  giving  his  cheque  for  it  (a),  and 
pledged  it  with  the  plaintiffs  for  an  advance  of  2,500/.,  the 
plaintiffs  asked  for  the  "  other  "  copy,  and  Abraham  promised 
to  send  it  to  them,  and  did  send  the  second  copy  later  on. 
On  the  6th  and  7th  of  May  he  pledged  the  third  copy  with 
the  defendants,  who  subsequently  obtained  possession  of  the 
cotton.  Both  the  plaintiffs  and  the  defendants  were  pledgees 
for  value  without  any  notice  of  Abraham's  fraud.  One  ques- 
tion was  whether  there  could  be  a  valid  pledge  of  goods  lying 
in  a  warehouse  where  the  pledgee  neither  obtained  a  warrant 
nor  actual  delivery  (6).  The  plaintiffs  obtained  a  verdict,  and 
the  Court  of  Common  Pleas  held  that  the  bill  of  lading  held 
by  the  plaintiffs  was  the  symbol  of  property  in  the  cotton, 
and  its  delivery  to  the  plaintiffs  operated  as  a  delivery  of  the 
cotton  itself.  Erie,  C.  J.,  said  the  bill  of  lading  at  the  date 
of  the  first  pledge  was  not  extinct,  for  although  the  cotton 
had  been  landed,  it  had  not  been  delivered  according  to  the 
bill  of  lading,  and  "  if  Abraham  had  givea  a  delivery  order 
"  without  the  bill  of  lading,  the  wharfinger,  as  I  read  the 
"evidence,  would  not  have  obeyed  it  but  would  have  with- 
"held  the  cotton  until  the  bill  of  lading  was  produced." 
Willes,  J.,  said :  "I  think  the  bill  of  lading  remains  in  force 
"  at  least  so  long  as  complete  delivery  of  possession  of  the 
"  goods  has  not  been  made  to  some  person  having  a  right  to 
"  claim  them  under  it."  This  judgment  was  affirmed  in  the 
Court  of  Exchequer  Chamber  and  in  the  House  of  Lords, 
where  Lord  Westbury's  judgment  is  highly  instructive.  He 
said  (c)  :  "There  can  be  no  doubt,  therefore,  that  the  first 
"person  who  for  value  gets  the  transfer  of  a  bill  of  lading, 
"  though  it  be  only  one  of  a  set  of  three  bills,  acquires  the 
"  property ;  and  all  subsequent  dealings  with  the  other  two 
"bills  must  in  law  be  subordinate  to  that  first  one,  and  for 

(o)  See  2  0.  P.  47. 

(5)  See  Willes,  J.'s  judgment,  36  L.  J.  0.  P.  57  ;  L.  E.  2  0.  P.  52. 

(c)  39  L.  J.  0.  P.  195 ;  4  E.  &  I.  App.  335. 
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"  this  reason,  because  the  property  is  in  the  person  who  first 
"gets  a  transfer  of  the  bill  of  lading.  It  might  possibly 
"  happen  that  the  shipowner  having  no  notice  of  the  dealing 
"  with  the  bill  of  lading,  may,  on  the  second  bill  being 
"presented  by  another  party,  be  justified  in  delivering  the 
"  goods  to  that  party.  But  although  that  may  be  a  dis- 
"  charge  to  the  shipowner,  it  will  in  no  respect  affect  the  legal 
"ownership  of  the  goods,  for  the  legal  ownership  of  the 
"goods  must  still  remain  in  the  first  holder  for  value  of 
"  the  bill  of  lading,  because  he  had  the  legal  right  in  the 
"property." 

On  the  subject  of  the  carrier's  liability  see  the  judgment 
of  Dr.  Lushington  in  the  Tigress  (a),  which  Mr.  Benjamin 
seems  to  consider  doubtful  law  (b),  and  the  remarks  of  Lord 
Westbury  in  the  case  of  Meijer stein  v.  Barber  (c). 

In  Glyn,  Mills  and  Co.  v.  The  East  and  West  India  Dock 
Co.  (d),  in  the  Ilouse  of  Lords  in  1882,  Cottam,  Morton  and 
Co.,  as  consignees  of  sugar  and  holders  of  the  bill  of  lading 
in  three  parts,  making  the  sugar  deliverable  to  themselves  or 
their  assigns,  applied  to  and  obtained  from  the  plaintiffs  an 
advance  on  depositing  as  security  the  first  of  the  set  of  bills. 
The  sugar  arrived,  and  Cottam,  Morton  and  Co.  entered  the 
goods  at  the  Custom  House,  and  the  captain  landed  the  goods 
with  the  defendants  under  a  stop  for  freight.  Cottam  and 
Co.  handed  the  defendants  another  of  the  set  of  bills,  and  the 
defendants  then  entered  the  sugar  in  their  books  in  the  name 
of  Cottam  and  Co.  The  freight  was  subsequently  paid,  and 
Williams  and  Co.  obtained  possession  of  the  sugar  under  an 
order  from  Cottam  and  Co.  Cottam  and  Co.  then  became 
insolvent,  and  this  action  was  brought  by  the  plaintiffs  as 
indorsees  for  value  for  an  alleged  conversion  of  the  goods. 
The  case  was  tried  before  Field,  J.{e),  in  1880,  who  gave  a 
judgment    for  the   plaintiffs  which  was  reversed    by  the 

(a)  The  Tigress,  32  L.  J.  Ad.  97. 

(S)  Benjamin  on  Sale,  otli  ed.,  p.  912. 

(c)  Meyerstein  v.  Barher,  39  L.  J.  0.  P.  195 ;  4  E.  &  I.  App.  336. 

(d)  Glyn  v.  The  East  and  West  India  Dock  Co.,  49  L.  J,  Q.  B.  303 ;  50  L.  J. 
Q.  B.  62  ;  52  L.  J.  Q.  B.  146 ;  5  Q.  B.  D.  129;  6  Q.  B.  D.  475 ;  7  App.  Ca.  591. 

(e)  49  L.  J.  Q.  B.  303;  5  Q.  B.  D.  129. 
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majority  of  Judges  in  the  Court  of  Appeal  (a),  Brett,  L.  J., 
being  of  opinion  that  that  judgment  should  be  affirmed, 
Bramwell  and  Baggallay,  L.  JJ.,  being  of  a  contrary  opinion. 
And  the  House  of  Lords  (b)  affirmed  the  Court  of  Appeal. 
Bramwell,  L.  J.,  said,  "  In  my  opinion,  in  such  cases  as  these 
"  as  a  rule,  where  there  are  no  special  circumstances,  a  ware- 
"  houseman  receives  the  goods  from  the  ship  or  ship's  captain 
"  on  the  terms  of  holding  them  for  the  ship  till  the  freight  is 
"paid,  and  then  and  thenceforth  of  holding  them  to  deliver 
'•  to  such  person  as  the  shipowner  or  captain  would  have  been 
"justified  in  delivering  them  to  under  the  bill  of  lading. 
"  This  is  Mr.  Justice  Willes'  opinion  in  Meyer  stein  v.  Barber  (c) : 
"...  I  cannot  think  that  the  warehouseman  undertakes  a 
"  different  duty  to  that  of  the  shipowner.  .  .  .  Then  would 
"the  captain  of  the  ship  have  been  justified  in  delivering 
"  these  goods  to  Cottam  and  Co.  on  production  of  their  bill  of 
" lading  and  tender  of  the  freight?  I  cannot  bring  myself  to 
"  say  he  would  not." 

The  view  taken  by  Brett,  L.  J.,  was  that  the  defendant 
held  the  goods  for,  and  was  bound  to  deliver  the  goods  to 
the  real  owner,  the  holder  of  the  bill  of  lading,  i.«.,  the 
plaintiffs. 

Lord  Cairns  said  :  "  The  dock  company  are  under  no  higher 
"liability  than  the  shipowner  himself  would  have  been,  and 
"on  the  other  hand,  they  are  not  under  any  lower  or  less 
"  liability."  This  also  was  the  view  of  Lord  Blackburn,  who 
added  that  the  captain's  contract  is  to  deliver  to  the  assignee, 
not  of  the  goods,  but  of  the  bill  of  lading. 


(a)  50  L.  J.  Q.  B.  62  ;  6  Q.  B.  D.  475. 

(J)  52  L.  J.  Q.  B.  146 ;  7  App.  Ca.  591. 

(c)  Meyerstein  y.  Barher,  36  L.  J.  C.  P.  56 ;  L.  E.  2  0.  P.  49. 
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Transitus  not  ended  where  goods  in  carrier's  freight 
sheds.  Right  to  stop  not  defeated  by  filing  claim  with 
assignee.  Duty  paid  by  assignee.  In  Morgan  Envelope  Co. 
V.  Boustead,  7  0.  E.  697,  the  goods  'had  been  consigned  to 
James  Campbell  &  Son,  Toronto,  and  while  they  were  held 
by  the  railway  company  the  consignees  assigned  to  the 
defendant,  who,  immediately  after  the  assignment,  passed 
and  entered  the  goods  and  paid  the  duty  thereon.  The 
railway  company  had  removed  the  goods  from  the  custojns 
warehouse  to  their  freight  sheds,  where  they  remained. 
Delivery  was  refused  to  the  defendant  for  non-production 
by  him  of  a  bill  of  lading,  and  the  freight  was  not  paid  or 
tendered.  The  plaintiffs  stopped  the  goods  in  transitu, 
but  before  doing  so  had  proved  their  claim  for  the  goods 
on  the  estate  of  James  Campbell  &  Son.  Per  Armour,  J. : 
' '  The  entry  of  the  goods  at  the  custom  house,  and  the  pay- 
"  ment  of  the  duties  thereon  by  the  defendant,  had  no 
"  effect  whatever  upon  the  possession  of  them  by  the  rail- 
"  way  company,  but  only  released  them  from  the  exercise 
"  of  the  powers  and  authorities  to  which  they  had  before 
"  been  subject,"  (the  powers  and  authorities  exercisable 
by  the  officers  of  the  customs),  "  and  enabled  the  railway 
"  company  to  unload  them  and  deal  with  them."  They 
still  remained  in  the  hands  of  the  railway  company,  as 
carriers. 

As  to  the  effect  of  the  proof  against  the  estate,  Armour, 
J.,  explained  that  "  the  true  nature  and  effect  of  the  stop- 
"  page  in  transitu  is  merely  to  restore  the  goods  to  the 
"  possession  of  the  seller,  so  as  to  enable  him  to  exercise 
"  his  rights  as  an  unpaid  vendor,  not  to  rescind  the  sale; 
"  and  I  think,  therefore,  the  plaintiffs  were  justified  in 
"  proving  their  claim  for  the  price  of  them,  and  that  at  all 
"  events  it  did  not  prejudice  their  right  to  stop  the  goods 
"  in  transitu." 

Stoppage  in  transitu  does  not  revest  property.  This  has 
been  so  clearly  settled  that  it  its  perhaps  superfluous  to 
refer  to  the  Canadian  cases  in  point.  In  Childs  v.  Northern 
Railway  of  Canada,  25  U.  C.  Q.  B.  165,  in  which  the  right 
of  stoppage  in  transitu  was  upheld,  it  was  nevertheless 
decided  that  the  unpaid  vendor  had  not  the  right  of  prop- 
erty and  possession  necessary  to  maintain  trover  against 
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the  railway  company.  "  This  right  in  the  vendor  to  with- 
"  hold  the  goods  from  his  vendee,  who,  by  payment,  would 
"  have  an  immediate  right  to  the  possession  as  being  al- 
' '  ready  the  owner  by  sale  and  delivery  to  the  carrier,  is  a 
"  very  different  thing  from  the  right  of  property  and 
"  possession  which  is  asserted  in  the  action  of  trover."* 

As  the  stopper  in  transitu  is  merely  asserting  a  claim  for 
the  unpaid  price,  if  there  is  no  unpaid  price,  he  cannot  stop 
the  goods,  and  his  attempt  to  stop  must  be  ineffectual,  no 
matter  how  timely  and  regular  in  every  other  regard.  This 
seems  to  be  the  real  state  of  the  case  of  McDonald  v  Mc- 
Pherson,  12  S.  C.  E.  416,  in  which  there  was  a  dissenting 
opinion,  both  in  the  Supreme  'Court  of  Nova  Scotia  and  the 
Supreme  Court  of  Canada.  The  consignor  was  heavily 
indebted  to  the  consignee,  and  had  shipped  goods  directed 
to  him  on  account  of  the  advances  by  the  consignee.  The 
bill  of  lading  made  the  goods  deliverable  to  the  railway 
agent  at  Pictou,  and  was  not  by  him  endorsed,  but  it  was 
endorsed  by  the  consignee  to  the  plaintiff  for  accommoda- 
tion acceptances.  The  consignor  notified  the  railway 
agent  at  Pictou  to  stop  the  goods,  and  he  in  turn  notified 
the  agent  at  Halifax;  but  he  took  no  further  interest  in 
the  matter  and  set  up  no  right.  It  was  held  that  the 
plaintiff  was  entitled  to  the  goods,  and  the  defendant,  the 
railway  agent  at  Halifax,  was  a  mere  wrong-doer. 

Sufficiency  of  the  notice  to  stop  in  transitu.  The  notice 
to  the  carrier,  in  order  to  be  effective  as  a  stoppage  in 
transitu,  should  be  sufficiently  specific.  In  Clementson  et 
al  V.  Grand  Trunk  Railway,  42  U.  C.  E.  263,  it  was  in  these 
terms :  * '  Do  not  deliver  earthenware  from  our  English 
"  house  to  W.  B.  Palmer  &  Co.  Hold  to  our  order."  At 
that  time  Palmer  &  Co.  had  about  four  hundred  pieces  of 
goods  in  the  warehouse  of  the  railway  company  at  Hamil- 
ton, and  the  plaintiffs'  names  were  not  on  ajiy  of  the 
papers  in  defendants'  possession,  nor  were  the  packages 
so  marked  that  they  could  be  identified.  The  notice  "  did 
"  not  specify  the  goods  by  marks,  numbers,  or  otherwise. 
"  The  name  of  Clementson  &  Co.  did  not  appear  in  the  bill 
"  of  lading  or  in  any  of  the  documents  which  were  in  the 
"  possession  gf  the  defendants;  and  if  they  were  bound — 

*  See,  however,  page  415,  ante,  last  paragraph  ;  also  note  on  page  446e. 
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'  whioh  I  think  they  were  not — to  know  that  the  plaintiffs' 
'  goods,  which  they  had  sold  to  W.  B.  Palmer  &  Co.,  were 
'  anaong  the  fifteen  packages  of  goods  which  came  from 
'  England  by  the  steamer,  from  the  mere  fact  that  the 
'  telegram  mentioned  '  earthenware  from  our  English 
'  touse,'  still  they  were  not  told  to  stop  all  these  fifteen 
'  packages,  nor  how  many,  if  less  than  fifteen,  were  to  be 
'  stopped,  and  the  defendants  had  no  means  of  finding  out 
'  definitely  what  they  were  to  do.  It  is  certain  that  they 
'  could  not  be  required  at  their  own  peril,  upon  such  in- 
*  sufficient  instructions  ,  to  seize  the  whole  fifteen 
'  packages,  nor  even  any  particular  number  of  them;  and 
'  it  became  far  more  embarrassing  to  them  when  there 
'  were  about  400  packages  then  in  store  for  W.  B.  Palmer 
'  &  Co.,  many  of  which  might,  besides  the  fifteen,  have 
''  come  from  England  by  way  of  New  York." 

Stoppage  in  transitu  not  extended  by  wrongful  refusal  to 
deliver.  Justifiable  delay  distinguished.  'The  case  of  An- 
derson V.  Fish,  16  0.  R.  476,  draws  the  distinction  between 
the  wrongful  refusal  of  a  carrier  to  deliver  and  a  delay  for 
the  purpose  of  making  inquiries  as  to  the  party  entitled  to 
the  goods.  A  consignment  of  cigars  was  made  to  a  vendee  in 
Windsor,  Ontario,  who  afterwards  assigned  for  the  benefit 
of  creditors.  The  assignee  demanded  the  goods,  and 
offered  to  pay  the  freight,  but  the  agent  of  the  railway 
company  informed  him  that  where  the  goods  were  not 
claimed  by  the  consignee,  but  by  an  assignee,  he  was 
obliged  to  telegraph  for  instructions.  He  did  so,  but  before 
the  instructions  were  received  the  unpaid  vendor  gave 
notice,  stopping  the  goods.  Falconbridge,  J.,  held  that  the 
transitus  had  been  ended  by  the  refusal  to  deliver  the 
goods,  under  the  English  case  of  Bird  v.  Brown,  4  Ex.  786, 
But  the  court.  Armour,  J.,  and  Street,  J.,  Falconbridge, 
J.,  dissenting,  held  that  in  this  case,  as  there  had  not  been, 
as  in  Bird  v.  Brown,  an  unconditional  refusal  to  deliver  the 
goods,  that  case  did  not  apply.  They  considered  the  delay 
for  inquiries  justifiable,  and  held  that  the  transitus  was 
not  at  an  end. 

See  Davis  v.  McWhirter,  40  U.  C.  Q.  B.  598,  where 
Morrison,  J.,  expresses  a  difficulty  in  reconciling  the  de- 
cided language  in  Bird  v.  Brown  with  other  authorities. 
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Bill  of  lading  in  force  until  superseded  by  some  other 
document.  The  bill  of  lading  in  Clementson  et  al  v.  Grand 
Trunk  Railway  Co.  (supra),  stated  that  the  goods  were  to  be 
delivered  to  the  Grand  Trunk  Eailway  Co.,  and  by  them 
forwarded  per  railway  to  the  station  nearest  to  Hamilton, 
and  at  the  aforesaid  station  delivered  to  W.  B.  Palmer  & 
Co.,  or  their  assigns.  The  contention  was  made  that  the 
endorsement  of  this  bill  of  lading  was  of  no  effect  to  defeat 
the  right  of  stoppage  in  transitu,  because  its  purpose  had 
been  answered  by  the  landing  of  the  goods,  and  it  no  longer 
had  operation  as  a  symbol  of  property.  But  it  was  held, 
citing  Meyerstein  v.  Barber,  L.  E.  2  C.  P.  38,  that  the  ocean 
and  inland  carriage  were  covered  by  the  document,  and 
that  it  remained  in  force  until  superseded  by  some  other 
document,  or  by  the  performance  of  its  conditions.  42  U.  C. 
Q.  B.  263. 

Right  of  stoppage  not  defeated  by  attachment,  nor  by 
condition  in  shipping  bill  terminating  carrier's  liability 
when  goods  warehoused.  In  McLean  v.  Breithaupt,  12  Ont. 
A.  E.  383,  the  shipping  bill  contained  a  provision  that  in 
all  cases  the  delivery  of  the  goods  would  be  considered 
complete  and  the  responsibilities  of  the  carrier  at  an  end 
when  the  goods  were  pladed  in  the  company's  warehouse; 
that  the  warehousing  of  them  would  be  at  the  owner's  risk, 
who  was  then  liable  for  the  charges  for  storing  them.  While 
the  goods  remained  in  the  company's  warehouse  at  their 
destination,  the  purchaser  requested  the  station  agent  that 
they  should  be  kept  for  him  by  the  company  until  he  could 
find  time  to  remove  them,  and  asked  him  not  to  charga 
storage ;  but  the  agent  made  no  promise.  Hagarty,  C. J.O., 
had  some  doubt  about  the  matter,  but  concurred  in  the 
result,  which  was  that  the  transitus  had  not  ceased.  Burton, 
J.A.,  stated  the  principle  as  laid  down  in  ex  parte  Rosevear 
Clay  Co.,  11  Ch.  D.  560,  and  pointed  out  that,  under  the 
cases  a  mere  promise  by  the  carrier  to  the  purchaser,  that 
he  would  deliver  the  goods  to  him  as  soon  as  they  could 
be  got  out,  would  not  be  enough  to  change  the  possession. 
Here  there  was  no  promise,  even  putting  aside  the  question 
of  the  agent's  authority  to  make  a  contract  on  behalf  of  the 
railway  company.  The  condition  terminating  the  liability 
of  the  carrier  was  a  contract  with  the  vendor,  not  with  the 
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purchaser,  and  nothing  had  occurred  to  effect  a  transfer  of 
the  actual  possession.  The  attachment  of  the  goods  by  a 
creditor  of  the  purchaser  did  not  affect  the  matter.  The 
lien  of  the  unpaid  vendor,  as  decided  in  Smith  v.  Goss,  1 
Camp.  382,  was  "  the  elder  and  preferable  lien." 

Does  Trover  lie  for  goods  stopped  in  transitu.  It  was 
decided  by  the  Court  of  Queen's  Bench  in  Ontario  that 
although  the  vendees  of  goods  were  insolvent,  and  notice 
had  been  duly  given  to  the  carrier,  stopping  the  goods  in 
transitu,  the  vendors  could  not  maintain  trover,  the  right 
in  the  vendor  to  hold  the  goods  from  his  vendee  being 
a  very  different  thing  from  the  right  of  property  and  of 
possession,  which  is  asserted  in  an  action  of  trover.  It  was 
conceded  that  the  carrier  had  done  wrong  in  delivering  the 
goods  to  the  purchaser  after  the  notice.  This  case,  Childs 
et  al.  V.  Northern  Railway  of  Canada,  25  U.  C.  E.  165,  was 
decided  in  1866,  but  in  1816  it  had  been  decided,  in  Litt  et 
al.  V.  Cowley  et  al.,  7  Taunt.,  169,  that  trover  would  lie 
against  a  carrier  who  delivered  the  goods  after  a  stoppage  in 
transitu,  and  it  is  stated  in  the  text,  ante  at  p.  415,  that 
trover  will  lie  against  the  assignee  of  the  bankrupt  pur- 
chaser who  gets  possession  of  the  goods. 

Goods  in  Railway  Company's  bonded  warehouse. 
Notice  to  Company  Sufficient.  In  Ascher  v.  The 
Grand  Trunk  Railway,  36  U.  C.  E.  609,  goods  which 
came  from  Montreal  in  bond  were  deposited  in  the 
customs  warehouse  at  the  Grand  Trunk  Eailway 
Station  at  Toronto.  The  consignees  became  insolvent,  and 
the  consignors  gave  notice  of  stoppage  in  transitu  to  the 
railway  company,  after  which  the  agent  of  the  company 
gave  an  order  for  delivery  on  payment  of  the  charges  to 
another  person,  who  made  the  entry  and  received  them  from 
the  customs.  It  was  held  that  the  notice  to  the  company 
was  sufficient,  though  it  was  advisable  in  such  cases  to  give 
notice  also  to  the  customs  officer,  and  that  an  action  would 
lie  against  the  company  for  such  delivery. 

Goods  claimed  by  assignee  of  bankrupt  purchaser 
stopped  in  transitu,  after  claim  hut  before  delivery.  In 
Anderson  v.  Fish  et  al.,  16  O.E.  476,  the  vendors  had  shipped 
goods  over  the  Grand  Trunk  Eailway,  and  on  the  arrival 
of  the  goods  the  agent  of  the  railway  company  sent  an 


446/  CANADIAN  NOTES.  l^'^"-  ^^^■ 

advice  notice  to  the  vendee,  who  refused  to  take  it.  After 
this  the  vendee  assigned  to  the  plaintiff  for  the  benefit  of 
creditors,  and  the  assignee  produced  the  assignment  to  the 
railway  company's  agent,  demanding  the  goods,  and  offer- 
ing to  pay  the  freight.  The  agent  did  not  refuse  to  deliver 
the  goods  to  him,  but  informed  him  that  in  such  cases  his 
duty  was  to  telegraph  the  company's  solicitor  for  instruc- 
tions. He  did  so,  but  before  he  received  an  answer,  the 
defendants,  as  unpaid  vendors,  notified  the  agent"  not  to 
deliver  the  goods  to  the  vendee  or  his  assignee,  claiming 
the  right  to  stop  them  in  transitu.  Armour,  C.J.,  said  that 
the  demand,  or  more  properly  the  claim,  made  by  the 
assignee  upon  the  railway  agent  for  the  goods  did  not 
prevent  the  exercise  of  the  right  of  stoppage  in  transitu,  for 
there  was  no  absolute  refusal  to  deliver  the  goods,  but  only 
a  refusal  to  deliver  them  until  such  time  as  he  could,  in 
obedience  to  the  rule  of  the  railway  company,  obtain  the 
instructions  of  the  railway  company's  solicitor  as  to  the 
course  to  be  pursued  by  him  with  respect  to  the  goods. 
This  rule  of  the  company  was  a  perfectly  reasonable  and 
proper  one,  and  the  obedience  of  the  railway  agent  to  it 
was  lawful,  and  did  not  have  the  effect  of  making  the 
detention  of  the  goods  until  he  could  communicate  with  the 
solicitor  and  receive  his  instructions,  wrongful,  nor  did  it 
have  the  effect  of  altering  the  character  of  the  possession 
which  the  railway  company  has  as  carriers  of  the  said 
goods.  Falconbridge,  J.,  dissented,  on  the  ground  that  the 
logical  result  of  the  judgment  was  to  place  it  in  the  power 
of  the  carrier  or  his  local  agent  practically  to  decide  to 
whom  the  goods  should  belong  by  prolonging  the  period  of 
transitus  after  they  had  been  demanded,  with  every  for- 
mality, including  the  tender  of  expenses,  etc.  The  judgment 
of  the  majority  was,  however,  affirmed  on  appeal.  17  0.  A. 
R.  28. 

An  earlier  case  of  the  Morgan  Envelop^  Co.  v.  Boustead, 
7  0.  E.,  697,  was  somewhat  similar.  While  the  goods,  which 
had  been  consigned  to  the  purchasers  from  Boston,  were 
held  by  the  railway  company  the  purchasers  assigned  to 
the  defendant  for  the  benefit  of  creditors.  The  defendant, 
immediately  after  the  assignment,  passed  and  entered  the 
goods  and  paid  duty  thereon,  and  the  railway  company 
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removed  the  goods  from  the  customs  warehouse  to  their 
freight  sheds,  where  they  remained,  and  delivery  was  re- 
fused to  the  defendant  for  non-production  by  him  of  a  bill 
of  lading,  and  the  freight  was  not  paid  or  tendered.  The 
plaintiffs,  as  unpaid  vendors,  having  stopped  the  goods 
in  transitu,  it  was  held  that  the  transitus  was  not  at  an 
end,  for  that  the  railway  company  continued  to  hold  the 
goods  as  carriers  and  not  as  agents  for  the  defendant. 

In  Davis  v.  McWhirter,  40  U.  C.  Q.  B.  598,  it  was  held  that 
the  transitus  was  at  an  end  when  the  purchaser's  assignee 
demanded  the  goods  from  the  railway  company,  tendering 
the  freight,  although  the  freight  agent  of  the  company 
refused  to  deliver  the  goods ;  but  the  ruling  did  not  enable 
the  purchaser  to  recover  the  goods,  because  there  was  evi- 
dence that  convinced  the  court  of  his  fraudulent  intent  not 
to  pay  for  them,  which  entitled  the  vendor  to  rescind  the 
contract  and  claim  the  goods. 

Goods  in  custom-house  store;  end  of  transitus.  The 
vendors  in  New  York  consigned  goods  to  Fahey  at  Kings- 
ton, where  they  duly  arrived.  Being  liable  for  duties,  they 
were  taken  in  charge  by  the  custom-house  officers  and 
placed  in  the  custom-house  store,  no  entry  being  made  nor 
duties  paid.  Fahey  paid  duties  on  part  of  the  goods  and 
took  them  away,  but  the  residue  remained  until  after  he 
failed  to  pay  his  note  for  the  goods.  The  vendors'  agent 
then  notified  the  warehouse-keeper  not  to  deliver  the  goods, 
claiming  the  right  of  stoppage  in  transitu.  It  was  held 
that  as  to  the  part  of  the  goods  so  remaining  in  the  ware- 
house, the  stoppage  in  transitu  was  effectual.  Burr  et  al. 
V.  Wilson  et  al,  13  U.  C.  E.  478. 

The  case  of  Hoivell  et  al.  v.  Alport,  12  U.  C.  C.  P.  375,  is 
similar  to  the  foregoing,  except  that  the  goods  were  placed 
in  bonded  warehouse  on  the  purchaser's  own  premises,  to 
which  there  were  two  different  looks  and  keys,  one  in  con- 
trol^ of  the  purchaser  and  the  other  of  the  custom  house. 
While' the  goods  were  so  placed  the  purchaser  became  in- 
solvent, and  notice  of  stoppage  in  transitu  was  given  to  the 
custom  house  officer.  It  was  held  that  the  transitus  was 
not  ended,  as  the  goods  were  not,  under  the  facts  stated, 
in  the  possession  of  the  purchaser.  Lewis  et  al.  v.  Mason, 
36  U.  C.  E.  590',  is  to  the  same  effect,  except  that  the  bond 
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was  there  given  to  the  vendor,  and  in  it  are  cited  the  two 
foregoing  cases  as  to  the  effect  of  the  goods  being  in  the 
custom  house,  the  duties  being  unpaid.  And  in  Graham  et 
al.  V.  Smith,  27  U.  C.  C.  P.  1,  it  was  held  that  the  right  of 
stoppage  in  transitu  still  existed  in  the  plaintiff,  though  the 
goods  were  bonded  in  the  names  of  the  consignees,  for, 
until  the  duties  were  paid,  the  goods  could  not  be  said, 
either  actually  or  constructively,  to  have  come  into  the  pos- 
session of  the  consignees  so  as  to  put  an  end  to  the 
transitus. 

The  case  of  Howell  et  al.  v.  Alport,  above  mentioned,  was 
decided  in  1862  in  the  Common  Pleas  in  Upper  Canada,  and 
as  already  stated  it  was  there  held  that  the  right  of  stop- 
page in  transitu  was  not  defeated  where  the  goods  shipped 
from  New  York,  in  bond,  to  the  purchaser  in  Belleville, 
Ontario,  had  been  carted  in  the  purchaser's  teams  to  the 
bonded  warehouse  on  the  purchaser's  premises,  to  which 
there  were  two  keys,  one  kept  by  the  customs  officer  and 
one  by  the  purchaser,  the  bonded  warehouse  being  a  room 
opening  from  a  room  wherein  the  purchaser  carried  on 
his  business.  The  use  of  both  keys  was  required  to  open 
the  door.  The  customs  paid  no  rent  for  the  room,  and  the 
purchaser  was  entitled  to  charge  storage  upon  the  goods 
kept  there.  The  purchaser  sold  part  of  the  goods,  and  by 
permission  of  the  messenger  of  the  customs,  the  door  of 
the  bonded  warehouse  was  opened  and  the  goods  so  sold 
were  marked  for  the  persons  to  whom  they  were  sold;  but 
the  duties  were  not  paid,  nor  were  any  of  the  goods  entered. 
The  decision  is  founded  uppai  the  observations  of  Lord 
Campbell  in  HeineJcey  v.  Earle,  8  E.  &  B.  423,  that  a  mere 
delivery  at  the  place  of  destination  is  not  necessarily  a 
termination  of  the  transit;  the  transit  remains  until  the 
goods  have  come  into  the  possession  of  the  consignee,  and 
although  they  are  landed  at  the  place  to  which  they  are 
destined.  "  I  think  that  unless  the  consignee  has  taken  pos- 
session of  them  they  are  still  in  transit.  ...  I  think  it 
cannot  be  said  that  these  goods  ceased  to  be  in  transitu 
'  merely  because  they  were  put  on  the  premises  of  Horn  ' 
(the  consignee).  *  That,  I  think,  would  not  necessarily 
'  be  a  termination  of  the  transit.'  " 
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The  case  so  decided  was  thorougHy  considered  in  the 
later  case  of  Wiley  et  al.  v  Smith,  1  0.  A.  E.  179,  and  dis- 
tinctly overruled.  The  reasoning  of  Burton,  J.A.,  is  as 
follows :  "It  appears  to  me  that  the  question,  and  the  only 
"  question,  in  determining  whether  the  transitus  is  ended 
"  is  to  ascertain  in  what  capacity  the  goods  are  held  by  the 
"  person  who  has  the  custody.  Is  he  the  vendee's  agent,  to 
"keep  the  goods,  or  does  he  hold  them  as  agent  of  the 
"  carrier,  or  as  a  mere  bailee  or  middleman,  not  exclu- 
"  sively  the  agent  of  the  vendor  or  vendee? 

"  The  delivering  into  a  warehouse,  though  belonging  to 
"  the  insolvent,  but  used  also  as  a  bonded  warehouse,  would 
"not  in  itself  be  a  delivery  to  him;  but  whenever  the 
"  collector  of  customs  recognized  his  title  and  took  from 
"  him  a  bond  for  the  payment  of  the  duties  at  a  future  day, 
"  it  appears  to  me  out  of  the  question  to  contend  that  the 
"  customs  officer  was  a  middleman,  and  that  notice  to  him 
"  would  operate  as  a  stoppage  in  transitu.   There  was,  as 
"  observed  in  one  of  the  cases  cited,  nothing  remaining  to 
' '  be  done  on  the  part  of  the  vendee  as  between  him  and  the 
"  vendor.    All  that  remained  to  be  done  was  between  the 
"  vendee  and  the  crown,  and  if  the  officer  representing  the 
"  Crown,  in  the  exercise  of  his  lawful  authority,  chooses 
' '  to  accept  the  bond  of  the  vendee  in  place  of  the  duties,  it 
' '  scarcely  lies  in  the  mouth  of  the  vendors  to  say  that  the 
"  delivery  is  not  complete."    From  the  moment  the  col- 
lector of  customs  received  the  bond  of  the  vendee,  there 
was  as  complete  a  delivery  as  if  the  goods  had  been  deliv- 
ered into  his  own  hands.    The  collector  had  a  lien  on  the 
goods,  and  would  be  justified  in  detaining  them  until  it  was 
satisfied,  but  as  between  vendor  and  vendee,  the  goods  were 
at  home,  and  constructively  in  the  possession  of  the  pur- 
chaser, the   customs  authorities    (subject  to  the  payment 
of  the  duties)  having  by  the  acceptance  of  the  bond  under- 
taken to  hold  them  for  the  use  of  the  purchaser  and  sub- 
ject to  such  order  or  disposition  as  he  might  choose  to 
make. 

There  was  a  case  of  Wilds  et  al.  v.  Smith  standing  over 
to  await  the  judgment  of  the  Court  of  Appeal  in  Wiley  v. 
Smith,  and  in  giving  judgment  in  the  case  of  Wilds  v. 
Smith,  41  U.  C.  Q.  B.  136,  Morrison,  J.,  said:    "  While  I 
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"  am  bound  to  recognize  the  principle  upon  which  the 
"  Court  of  Appeal  acted,  I  regret  that  the  court  did  not 
"  see  its  way  to  protect  the  unpaid  vendor,  for,  although 
"  the  goods  in  one  sense  arrived  at  their  destination,  the 
"  insolvent  never  had  actual,  or  as  I  think,  constructive, 
"  possession  of  the  goods,  and  could  not  have  put  his  hands 
' '  on  them  until  the  duties  were  paid.  With  due  deference, 
' '  therefore,  it  seems  to  me  that  the  vendee  had  not  better 
"  possession  of  the  goods  than  in  the  case  where  the  carrier 
"  retains  possession  until  the  freight  is  paid.  It  is  true 
"  that  the  carrier  may  assent  to  the  vendor  having  actual 
"  or  constructive  possession  without  payment  of  the 
"  freight,  but  that  cannot  happen  as  respects  the  customs 
"  lien,  for,  to  entitle  the  vendee  to  possession,  he  must  enter 
"  the  goods  and  pay  the  duties."  The  Court  of  Appeal, 
reviewing  and  reversing  the  judgment  of  the  Queen's  Bench 
in  this  case,  held  that  the  transitus  was  at  an  end.  They 
expressed  no  opinion  with  reference  to  the  criticisms  of 
Morrison,  J.,  if  such  they  can  be  considered,  of  the  prin- 
ciple established  by  Wiley  v.  Smith. 

The  case  of  Burr  v.  Wilson,  13  U.  C.  E.  478,  is  referred 
to  in  Wiley  v.  Smith,  and  said  to  have  been  founded 
on  Northey  v.  Field,  2  Esp.  613,  in  which  the  vendor  had 
retained  a  jus  disponendi  over  the  goods.  In  Burr  v. 
Wilson,  there  had  not  been  any  jus  disponendi  reserved, 
but  on  the  other  hand  the  goods  had  not  been  placed  in  a 
bonded  warehouse.  They  were  simply  placed  in  a  customs 
warehouse  subject  to  payment  of  duties.  Part  of  the  goods 
had  been  entered  and  duties  paid  thereon,  but  this  was 
not  held  to  give  the  purchaser  constructive  possession  of 
the  whole.  It  was  held,  therefore,  that  the  transitus  was 
not  at  an  end,  and  the  goods  could  be  stopped. 

The  case  of  Graham  v.  Smith,  27  U.  C.  C.  P.  1,  is  founded 
on  Howell  v.  Alport,  and  probably  falls  with  it.  The  cir- 
cumstances were  not  precisely  the  same  as  in  Wiley  v. 
Smith,  but  they  seem  to  raise  essentially  the  same  point. 
The  principle  established  by  the  Court  of  Appeal  appears 
to  be  that  the  goods  are  at  home  when  the  collector  of  cus- 
toms has  taken  the  bond  of  the  purchaser  for  the  payment 
of  the  duties  in  lieu  of  the  cash  payment.  If  that  is  the 
principle,  Graham  v.  Smith  is  overruled,  as  well  as  Howell 
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V.  Alport,  becausie  in  the  case  just  named  a  bond  bad  been 
taken,  the  goods  baving  been  placed  in  a  bonded  warehouse, 
and  it  was  held,  nevertheless,  that  the  transitus  was  not  at 
an  end,  the  goods  not  having  come  into  the  actual  posses- 
sion of  the  purchaser. 


CHAPTER   II. 

DOCK    WARRANTS,    DELIVERY   ORDERS,    FACTORS. 

As  already  stated,  the  proviso  to  section  47  of  the  Sale  of 
Goods  Act,  which  suhstantially  reproduced  section  10  of  the 
Factors  Act,  1889,  has  the  effect  of  putting  all  documents 
of  title  on  the  same  footing  as  bills  of  lading.  Such  docu- 
ments include  dock  warrants,  warehouse-keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods,  "and  any  other 
"  document  used  in  the  ordinary  course  of  business  as  proof 
"  of  the  possession  or  control  of  goods,  or  authorizing  or 
"purporting  to  authorize,  either  by  indorsement  or  delivery, 
"  the  possessor  of  the  document  to  transfer  or  receive 
"goods  thereby  represented"  (a). 

Those  documents  are  generally  written  contracts,  by  which 
the  holder  of  the  indorsed  document  is  rendered  the  person  to 
whom  the  holder  of  the  goods  is  to  deliver  them,  and  in  so 
far  they  greatly  resemble  bills  of  lading ;  but  they  difier 
from  them  in  this  respect,  that  when  goods  are  at  sea  the 
buyer  who  takes  the  bill  of  lading  has  done  all  that  is 
possible  in  order  to  take  possession  of  the  goods,  as  there  is 
a  physical  obstacle  to  his  seeking  out  the  master  of  the  ship 
and  requiring  him  to  attorn  to  his  rights;  but  when  the 
goods  are  on  land,  there  is  no  reason  why  the  person  who 
receives  a  delivery  order  or  dock  warrant  should  not  at  once 
lodge  it  with  the  bailee,  and  so  take  actual  or  constructive 
possession  of  the  goods.  There  is,  therefore,  a  very  sufficient 
reason  why  the  custom  of  merchants  should  make  the  transfer 
of  the  bill  of  lading  equivalent  to  an  actual  delivery  of 
possession,  and  yet  not  give  such  an  effect  to  the  transfer 
of  documents  of  title  to  goods  on  shore. 

Besides  this  substantial  difference  between  them,  there  is 

(a)  Factors  Act,  1889,  s.  1  (4). 
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the  more  technical  one  that  bills  of  lading  are  ancient  mer- 
cantile documents  which  may  be  subject  to  the  law  merchant, 
whilst  the  other  class  of  documents  is  of  modern  invention, 
and  no  custom  of  merchants  relating  to  them  has  ever  been 
established. 

In  Spear  v.  Tmvers(a),  in  1815,  before  Gibbs,  C.  J.,  at 
Nisi  Prius,  the  special  jury  are  reported  to  have  observed: 
''  that  in  practice,  the  indorsed  dock  warrants  and  certificates 
"  are  handed  from  seller  to  buyer  as  a  complete  transfer  of 
"  the  goods  "  ;  and  there  is  no  doubt  that  such  is  the  fact, 
but  the  observation  was  no  part  of  their  verdict,  and  if  it  was 
meant  as  an  expression  of  opinion  that  the  transfer  of  the 
dock  warrant  was  equivalent  to  a  delivery  of  possession  of 
the  goods,  it  was  quite  irrelevant  to  the  case  before  them. 
The  facts  were,  that  the  defendants  sold  sugar  to  Meaby,  and 
handed  him  the  dock  warrants.     Meaby  paid  them.     Then 
Meaby  sold  the  sugar  to  Greaves,  and  handed  him  the  dock 
warrants,  and  Greaves  accepted  drafts  for  the  price.     Then 
Greaves  transferred  the  dock  warrant  to  Spear,  who  advanced 
him  2,000L  on  the  security  of  it.     Then-  Greaves  failed,  and 
his  acceptances  were  dishonoured.     The  goods  all  this  time 
stood  in  the  name  of  the  defendants,  and  they  by  a  false 
statement   to   the   dock    company,    that   the   original   dock 
warrant  was  lost,  obtained  a  duplicate  under  which  they  got 
the  goods.     Spear  brought  trover,  and  Gibbs,  C.  J.,  said : 
"  I  think  the  defendants  had  no  right  to  stop  the  goods. 
"  They   had  been   paid  for   them.     This    is    an    improper 
"  attempt  on  their  part  to  assist  Meaby.     They  have  not  got 
"  possession  of  the  goods  by  the  exercise  of  any  right  to  stop 
"  ill  transitu,  but  by  a  falsehood.     I  am  of  opinion,  that  the 
"  plaintiff   to   whom   the   certificate   was   transferred  for  a 
"  valuable  consideration,  is  entitled  to  recover."     The  only 
point  decided  in  that  case  was,  that  Spear  had  a  legal  property 
sufiicient  as  against  a  wrong-doer,  and  it  is  clear  that  a  sale 
to  him  would  have  given  him  such  a  property  if  there  had 
been  no  dock  warrant  in  existence.     There  may,  perhaps,  be 

(a)  Spear  v.  Travers,  4  Camp.  251. 
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a  difference  as  to  the  eft'ect  of  a  pledge  without  delivery  of 
possession,  but  that  distinction  does  not  seem  to  have  been 
raade  in  Sj^ear  v.  Travcrs  (a) . 

In  Zwinger  v.  Saviiida  (b),  in  1817,  the  facts  were,  that 
Eoebuck  pledged  goods  lying  in  the  docks,  with  Samuda,  and 
the  goods  were  transferred  into  Saniuda's  name.  Then 
Eoebuck  sold  the  goods  to  Zwinger.  Eoebuck  applied  to 
Samuda  for  the  dock  warrants,  and  he  refused  to  give  them 
until  he  was  paid  off  his  advances.  Eoebuck  by  a  false 
pretence  (to  which  Zwinger  was  no  party)  got  him  to  take 
a  worthless  cheque  in  payment  of  his  advances,  and  to  indorse 
the  dock  warrant  to  Zwinger,  who  thereupon  paid  Eoebuck 
the  price  of  the  goods.  As  soon  as  Samuda  discovered  the 
trick,  he  countermanded  the  delivery  order,  a,nd  seized  the 
goods.  Zwinger  brought  trover  and  recovered.  Sir  James 
Allan  Park,  at  Nisi  Prius,  seems  to  have  likened  the  indorse- 
ment of  dock  warrants  to  that  of  bills  of  exchange,  and  on  a 
motion  for  a  new  trial,  he  seems  to  have  thought  they  were 
like  bills  of  lading  at  least ;  but  Burrough,  J.,  said : — "  I 
"  hope  it  will  be  understood  that  the  Court  does  not  proceed 
"  upon  any  thing  like  a  custom  in  this  case.  .  .  .  The 
"  defendant  has  been  paid  for  the  goods,  for  Eoebuck  and 
"  the  defendant  are  one.  .  .  .  Who  is  it  who  credits 
"  Eoebuck  but  the  defendant  ?  "We  therefore  have  the 
"  contract  of  sale  and  the  payment  complete,  which  transfer 
"  the  property,  and  though  there  also  exists  in  the  case 
"  this  document,  what  difference  does  it  make  ?  It  does  not 
"  invalidate  the  sale." 

In  Lvcas  v.  Dorrien  (c),  in  1817,  the  owner  of  sugar 
pledged  the  dock  warrants  with  the  defendants.  Some  time 
after  the  pledge  the  defendants  lodged  the  dock  warrants 
which  had  been  indorsed  to  them,  and  the  company  assented' 
to  the  transfer.  The  next  day  the  pledgor  became  bankrupt. 
His  assignees  brought  trover.  No  question  could  arise 
upon  the  negotiability  of  the  dock  warrants,  as  the  delivery 

(a)  /Spear  v.  Travert,  4  Camp.  251,  but  see  ante,  p.  420. 
(i)  Zwinger  v.  Samuda,  7  Taunt.  265. 
(c)  LiKas  V.  Dorrien,  1  Taunt.  278. 
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was  executed  before  the  bankruptcy  ;  but  .though  the  point 
did  not  arise,  both  Dallas,  J.,  and  Park,  J.,  intimated  an 
opinion  that  the  dock  warrants  were  negotiable  by  some 
custom  of  trade. 

In  Keyser  v.  Suse(n),  in  1818,  the  question  arose.  The 
unpaid  seller  gave  the  buyer  the  dock  warrants,  and  he 
transferred  them  by  way  of  pledge,  to  Keyser  the  plaintiff. 
Before  Keyser  notified  this  transfer  to  the  dock  company, 
the  buyer  failed,  and  the  original  seller  gave  notice  of 
countermand  to  the  dock  company.  Keyser  brought  trover. 
Dallas,  J.,  at  Nisi  Prius,  iutimated  a  strong  opinion  that 
the  transfer  of  the  dock  warrant  for  value  put  an  end  to 
the  seller's  right  to  stop  in  tmnsitv,  and  directed  a  verdict 
subject  to  leave  to  enter  a  nonsuit.  The  parties,  however, 
compromised  the  case. 

It  is  to  be  observed  that  these  authorities  amount  to  no 
more  than  expressions  of  opinion  at  Nisi  Prius,  by  two 
learned  Judges,  Park,  J.,  and  Dallas,  J.,  which  are  too  little 
to  establish  a  custom  the  effect  of  which  is  not  to  put  a  con- 
struction upon  the  intention  of  the  parties,  or  the  meaning  of 
the  documents  of  title,  but  to  give  an  effect  to  them  different 
from  that  which  at  common  law  they  would  have. 

There  does  not  seem  to  be  any  ground  for  maintaining 
that  the  seller,  who  has  given  a  delivery  order  to  a  buyer 
from  him,  is  thereby  precluded  from  setting  up  his  rights 
as  against  third  parties,  who  may  have  made  advances  on 
the  faith  of  the  delivery  order.  He  cannot  set  up  any  case 
inconsistent  with  the  document  which  he  has  given  to  his 
buyer,  and  on  which  he  has  allowed  him  to  get  credit.  He 
cannot  therefore  deny,  that  the  person  to  whom  he  has 
handed  the  delivery  order  had  a  right  to  obtain  possession. 
But  this  is  so  far  from  being  inconsistent  with  the  case  of 
one  who  is  stopping  in  transitu,  that  it  is  a  necessary  and 
essential  ingredient  in  it.  He  can  exercise  no  right  to  stop 
the  goods  in  transitu,  unless  the  buyer  had  a  vested  right  both 
of  property  and  possession,  defeasible  on  his  insolvency,  and 


(a)  Keyser  v.  Siise,  Gow.  58. 


Ch.  II.]  DOCK    WARRANTS — DELIVERY    ORDERS.  45  I 

it  is  impossible  to  say  that  the  possession  of  a  delivery  order 
imports  any  thing  more  than  this. 

It  is  therefore  submitted,  that  the  indorsement  of  a  delivery 
order,  or  dock  warrant,  has  not  (independently  of  the  Factors 
Acts)  any  effect  beyond  that  of  a  token  of  an  authority  to 
receive  possession. 

In  Jniliiins  v.    Ushonie  (a),  in  1844,  Hunter  and  Coventry 
of  London,  had  agreed  to  purchase  a  certain  quantity   of 
beans  from  Lloyd  of  Leghorn.     Lloyd  consigned  to  them  a 
much  larger  quantity,  and  the  plaintiff,  who  was  Lloyd's 
London  agent,  agreed  to  take  the  excess  from  them  and  paid 
for  it.     Lloyd  had  made  out  a  bill  of  lading  for  the  entire 
quantity  and  sent  it  through  the  plaintiff  to  Hunter  and 
Coventry,   and  they  gave  to  the  plaintiff  a  delivery  order 
addressed  to  the  captain  for  the  excess  quantity  in  these 
words  :  "  Please  deliver  to  the  bearer,  l,442f  sacks  of  beans, 
"ex  Agim,  Hunter  and  Coventry."     The  plaintiff  then  sold 
the  beans  to  Thomas,  and  handed  him  the  delivery  order. 
Thomas  gave  his  acceptances  in  payment,  and  then  pledged 
the  order  with  the  defendant.     Thomas  stopped  payment,  and 
as  soon  as  the  ship  arrived  the  plaintiff  instructed  the  captain 
not  to  deliver  the  beans.     The  captain  delivered  the  beans 
belonging  to  Hunter  and  Coventry  to  them,  and  the  remainder 
to  the  defendant.     The  plaintiff  obtained  a  verdict,  which 
was  upheld.     Tindal,  C.  J.,   saying,   "  Thomas   was  not  in 
"possession  of  the  bill  of  lading:  he  had  only  an  order  on 
"  the  captain  to  deliver  the  goods  on  arrival "  (b). 

In  Farina  v.  Home  (c),  in  1846,  the  agent  of  a  foreign 
consignor  warehoused  goods  and  handed  the  delivery  warrant 
to  the  defendant,  the  buyer,  who  kept  it  ten  months,  but 
eventually  refused  to  pay  for  the  goods.  The  action  was  for 
goods  sold  and  delivered,  the  defendant  contending  that  there 
had  been  no  delivery.  At  the  trial  the  plaintiff  obtained  a 
verdict,  but  the  Court  of  Exchequer  granted  a  new  trial,  and 
Parke,  B.,  said  :  "  The  delivery  and  receipt  of  the  warrant 

(a)  Jertkyns  v.  Ushorne,  13  L.  J.  C.  P.  196  ;  7  M.  &  G.  678. 

(6)  But  see  now  Sale  of  Goods  Act,  1893,  s.  9. 

(c)  Farina  v.  Home,  16  L.  J.  Ex.  73;   16  M.  &  W.  119. 

G  G  2 


452  DOCK  -WARRANTS — DELIVERY   ORDERS.  [Pt.  III. 

"  was  not  in  effect  the  same  thing  as  the  delivery  and 
"  receipt  of  the  goods.  .  .  .  This  warrant  is  no  more  than  an 
"  engagement  by  the  wharfinger  to  deliver  to  the  consignee, 
"  or  any  one  he  may  appoint." 

The  case  of  M^Eimn  \.  Smith  (a)  was  heard  on  appeal  in 
the  House  of  Lords  in  1849  from  the  Court  of  Session. 
Smith  and  Co.,  the  sellers,  instructed  Alexander  to  place 
certain  sugars  in  Little's  warehouse.  Little  entered  them  as 
"  Eeceived  from  James  Alexander  for  J.  and  A.  Smith." 
Smith  and  Co.  then  sold  the  sugar  to  Bowie  and  Co.,  and 
gave  them  a  delivery  order  on  Alexander.  Bowie  and  Co. 
took  no  steps  to  get  possession  of  the  sugar,  but  sold  it  to 
M'Ewan  and  Co.  and  handed  them  the  delivery  order  on 
Alexander.  On  the  19th  of  September,  Alexander  had 
written  to  Smith  and  Co.,  giving  them  a  statement, of  the 
weight  of  the  sugar,  of  his  warehouse  and  delivery  charges. 
The  statement  of  the  weights  was  headed,  "Weights  of  forty- 
"two  hhds.  of  sugar,  &c.,  delivered  Messrs.  James  Bowie  and 
"  Co."  On  the  25th  of  September,  M'Ewan  and  Co.  sent  to 
Alexander's  office,  and  there  produced  the  original  delivery 
order  on  Alexander  which  Bowie  and  Co.  had  given  them. 
A  clerk  of  Alexander's  then  made  this  entry  in  a  book  in 
which  the  weights  were  entered  when  weighing  over, 
"  Delivered  to  Messrs.  M'Ewan  and  Sons,"  and  gave  them  a 
note  in  the  following  form :  "  Deliver  to  Messrs.  William 
"  M'Ewan  and  Sons  42  hhds.  sugar."  At  the  date  of  the  trial 
the  latter  word  "  deliver  "  had  been  altered  into  "  delivered." 
On  the  26th  of  September  Smith  and  Co.  heard  of  Bowie  and 
Co.'s  insolvency,  and  instructed  Alexander  to  take  steps  to 
stop  delivery,  and  on  the  27th  Alexander  removed  the  sugar 
to  another  warehouse.  The  Court  of  Session  gave  judgment 
for  the  sellers,  and  was  affirmed  in  the  House  of  Lords.  It 
was  argued  for  M'Ewan  and  Co.  that  the  delivery  to  them 
of  the  delivery  order  had  the  same  effect  in  destroying  the 
seller's  right  to  resume  possession  that  the  delivery  of  a  bill 
of  lading  would  have  had,  but  the  House  of  Lords  dissented 

{a)  M'Eivan  v.  Smith,  2  H.  L.  E.  309  ;  13  Jur.  265. 
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from  that  view.  Nor  did  the  House  of  Lords  consider  that 
the  sugar  had  been  constructively  delivered  by  means  of  the 
memorandum.  Lord  Cottenham,  L.  C,  said:  "The  memor- 
"  andum  did  not  constitute  a  delivery,  for  they  (the  sugars) 
"  were  not  in  the  hands  of  Alexander,  by  whom  the  document 
"  was  given,  but  in  those  of  the  warehousemen,  Messrs.  Little, 
"  to  whom  the  order  was  directed.  It  was  not  the  acluiow- 
"  ledgment  of  a  fact  done  by  the  person  who  made  the 
"  acknowledgment,  but  was  an  order  to  a  third  person,  who 
"  might  or  might  not  think  fit  to  execute  it." 

In  Gunii  V.  Bolckoiv,  Vaughan  and  Co.  (a),  in  1875,  the 
defendants  contracted  to  manufacture  rails  for  the  Aberdare 
Iron  Co.,  the  contract  stating,  "payment  to  be  made  by 
"  buyer's  acceptance  of  seller's  drafts  at  six  months  date, 
"  against  inspector's  certificate  of  approval  and  wharfinger's 
"  certificate  of  each  500  tons  being  stacked  ready  for  ship- 
"  ment."  The  rails  were  made,  and  the  inspector  and 
wharfinger  gave  their  certificates,  the  wharfinger's  being  in 
the  terms  following  :  "I  hereby  certify  that  there  are  lying 
"  at  the  works  of  Bolckow,  Yaughan  and  Co.  500  tons  of 
"  u'on  rails  which  are  ready  for  shipment."  The  certificates 
were  from  time  to  time,  as  the  iron  was  ready,  delivered  to 
the  Aberdare  Co.  in  exchange  for  their  acceptances.  The 
Aberdare  Co.  pledged  them  with  Toms,  and  subsequently 
became  insolvent ;  Toms  died,  and  his  administrator  claimed 
a  lien  on  the  rails  for  the  sum  advanced.  The  Court  of 
Appeal,  consisting  of  James  and  Mellish,  L.  JJ.,  held  that  the 
defendants'  rights  as  unpaid  sellers  were  not  affected  by  the 
dealings  with  the  certificates.  It  is  obvious  in  this  case,  that 
the  documents  were  merely  statements  that  the  iron  was 
ready  for  delivery ;  and  were  not  made  by  the  sellers. 
Thej"  were  not  documents  in  which  the  sellers  promised  that 
the  iron  should  be  delivered  by  them  to  the  holders,  as  in  the 
next  case,  viz.,  Farmiloc  v.  Bain  (h).  Nor  were  they  docu- 
ments given  by  the  sellers  authorizing  the  holders  to  obtain 


(o)  Guiin  V.  Bolckow,  Vaughan  and  Co.,  44  L.  J.  Oh.  732;   10  Ch.  App.  491. 
(6)  Farmiloe  v.  Bain,  45  L.  J.  0.  P.  264 ;  1  0.  P.  D.  445. 
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delivery  of  the  goods  from  some  warehouseman,  as  in  Jenkyns 
V.  Ushorne  (a),  so  that  it  could  not  even  have  been  argued 
that  it  was  a  case  of  the  seller  having  undertaken  not  to 
exercise  his  right  to  stop  the  goods.  The  only  way  in  which 
the  plaintiff  could  make  a  case  was  by  attempting  to  show 
that  there  was  a  custom  in  the  trade  to  treat  these  certificates 
as  if  they  were  such  documents.  But  Mellish,  L.  J.,  pointed 
out  very  clearly  that  even  if  that  were  so,  although  it  might 
be  very  good  evidence  of  an  equitable  charge  between  the 
pledgor  and  pledgee,  it  could  not  possibly  affect  the  seller's 
rights.  He  said  :  "  The  vendor  having  agreed  by  his  con- 
"  tract  that  he  would  give  the  wharfinger's  certificate  in 
"  order  that  the  purchaser  may  have  evidence  that  the  goods 
"  have  been  actually  made,  and  now  are  actually  ready  to  be 
"  shipped,  cannot  help  giving  the  certificate ;  and  how  the 
"  fact  of  his  giving  that  certificate,  which  does  not  profess  to 
"  be  negotiable,  and  does  not  profess  to  require  the  delivery 
"  of  the  goods  to  order  or  to  bearer,  or  anything  of  the  kind, 
•'can  affect  his  lien  as  vendor,  merely  because  the  purchaser 
"  chooses  to  borrow  money  on  the  faith  of  it,  I  am  at  a  loss  to 
"  conceive." 

In  the  case  of  Fanniloe  v.  Bain  (6),  in  1876,  the  defendants 
sold  to  Burrs  and  Co.,  100  tons  of  zinc,  giving  them  four 
documents  each  in  the  following  words  :  "  We  hereby  under- 
"  take  to  deliver  to  your  order  indorsed  hereon  twenty-five 
"  tons  merchantable  sheet  zinc,  off  your  contract  of  this 
"  date."  Burrs  and  Co.  then  sold  fifty  tons  of  the  zinc  to  the 
plaintiffs,  and  indorsed  to  them  two  of  those  documents- 
The  plaintiffs  gave  their  acceptances  for  the  price.  Burrs 
and  Co.  then  became  insolvent,  not  having  paid  for  the  zinc, 
and  the  Court,  consisting  of  Brett,  Archibald,  and  Lindley,  JJ., 
held  that  these  documents  did  not  amount  to  a  representation 
that  the  goods  were  the  goods  of  Burrs  and  Co.,  freed  from 
the  unpaid  seller's  lien,  and  that  the  unpaid  sellers  might  set 
up  their  lien.     Brett,  L.  J.,  said,  •''  It  is  admitted  that  the 


(a)  Jenhjiu  v.  Ushorne,  13  L.  J.  C.  P.  196 ;  7  M.  &  G.  678. 
(i)  Farmiloe  v.  Bain,  io  L.  J.  C.  P.  264  ;  1  C.  P.  D.  -145. 
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"  document  in  question  is  not  a  known  document  amongst 
"mercliants;  therefore  the  Court  must  look  at  it  as  they 
"  would  at  any  other  ordinary  written  instrument.  So 
"  looking  at  it,  it  obviously  contains  no  representation  of  any 
"  fact,  and  the  plaintiffs  had  no  right  to  rely  upon  it  as  such 
"  a  representation ;  and  consequently  they  do  not  bring 
"  themselves  within  either  of  the  propositions  as  to  estoppel, 
"  which  I  ventured  to  lay  down  in  Garr  v.  L.  cC  X.  W. 
"%.  Co.  (a),  and  to  which  I  still  adhere.  It  was  a  mere 
"undertaking  or  contract  between  the  plaintiffs  and  their 
"  immediate  vendees." 

It  is  interesting  to  note  that  whereas  these  documents  were 
construed  by  the  Judges  as  being  "tokens  of  autliority  to 
"  receive  possession,"  the  legislature  through  the  medium  of 
the  Pactors  Acts  went  a  step  further  and  assumed  that  they 
were  documents  "used  in  the  ordinary  course  of  business  as 
"  proof  of  the  possession  or  control  of  goods,  or  authorizing 
"or  purporting  to  authorize,  either  by  endorsement  or  by 
"  delivery,  the  possessor  of  the  document  to  transfer  or  receive 
"  goods  thereby  represented  "  (h). 

In  the  Imperial  Bank  v.  The  London  and  St.  Katherine 
Docks  Co.  (c),  in  1877,  Messrs.  Carter  sold  18  casks  of  gum 
sandrac,  lying  at  the  defendants'  docks,  to  Dalton,  a  broker, 
who  purchased  for  undisclosed  principals.  Messrs.  Carter 
signed  a  delivery  order  addressed  to  the  defendants,  requiring 
delivery  to  Dalton's  order.  Dalton's  undisclosed  principals 
Avere  Brousson  and  Co.,  and  Dalton  indorsed  the  delivery 
order  to  them,  and  they  pledged  it  with  the  plaintiffs,  who 
deposited  it  with  the  defendants.  But  the  defendants  gave 
no  delivery  warrant,  and  had  done  nothing  amounting  to  an 
attornment  to  the  plaintiffs.  When  Dalton  discovered  that 
Brousson  and  C'o.  were  insolvent,  he  sent  a  cheque  for  the 
price  of  the  gum  to  Messrs.  Carter,  and  at  about  the  same 


(a)  Carr  v.  London  and  North  Westerii  Ry,  Co.,  44  L.  J.  C.  T.  113  ;  10  C.  P. 
316. 

(6)  Factors  Act,  1889,  s.  1  (4). 

(c)  Imperial  Bank  v.  London  and  St.  Katherine  Bocks  Co.,  46  L.  J.  Ch.  335  ;  5 
Ch.  D.  195. 
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time  sent  a  clerk  to  the  defendants'  offices  and  obtained  from 
the  defendants  a  warrant  for  the  goods  in  the  name  of  Messrs. 
Carter.  Dalton  then  sent  the  warrant  to  Messrs.  Carter,  who 
indorsed  it  to  him  (and  gave  him  a  second  delivery  order). 
Jessel,  M.  E.,  held  that  the  effect  of  the  indorsement  to  the 
plaintiffs  was  to  authorize  them  to  obtain  delivery  of  the 
goods,  and,  if  they  had  done  so,  or  if  they  had  obtained  a 
constructive  delivery  by  getting  the  dock  company  to  hold  as 
their  bailees,  there  would  have  been  an  end  of  the  matter ; 
but  they  had  not  done  so ;  their  title  had  not  been  recognized 
by  entry  in  the  defendants'  books,  and  therefore  the  unpaid 
seller's  lien  had  not  been  discharged. 

In  the  Merchant  Banking  Co.  v.  The  Phimix  Bessemer  Steel 
Co.  (c),  in  1877,  the  defendants  contracted  to  make  and  sell 
to  Smith  and  Co.  5,000  tons  of  steel  rails  free  on  board  at 
Liverpool.  From  time  to  time,  as  portions  of  the  rails  were 
ready  to  be  forwarded,  the  defendants  gave  Smith  and  Co. 
warrants  in  the  following  form :  "  The  under-mentioned 
"  iron  will  not  be  delivered  to  any  party  but  the  holder  of 
"  this  warrant.  Phoenix  Eessemer  Steel  Company,  Limited. 
"  No.  88.  Dec.  19,  1874.  Stacked  at  the  works  of  the 
"Phoenix  Bessemer  Steel  Company,  The  Ickles,  Sheffield. 
"  Warrant  for  403  tons  steel  rails.  Iron  deliverable  (f.  o.  b.) 
"  to  Messrs.  Gilead  A.  Smith  and  Co.  of  London,  or  to  their 
"  assigns  by  indorsement  hereon."  Then  followed  the 
particulars  of  the  rails,  and  the  words,  "to  be  delivered 
"  free  on  board  at  Liverpool."  Together  with  each  warrant, 
the  defendants  sent  an  invoice  in  the  following  form : 
"  Messrs.  Gilead  A.  Smith  and  Co.,  London.  Bought  of  the 
"  Phoenix  Bessemer  Steel  Company,  Limited,  stacked  on  these 
"  works  to  your  order,  to  be  delivered  f.  o.  b.  at  Liverpool 
"according  to  your  instructions."  Then  followed  the 
particulars  of  the  rails.  Smith  and  Co.  pledged  the  warrants 
with  the  plaintiflPs,  and  became  insolvent.  The  defendants 
claimed  a  lien  as  against  the  plaintiffs,  as  unpaid  sellers. 


(c)  Merchant  Banking  Co.  v.  Fhmnix  Bessemer  Steel  Co.,  46  L.  J.  Ch  418-  5 
Ch.  D.  205. 
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Evidence  was  given  at  the  trial  that  by  warrants  such  as 
these,  which  stated  the  iron  to  be  deliverable  to  the  buyers 
or  their  assigns  by  indorsement,  it  was  understood  that  the 
unpaid  seller  had  given  up  his  lien.  Jessel,  M.  E.,  held  that 
the  custom  had  been  proved,  that  a  person  giving  such  a 
warrant  must  be  taken  to  know  the  custom,  and  virtually  tells 
the  trade,  when  he  issues  the  warrant,  that  the  goods  are  free 
from  the  seller's  lien.  His  Lordship  also  stated  that  in  the 
particular  circumstances  of  this  case,  the  defendants  must 
haA'e  known  that  the  warrants  were  intended  to  be  used  for 
the  special  purpose  of  pledging,  and  could  not,  therefore,  be 
heard  to  set  up  their  lien  against  the  plaintiffs  (a). 

In  all  these  cases  there  is  no  question  about  the  property, 
whether  it  be  such  as  a  buyer  or  a  pledgee  has,  having 
passed  to  the  plaintiff.  That  is  admitted.  The  question  is, 
can  the  unpaid  seller,  notwithstanding  that  the  property  has 
passed,  stop  the  goods  in  transitu,  or,  what  is  much  the  same 
thing,  refuse  to  make  delivery  ? 

It  does  not  seem  to  be  capable  of  argument,  that  the 
indorsement  or  delivery  of  a  delivery  order  or  warrant  would 
operate,  as  a  matter  of  law,  in  the  same  way  that  the  delivery 
or  indorsement  of  a  bill  of  lading  would  do,  to  determine  the 
unpaid  seller's  right  to  stop  the  goods  or  withhold  delivery. 

Nor  can  it  be  said  that  the  seller's  rights  to  withhold 
delivery  from  the  holder  are  destroyed  by  reason  of  the 
indorsement  operating  as  an  assignment  to  him  of  the  buyer's 
contract  with  the  seller,  for  such  an  assignment  would,  unless 
there  was  an  express  agreement  to  the  contrary,  be  subject  to 
equities  between  the  seller  and  buyer,  and  one  of  these 
equities  would  be  the  right  to  stop  the  goods. 

If,  then,  the  seller's  rights  to  withhold  delivery  from  the 
holder  are  gone,  the  question  seems  to  resolve  itself  into  this: 
Has  the  seller  represented  to  the  person  holding  the  warrant 
or  delivery  order  that,  as  against  him,  he  has  waived  his  lien  ? 

(a)  See  also  Dixon  v.  Bovill  in  1856,  3  McQueen,  1;  Stonanl  v.  Dunhiii  (1809), 
2  Camp.  344  ;  Coventrij  v.  Great  Eastern  Ry.  Co.  (1883),  52  L.  J.  Q.  B.  694  ;  11 
Q.  B.  D.  776;  Seton  v.  Lafone  (1887),  56  L.  J.  Q.  B.  415  ;  19  Q.  B.  D.  68  ;  lie 
Ottos  Kopje  Diamond  Mines,  62  L.  J.  Ch.  166;  (1893)  1  Ck  618. 
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Has  he  estopped  himself  from  exercising  his  right  to  stop  the 
goods  ? 

And  in  considering  these  cases,  the  distinction  must  be 
borne  in  mind  between  the  case  where  the  seller  makes  a 
promise  to  the  buyer  to  deliver  the  goods  to  him,  or  to  some 
one  named  by  him,  and  the  case  where  the  seller  makes  a 
promise  to  the  buyer,  and  also  makes  a  promise  to  every  one 
into  whose  hands  the  order  or  warrant  may  come,  to  deliver 
the  goods  to  the  holder.  In  the  first  case,  the  promise  made 
is  made  to  the  buyer,  and  not  to  the  holder ;  in  the  second, 
it  is  made  to  the  buyer,  and  also  to  the  holder. 

If  this  be  the  correct  view,  it  seems  to  be  a  question  of  fact 
in  each  case  whether  the  representation,  supposing  the  docu- 
ment to  contain  one,  was  made  to  the  holder  or  not. 

In  the  last  case.  The  Merchant  Banking  Co.  v.  The  Phamix 
Bessemer  Steel  Co.  (a),  it  seems  to  have  been  proved  that  the 
representation  had  been  so  made. 

And  in  Farmiloe  v.  Bain  (b)  there  appears  to  have  been  no 
such  representation,  for,  as  Brett,  L.  J.,  said,  "  It  is  admitted 
"  that  the  document  in  question  is  not  a  known  document 
"amongst  merchants"  (c). 

The  main  object  of  the  Factors  Acts  was  to  secure  a  bond 
fide  buyer  or  pledgee  who  had  made  advances  to  a  factor 
known  to  be  such,  either  on  the  security  of  the  goods  them- 
selves or  of  the  documents  of  title  to  the  goods,  against  the 
real  owner.  The  remarks  of  Willes,  J.,  in  the  course  of  his 
judgment  in  Fuentes  v.  Montis  (d),  show  very  distinctly  what 
were  the  objects  sought  to  be  attained.  He  said  the  question 
is,  "  How  far  a  person  who  is  not  the  real  owner  of  goods, 
' '  but  who  appears  to  the  world,  or  rather  to  those  who  deal 
"  with  him,  as  owner,  and  who  deal  with  him  on  the  faith  of 
"  his  apparent  ownership,  should  be  allowed  to  confer  upon 

(a)  Merchant  Banking  Co.  v.  Phoenix  Bessemer  Steel  Co.,  46  L.  J.  Oh.  419 ;  5 
Ch.  D.  205. 

(J)  Farmiloe  v.  Bain,  45  L.  J.  0.  P.  264  ;  1  C.  P.  D.  445. 

(c)  A  memorandum  of  the  terms  on  which  a  wharfinger's  warrant  was  pledged 
does  not  require  to  be  registered  as  a  bill  of  sale,  In  re  Cimninyham,  28  Ch.  D. 
682. 

{d)  Fuentes  v.  Montis,  38  L.  J.  C.  P.  95 ;  L.  R.  4  C.  P.  93. 
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"a  third  person  a  greater  title  than  he  himself  has.  .  .  . 
"  Every  one  is  agreed  that,  with  respect  to  the  ordinary 
"  currency,  and  bills  of  exchange  whilst  running,  a  person 
"  who  receives  them  bond  fide  and  for  value  is  entitled  to  hold 
"  them,  notwithstanding  any  infirmity  of  title  in  the  person 
"from  whom  he  obtains  them  (a).  That,  however,  is  far 
"  from  being  so  as  to  ordinary  merchandise  "  ;  and  after 
referring  to  the  exceptional  cases  of  sales  in  market  overt  and 
the  sale  of  goods  under  cu'cumstances  in  which  the  owner 
might  have  rescinded  the  contract  on  the  ground  of  the 
buyer's  fraud,  and  to  the  case  where  the  owner  had  clothed 
an  agent  with  an  apparent  authority  to  deal  Avith  the  goods, 
he  continued  :  "  These  instances,  however,  are  exceptional  to 
"the  rule,  that  no  man  can  give  a  better  title  to  goods  than 
"  he  has  himself,  and  that  the  real  owner  is  not  bound  except 
"  to  the  extent  of  an  interest  which  he  has  parted  with  or  an 
"  authority  which  he  has  given.  Now,  the  result  of  that 
"  state  of  the  law  with  respect  to  agents  employed  to  sell, 
"  led  to  the  course  of  legislation  which  is  known  by  the 
"  general  description  of  the  Factors  Acts ;  because  it  was 
"  held  by  the  Courts  of  law  that  the  case  of  a  pledge  of  goods 
"  by  a  factor  intrusted  with  the  possession  of  goods,  and 
"  authorized  to  sell  them,  fell  within  the  general  rule,  to 
"which  the  instances  above  enumerated  are  exceptions,  and 
"  that  it  did  not  fall  within  the  exceptions  by  reason  of  a 
"  pledge  being  an  ordinary  and  accustomed  transaction  to  be 
"  entered  into  by  a  person  intrusted  as  agent  to  sell,  or  per- 
"haps  more  properly  by  reason  of  the  Courts  of  law  having 
"treated  a  pledge  as  being  out  of  the  scope  of  an  authority 
"to  sell.  The  legislature  seem  to  have  considered  that  to 
"  be  too  narrow  a  view  of  the  proper  scope  of  the  authority 
"of  an  agent  to  sell;  and  they  were  no  doubt  induced  to 
"think  so  by  reason  of  the  altered  mode  of  conducting  mer- 
"cantile  transactions  in  modern  times,  and  because  it  had 
"  become  a  usual  and  accustomed  course  for  factors  intrusted 
"  with  goods  for  sale,  to  make  advances  to  their  principals, 

(a)  See  ante,  p.  179. 
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"  either  in  money  or  by  the  acceptance  of  bills  against  their 
"  consignments,  and  to  keep  themselves  in  funds  by  repledging 
"  the  documents  of  title  with  bankers  or  other  money  dealers." 

Lord  Blackburn,  in  the  case  of  Cole  v.  The  North  Western 
Bank  (a),  said :  "  The  general  rule  of  law  is,  that  where  a 
"  person  is  deceived  by  another  into  believing  he  may  safely 
"  deal  with  property,  he  bears  the  loss,  unless  he  can  show 
"that  he  was  misled  by  the  act  of  the  true  owner.  The 
"  legislature  seems  to  us  to  have  wished  to  make  it  the  law, 
"  that  where  a  third  person  has  intrusted  goods,  or  the 
"  documents  of  title  to  goods,  to  an  agent,  who  in  the  course 
"  of  such  agency  sells  or  pledges  the  goods,  he  should  be 
"  deemed  by  that  act  to  have  misled  any  one  who  bond  fide 
"  deals  with  the  agent  and  makes  a  purchase  from  or  an 
"  advance  to  him,  without  notice  that  he  was  not  authorized 
"  to  sell  or  to  procure  the  advance." 

The  factor's  power  chiefly  depended  upon  the  second  section 
of  6  Geo.  4,  c.  94,  by  which  it  was  in  substance  enacted,  that 
any  person  intrusted  with,  and  in  possession  of  any  document 
of  title  to  goods,  should  be  taken  to  the  true  owner  of  the 
goods,  so  far  as  to  give  validity  to  any  contract  made  by  him 
for  the  sale  or  pledge  of  the  goods  to  a  person  who  had  not 
notice  that  he  was  not  the  actual  and  bond  fide  owner  (b). 

The  meaning  of  the  word  "intrusted"  in  this  section, 
which  word  occurs  in  all  the  Factors  Acts  up  to  the  Act  of 
1877,  but  does  not  appear  in  the  Act  of  1889,  was  much  con- 


(o)  Cole  V.  North  IVeata-n  Bank,  44  L.  J.  0.  P.  242  ;  L.  E.  10  0.  P.  372. 

(b)  The  words  of  the  second  section  of  6  Geo.  4,  c.  94,  are,  "Any  person 
"  .  intmsted  with  and  in  possession  of  any  bill  of  lading,  India  warrant, 
"  dock  warrant,  warehouse-keeper's  certificate,  wharfinger's  certificate,  warrant 
"  or  order  for  delivery  of  goods,  shill  be  deemed  and  taken  to  be  the  true  owner 
" .  .  of  the  goods,  .  .  described  and  mentioned  in  the  said  .  .  docu- 
"  ments,  .  .  so  far  as  to  give  validity  to  any  contract  or  agreement  .  . 
"  made  or  entered  into  by  such  person  .  .  with  any  person  .  .  for  the 
' '  sale  or  disposition  of  the  said  goods,  or  for  the  deposit  or  pledge  thereof  .  . 
"  as  a  security  for  any  money  or  negotiable  instrument     .  advanced  or  given 

"  by  such  person  .  .  upon  the  faith  of  such  several  documents  .  .  :  pro- 
' '  vided,  such  person  .  .  shall  not  have  notice  by  such  documents  .  .  , 
"  or  otherwise  that  such  person  .  .  so  intrusted  as  aforesaid  is  .  .  not 
"  the  actual  and  iona  yi'?e  owner  .  .  of  such  goods  .  .  so  sold  or  deposited 
"  or  pledged  as  aforesaid." 
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sidered  in  two  important  causes,  Plnllips  v.  Hiith  (a),  and  Hat- 
field y.  Phillips  [h),  arising  out  of  the  following  transaction. 
Phillips  was  the  owner  of  two  cargoes  of  tobacco,  and  he 
placed  the  bills  of  lading  in  the  hands  of  Warwick,  as  his 
factor,  for  sale.  The  bills  of  lading  were  indorsed  to  War- 
Avick.  The  goods  arrived,  and  were  deposited  in  the  dock 
warehouses  in  the  name  of  A^^arwick,  the  indorsee  of  the  bill 
of  lading.  "Warwick,  in  consequence  of  being  the  indorsee  of 
the  bill  of  lading,  and  the  person  in  whose  name  the  goods 
were  deposited,  was  enabled  to  have  dock  warrants  made  out 
in  his  own  name.  He  did  so,  not  for  the  purpose  of  selling 
the  goods  for  the  owner,  but  with  the  fraudulent  purpose 
of  raising  money  for  himself.  He  j)ledged  some  of  the  dock 
warrants  with  Hutli,  and  others  with  Hatfield,  for  large  sums 
of  money.  Hatfield  and  Huth,  respectively,  bond  Jide  believed, 
that  Warwick  was  the  owner  of  the  goods.  The  two  actions 
were  to  try  whether  the  pledges  were  valid  or  not  as  against 
Phillips. 

Phillips  V.  Htith  («)  was  first  tried  in  1839,  before  Gurney, 

B.,  and  the  jury  found  a  verdict  for  the  defendant.     The 

Court  of  Exchequer  granted  a  new  trial,  on  the  ground  that 

the  pledge  was  not  binding  on  the  owner  of  the  goods  at 

common  law,  and  that  Warwick  was  not  intrusted  with  the 

dock  warrants  within  the  meaning  of  the  Act.     Parke,  B.,  in 

delivering  the  judgment  of  the  Court,  said  :  "  The  principal 

'  question  is,  as  to  the  meaning  of  the  second  section  of  the 

'  6  Geo.  4,  c.  94,  commonly  called  the  Factors  Act.     Before 

'  the  passing  of  this  Act,  or  rather  of  the  previous  Factors 

'Act,  the  4  Geo.  4,  c.  83,  it  was  clearly  settled,  that  a  factor 

'  or  agent  for  sale,  had  no  power  to  pledge,  whether  he  was 

'  in  possession  of  the  goods  themselves,  or  of  the  symbol  of 

'  the  goods,  and  even  though  the  symbol  might  bear  on  the 

'  face  of  it  some  evidence  of  the  property  being  in  himself, 

'as  in  the  case  of  a  bill  of  lading,  in  which  he  was  the 


(a)  PhilUps  V.  Huth,  6  M.  &  W.  572,  in  1840. 

{b)  Hatfield  v.  PhilHps,  9  M.  &  W.  647,  in  1842, 14  M.  &  W.  665  ;  12  01.  &  F. 
343. 
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"consignee  or  indorsee.  This  was  in  accordance  with  the 
"  general  rule,  that  he  who  deals  with  one  acting  ex  mandato, 
"  can  obtain  from  h.im  no  better  title  than  his  mandate 
"  enables  him  to  bestow. 

"  But  this  rule  was  thought  by  some  to  be  attended  with 
"  hardship  on  merchants  and  others  dealing  with  factors,  on 
"  the  faith  of  their  being  principals,  and  the  legislature,  by 
"  the  4  Geo.  4,  first  relaxed  this  rule,  and  by  the  6  Geo.  4, 
"extended  that  relaxation.  ...  It  is  very  clear  that  the 
"second  section  of  the  6  Geo.  4,  relaxes  the  rule  of  the 
"common  law,  only  with  respect  to  those  who  deal  with 
"  persons  who  are  not  merely  in  possession  of,  but  are  also 
"  intrusted  with  the  symbol  of  property.  However  great  the 
"  hardship  may  be  on  innocent  persons,  and  whatever  they 
"  may  have  supposed  from  finding  another  in  possession  of  a 
"  document  bearing  the  indicia  of  property  in  himself,  still 
"  the  statute  does  not  apply,  and  they  can  acquire  no  title  by 
"  virtue  of  it,  unless  the  document  has  been  intrusted  to  that 
"  person." 

Phillips  V.  Huth  (a)  was  compromised,  but  Hatfield  v. 
Phillips  (b)  was  tried  before  Lord  Abinger,  who  directed  the 
jury  to  consider  whether  an  intrusting  of  the  document  (the 
dock  warrants  made  out  in  Warwick's  name)  was  proved. 
He  expressed  a  very  strong  opinion,  that  there  could  not,  in 
fact,  be  an  intrusting  of  a  document,  the  very  creation  of 
which  was  a  breach  of  trust,  but  declined  to  define  intrusting 
as  a  matter  of  law,  further  than  that  it  implied  privity  and  con- 
sent. Under  this  direction,  the  jury  found  for  the  plaintiff. 
The  cause  was  taken  by  writ  of  error  into  the  Exchequer 
Chamber  (c),  and  the  Judges  there  expressed  their  concurrence 
in  the  doctrine  of  the  Exchequer  in  Phillips  v.  Huth  (a),  and 
affirmed  the  judgment.  The  case  was  taken  into  the  House 
of  Lords,  and  the  judgment  of  the  Exchequer  Chamber  was 
affirmed  (c). 


(a)  Phillips  V.  Huth,  6  M.  &  W.  572. 

(6)  Hatfield  v.  Phillips,  9  M.  &  W.  647. 

ic)  Hatfield  v.  Phillips,  14  M.  &  W.  665  ;  12  01.  &  F.  343. 
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In  the  meantime,  in  the  year  1842,  the  legislature  passed 
the  statute  5  &  6  Yiet.  c.  39  (a),  which  was  prospective  only, 
but  by  the  fourth  section  made  such  pledges  as  that  in 
Hatjidd  V.  Phillips  (I))  valid,  and  that  section  was  reproduced, 
with  an  alteration  in  the  language,  in  section  2  (3)  of  the 
Factors  Act,  1389. 

Another  object  of  the  Act  of  1842  effected  by  the  first 
section  was  to  give  to  persons  dealing  as  pledgees,  and  having 
notice  of  the  agency,  with  agents  intrusted  with  the  goods  or 
the  documents  of  title  to  goods,  the  same  security  that  per- 
sons dealing  as  hnyers,  and  having  notice  of  the  agency,  with 
agents  intrusted  with  the  goods,  already  had  by  virtue  of  the 
fourth  section  of  6  Geo.  4,  c.  94  {c). 

By  the  first  section  of  5  &  6  Vict.  c.  39,  it  was  enacted 
that  "Any  agent  who  shall  thereafter  (1842)  be  intrusted 
"  with  the  possession  of  goods,  or  of  the  documents  of  title 
"to  goods,  shall  be  deemed  and  taken  to  be  ow.ier  of  such 
"  goods  and  documents,  so  far  as  to  give  validity  to  any  con- 
"  tract  or  agreement  by  way  of  pledge,  lien,  or  security  bond  fide 
"  made  by  any  person  with  such  agent  so  intrusted,  and  such 
"contract  or  agreement  shall  be  binding  upon  and  good 
"  against  the  owner  of  such  goods,  notwithstanding  the  person 
"  claiming  such  pledge  may  have  had  notice  that  the  person 
"  with  whom  such  contract  or  agreement  is  made  is  only  an 
"  agent." 


(a)  o  &  6  Vict.  c.  39,  s.  4,  post,  p.  465. 

(h)  Hatfield  v.  PMKps,  14  M.  &  W.  665;   12  CI.  &  P.  343. 

(f)  The  fourth  section  of  6  Geo.  4,  c.  94,  enacted  "  That  .  .  it  shall  be 
"lawful  to  and  for  any  person  .  .  to  contnict  with  any  agent  .  .  in- 
"  trusted  with  any  goods  .  .  ,  or  to  whom  the  same  may  be  consigned,  for 
"  the  purchase  of  any  such  goods  .  .  ,  and  to  receive  the  same  of  and  pay  for 
"  the  same  to  such  agent  .  .  ,  and  such  contract  and  payment  shall  be  bind- 
"  ing  upon  and  good  against  the  owners  of  such  goods  .  .  ,  notwithstanding 
"  such  person  .  .  shall  have  notice  that  the  person  .  .  making  such 
"contract  .  .  is  an  agent  .  .  :  provided,  such  contract  and  payment  be 
"  made  in  the  usual  and  ordinary  course  of  business,  and  that  such  person  . 
' '  shall  not,  when  such  contract  is  entered  into  or  payment  made,  have  notice  that 
"  such  agent  .  .  is  not  authorized  to  sell  the  said  goods,  or  to  receive  the  said 
' '  purchase-money."  By  section  1  of  6  Geo.  4,  c.  94,  it  was  enacted  in  substance  that 
where  goods  were  intrusted  to  any  person  who  ships  them  in  his  own  name,  and 
gets  an  advance  from  the  consignee,  he  shall  be  taken  to  be  the  true  owner  so  as 
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The  enactments,  however,  of  5  &  6  Viet.  c.  39  were  all  in 
express  words  confined  to  "  agents  intrusted  with  possession," 
a  word  which  excludes  a  buyer,  and,  consequently,  prevented 
the  last  statute  from  having  any  effect  on  the  seller's  rights  (a). 
But  this  defect  was  remedied  by  the  fourth  section  of  the 
Factors  Act  of  1877  (i). 

The  second  section  of  6  Geo.  4,  c.  94,  used  the  words 
"  person  intrusted,"  and  though  there  seems  good  reason  for 
contending  that  the  object  of  that  statute,  and  the  evil  which 
it  was  meant  to  remedy,  confined  the  enactment  to  persons 
intrusted,  somewhat  in  the  nature  of  agents  for  sale,  so  as  to 
give  the  Act  the  same  meaning  as  if  the  word  "  agent "  had 
been  used  as  in  5  &  6  Vict.  c.  39,  instead  of  "  person,"  yet  that 
was  not  clear.  Phillips  v.  Hiith  (c),  however,  showed  that  the 
words  of  that  section  were  not  to  be  taken  in  a  very  liberal 
sense,  and  if  the  legislature  did  mean  to  enact  that  a  buyer, 
who  had  not  taken  possession  of  goods,  might  defeat  the 
seller's  rights  by  the  indorsement  of  a  document  of  title, 
they  did  not  use  language  very  well  adapted  to  express  their 
intention. 

It  will  be  noticed  that  the  case  was  unprovided  for  in  the 
earlier  Acts,  where  the  seller,  having  sold  the  goods,  retained 
possession  of  the  documents  of  title,  and  then  sold  or  pledged 
them  to  a  bond  fide  buyer  or  pledgee.  And  that  sales  or 
pledges  by  a  buyer  were  not  provided  for,  as  sales  by  an 
"  agent  intrusted "  were.  Both  of  these  defects  were 
remedied  by  the  Factors  Act  of  1877,  40  &  41  Vict.  e.  39, 
by  the  3rd  section  of  which  it  was  enacted  in  substance  that 
•where  goods  had  been  sold  and  the  seller  continued  in 
possession  of  the  documents  of  title  thereto,  any  sale  or 
pledge  of  the  goods  or  documents  made  by  the  seller  or  by 
any  person  or  agent  intrusted  by  the  seller  with  the  goods  or 


to  give  the  consignee  a  lien,  provided  the  consignee  had  not  notice  of  the  agency ; 
see  Mildred  v.  Maspons,  8  Ap.  Oas.  884. 

(a)  A  merchant's  clerk  is  not  an  agent  within  the  meaning  of  the  Factors  Acts 
Lamh  v.  Attenhorough,  in  1862,  31  L.  J.  Q.  B.  41 ;  1  B.  &  S.  831,  post,  p.  468. 

(b)  40  &  41  Vict.  c.  39,  s.  4. 

(V)  Phillips  V.  Huth,  6  M.  &  W.  572. 
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documents  should  be  as  valid  as  if  the  seller  or  person  were 
an  agent  intrusted  by  the  buyer  with  the  goods  or  docu- 
ments. Section  3  of  this  Act  was  re-enacted  by  section  8  of 
the  Factors  Act,  1889,  in  more  precise  language  :  "  Where  a 
'  person  having  sold  goods,  continues,  or  is,  in  possession  of 
'  the  goods  or  of  the  documents  of  title  to  the  goods,  the 
'  delivery  or  transfer  by  that  person,  or  by  a  mercantile 
'agent  acting  for  him,  of  the  goods  or  documents  of  title 
'under  any  sale,  pledge,  or  other  disposition  thereof,  or 
'  under  any  agreement  for  sale,  pledge,  or  other  disposition 
'  thereof,  to  any  person  receiving  the  same  in  good  faith 
'  and  without  notice  of  the  previous  sale,  shall  have  the 
'  same  effect  as  if  the  person  making  the  delivery  or 
'  transfer  were  expressly  authorized  by  the  owner  of 
'the  goods  to  make  the  same."  This  section  altered 
the  law  as  laid  down  in  Johnson  v.  Credit  Lyonnais  {post, 
page  471  j.  It  is  reproduced  by  section  25  (1)  of  the  Sale 
of  Goods  Act.  Section  4  of  the  Act  of  1877  enacted  in 
effect,  that  where  goods  had  been  sold  and  the  buyer  obtained 
the  possession  of  the  documents  of  title  thereto  from  the 
seller,  any  sale  or  pledge  of  such  goods  or  documents  by  the 
buyer  or  by  any  other  person  or  agent  intrusted  by  the  buyer 
with  the  documents  should  be  as  valid  as  if  the  buyer  or 
other  person  were  an  agent  intrusted  by  the  seller  with  the 
documents  within  the  meaning  of  the  Factors  Acts.  This 
section  is  re-enacted  by  section  9  of  the  Factors  Act,  1889, 
and  reproduced  in  section  25  (2)  of  the  Sale  of  Goods  Act, 
but  deals  specifically  with  the  case  of  goods  left  in  the 
possession  of  the  seller,  a  matter  which  the  former  Act  left 
in  some  obscurity  (a). 

The  construction  of  5  &  6  Yict.  c.  39  and  of  the  previous 
Acts  came  imder  the  consideration  of  the  Courts  in  the 
following  cases, 

Baines  v.  Sivainson  (b),  in  1863,  turned  upon  the  fourth 
section  of  6  Geo.  4,  c.  94 ;   the  plaintiffs,  who  were  cloth 

(a)  See  Shenstmie  v.  Hilton,  63  L.  J.  Q.  B.  584 ;  [1894]  2  Q.  B.  452 ;  Helby  v. 
Matthews,  64  L.  J.  Q.  B.  465  ;  [1895]  A.  0.  471. 

(J)  Bainea  v.  Swainson,  32  L.  J.  Q.  B.  281  ;  4  B.  &  S.  270,  post,  p.  470. 
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manufacturers,  were  applied  to  by  Emsley,  a  factor  and 
commission  agent,  who  said  he  could  find  them  buyers,  and 
mentioned  Sykes  and  Son,  a  firm  known  to  be  of  good 
standing.  The  plaintiffs  sent  the  cloth  to  Emsley's  ware- 
house for  the  purpose  of  having  it  sent  on  to  Sykes,  but 
Emsley  fraudulently  sold  the  goods  to  the  defendants,  who 
bought  bond  fide.  It  was  argued  for  the  plaintiffs  that 
Emsley  was  not  an  agent  within  the  meaning  of  6  Geo.  4, 
c.  94,  s.  4,  but  was  merely  an  agent  to  receive  the  goods  and 
pass  them  on  to  Sykes.  And  Martia,  B.,  at  the  trial  was  of 
this  opinion.  On  the  motion  the  Court  ordered  a  new  trial, 
holding  that  Emsley  was  such  an  agent  and  was  intrusted. 
Blackburn,  J.,  speaking  of  what  amounts  to  an  intrusting, 
said :  "  I  do  net  agree  with  the  counsel  for  the  defendants, 
"  that  the  mere  fact  of  an  agent  being  found  in  possession  of 
"  the  goods,  although  they  have  been  handed  to  him  by  the 
"  owner,  knowing  that  he  carries  on  such  a  business  {i.e.,  one 
"  -which  in  the  ordinary  course  leads  to  sales  and  payments), 
"amounts  to  an  'intrusting'  him  as  agent;  though  I  think 
"that  under  that  part  of  section  4  of  stat.  5  &  6  Vict.  c.  39, 
"  to  which  1  have  referred  (a),  the  fact  of  a  person  being  put 
"in  possession  of  goods  calls  upon  the  person  who  gave  him 
"  possession  to  explain  and  show  that  it  was  not  an  intrusting. 
"There  are  many  cases  to  which  my  brother  Crompton  has 
"alluded,  in  which  goods  might  come  into  the  possession  of 
"  a  known  agent  from  having  been  lent  or  pledged  to  him,  or 
"hired  by  him;  but  that  in  my  opinion,  independently  of 
"authority,  would  not  be  an  intrusting.  .  .  .  Therefore, 
"  the   question   to   be   determined   is,  whether  these  goods 

(a)  Ilie  part  referred  to  is  :  "  Aud  an  agent  in  possession  as  aforesaid  of  sucli 
' '  goods  or  documents  shall  be  taken,  for  the  purposes  of  this  Act,  to  have  been 
"intrusted  therewith  by  the  owner  thereof,  unless  the  contrary  can  he  shown  in 
"  evidence."  This  section  was  amended  by  the  second  section  of  40  &  41  Vict.  c. 
39,  which  provided  that,  "  Where  any  agent  or  person  has  been  intrusted  with 
"  and  continues  in  the  possession  of  any  goods  or  documents  of  title  to  goods, 
"  wi:hin  the  meaning  of  the  principal  Acts  as  amended  by  this  Act,  any  revooa- 
'•  tion  of  his  intrustment  or  agency  shall  not  prejudice  or  affect  the  title  or 
"rights  of  any  other  person  who,  without  notice  of  such  revocation,  purchases 
"such  goods  or  makes  advances  upon  the  faith  or  security  of  such  goods  or 
"  dojumentsfc" 
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"passed  from  the  owners  to  Emsley  as  a  branch  of  that 
"agency  in  which,  according  to  the  ordinary  course  of 
"business,  he  would  have  to  sell  goods  belonging  to  others, 
"and  receive  payment  for  them.  If  they  so  came  into  his 
"possession,  they  came  to  him  in  the  ordinary  way.  When 
"  a  man  employs  an  agent,  part  of  whose  business  it  is  to  sell 
"  goods  and  receive  payment  as  such  agent,  and  puts  him  in 
"possession  of  goods,  he  places  him  in  the  position  of  a  man 
"at  common  law  having  authority  to  sell  or  pledge  the 
"  goods ;  he  may  have  given  private  instructions  to  his  agent, 
"but  unless  the  third  person  who  dealt  with  that  agent  had 
"notice  of  them  the  owner  would,  at  common  law,  be  bound 
"  by  the  act  of  the  agent.  I  construe  the  Factors  Act  as 
"  saying  that  an  agent  whose  business  is  to  sell  goods  and 
"receive  payment  for  them  shall,  by  virtue  of  stat.  6  Geo.  4, 
"c.  94,  s.  4,  be  clothed  with  apparent  authority  to  sell,  and 
"by  virtue  of  stat.  5  &  6  Yict.  c.  39,  which  greatly  extends 
"the  former  Act,  shall  be  clothed  with  apparent  authority  to 
"pledge  the  goods,  provided  he  sells  or  pledges  them  in  the 
"  ordinary  course  of  business  :  the  OAvner  shall  be  exactly  in 
"  the  position  of  an  owner  at  common  law  AA'ho  has  clothed 
"him  with  such  authority  ;  and  his  private  instructions  shall 
"go  for  nothing  unless  they  are  brought  to  the  knowledge  of 
"  the  person  dealing  with  him  (a)." 

In  the  case  of  Fiientes  v-  Montis  (b),  in  1868,  the  plaintiffs, 
merchants  in  Spain,  sent  some  wine  to  one  Ponte,  their  agent 
in  London.  Disputes  having  arisen,  they  ceased  to  employ 
him,  and  instructed  him  to  deliver  the  wine  over  to  Collier, 
another  agent.  Ponte  refused  to  do  so,  and  afterAvards 
pledged  the  dock  warrants  for  the  wine,  which  had  been 
made  out  in  his  own  name,  with  the  defendants.  The 
question  was  whether  this  pledge  was  a  good  one  against  the 
plaintiffs.  They  contended  that  Ponte  at  the  date  of  the 
pledge  was  neither  an  agent  nor  intrusted  with  the  docu- 
ments  of   title.     And   of    this   opinion   was   the    Court   of 

(a)  See  also  Vaughan  v.  Moffat,  38  L,  J.  Oh.  144,  in  1868. 
(6)  Fwntea  v.  Montis,  37  L.  J.  0.  P.  137 ;  38  L.  J.  0.  P.  95 ;  L.  E.  3  0.  P.  268 ; 
L.  E.  4  0.  P.  93. 

H  H  2 
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Common  Pleas,  and  the  judgment  "was  affirmed  in  the 
Exchequer  Chamber  on  the  ground  that  a  person  who  is 
to  create  a  valid  pledge  of  his  principal's  goods  must  be 
an  agent  who  is  intrusted  at  the  time  of  effecting  the 
pledge. 

The  law  as  laid  down  in  this  case  has  since  been  modified 
by  section  2  (2)  of  the  Factors  Act,  1889,  which  reproduced 
and  elaborated  section  2  of  the  Factors  Act,  1877  :  "  Where 
"  a  mercantile  agent  has,  with  the  consent  of  the  owner,  been 
"  in  possession  of  goods  or  of  the  documents  of  title  to  goods, 
"  any  sale,  pledge,  or  other  disposition,  which  would  have 
"  been  valid  if  the  consent  had  been  continued,  shall  be  valid 
"  notwithstanding  the  determination  of  the  consent;  provided 
"  that  the  person  taking  under  the  disposition  has  not  at  the 
"  time  thereof  notice  that  the  consent  has  been  determined." 

In  Heijman  v.  Fleivher  (a),  in  1863,  Willes,  J.,  said  :  "  The 
"  term  '  agent '  does  not  include  a  mere  servant  or  caretaker, 
"  or  one  who  has  possession  of  goods  for  carriage,  safe 
"  custody,  or  otherwise,  as  an  independent  contracting  party, 
"  but  only  persons  whose  employment  corresponds  to  that  of 
"  some  known  kind  of  commercial  agent  like  that  class 
"  (factors)  from  which  the  Act  has  taken  its  name." 

In  Vichers  v.  Hertz  {b),  in  1871,  Tickers  ordered  800  tons 
of  iron  from  the  Carron  Co.,  who  held  them  at  his  disposal. 
Vickers  employed  Campbell  Bros.,  of  Glasgow,  to  sell  the 
iron  for  him,  and  sent  them  an  order  in  the  following 
terms: — "To  the  Carron  Co.,  please  deliver  to  Messrs. 
"  Campbell  Bros."  Campbell  Bros,  by  means  of  that  order 
induced  Hertz  to  make  them  an  advance  on  the  security  of 
the  iron ;  Campbell  Bros,  then  absconded.  The  House  of 
Lords  considered  that  this  case  came  strictly  within  5  &  6 
Yict.  c.  39,  s.  1,  and  that  Campbell  Bros,  were  agents 
intrusted  with  documents  of  title. 


(a)  He}/man  v.  Flewker,  32  L.  J.  C.  P.  132 ;  13  C.  B.  N.  S.  519  ;  followed  by 
Stirling,  J.,  in  Tremoille  v.  Christie  (1893),  69  L.  T.  338.  See  also  the  observa- 
tions of  WiUes,  J.,  in  Ftoentes  v.  Mmitis,  37  L.  J.  0.  P.  141  ;  L.  E.  3  0.  P.  278  ; 
and  ante,  p.  464,  b. 

{b)  Vickers  v.  Hertz,  L.  E.  2  So.  App.  113. 
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In  the  ease  of  Cole  v.  Xorth  Western  Bonl<  {a),  in  1875, 
&lee,  of  Liverpool,  was  both  a  warehouse  keeper  and  a 
broker  of  sheeps'  wool,  but  not  of  goats'  wool.  The  plaintiffs 
had  deposited  both  sheep  and  goats'  wool  in  Slee's  warehouse, 
and  the  course  of  dealing  between  the  parties  was  for  Slee 
always  to  await  instructions  as  to  the  sale  of  the  sheeps' 
wool,  and  to  act  only  on  receipt  of  specific  instructions 
received  from  time  to  time.  Slee  never  sold  goats'  wool. 
Slee  pledged  both  wools  with  the  defendants  for  an  advance 
of  7,000Z.  No  warrants  or  other  documents  of  title  were 
handed  to  the  defendants,  either  at  that  time  or  subsequently. 
Slee  then  absconded.  The  Court  decided  that  Slee  Avas  not  a 
person  "  intrusted  "  within  the  meaning  of  the  Acts,  and  had 
no  power  to  pledge,  and  that  decision  was  affirmed  in  the 
Exchequer  Chamber.  Most  of  the  cases  decided  on  the 
Factors  Acts  were  examined,  and  the  objects  of  the  legisla- 
ture in  passing  them  were  reviewed  at  some  length  in  the 
judgments  so  as  to  make  them  of  great  value.  Lord 
Coleridge,  C.  J.,  firstly  referred  to  the  case  of  J/o«fc  v.  IT7nV- 
tenbunj  (b),  in  1831,  which  was  a  case  of  sale,  and  therefore 
came  under  section  4  of  6  Geo.  4,  c.  94.  In  that  case  Cramp, 
who  was  a  flour  factor  as  well  as  a  wharfinger,  had  received 
flour  in  his  character  of  wharfinger,  and,  without  any  authority 
to  part  with  it,  had  sold  it.  Lord  Tenterden  said :  "  The 
"  material  question  in  this  case  is,  whether  Cramp  was  or  was 
"  not  an  agent  intrusted  with  the  gooda  in  respect  of  which 
"  the  action  is  brought,  within  the  meaning  of  6  Geo.  4, 
"  c.  94,  s.  4,  It  is  difficult  to  say  precisely  what  is  meant  in 
"this  section  by  an  '  agent  intrusted  with  goods '  ;  but  we 
"  are  clearly  of  opinion  that  a  wharfinger  is  not  such  a  person. 
"  If  a  wharfinger  were  so  considered,  it  would  be  impossible 
"  to  say  that  a  carter,  a  warehouseman,  or  a  packer  was  not." 
Lord  Coleridge  then  continued  :  "  Now,  supposing  that 
"  5  &  6  Viet.  c.  39,  had  not  been  passed,  and  we  were  dealing 
"  with  6  Geo.  4,  c.  94,  the   facts  of   that  case  are  almost 


(a)  Cole  V.  North  Wesfern  Bank,  43  L.  J.  C.  P.  194  ;  9  C.  P.  470  ;  44  L.  J.  C.  P. 
233^  10  0.  P.  354. 

[h]  Mml  V.  Whittenhunj,  2  B.  &  Ad.  484. 
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"identical  with  those  of  the  present.  .  .  .  Slee  filled  the 
"  double  character  of  wool  broker  and  warehouseman  ;  and 
"  the  wools  were  deposited  tvith  him  to  hold  as  warehouse- 
"  keeper,  not  as  factor  to  sell,  until  he  should  receive  specific 
"  instructions  to  do  so.  If  the  language  of  the  present 
"  Factors  Act  had  been  the  same  as  that  of  the  former  Acts, 
"  that  case  would  have  been  exactly  in  point.  But  it  is  said 
"  the  language  of  5  &  6  Viet.  c.  39,  is  altered.  No  doubt, 
"  the  words  are  altered  :  they  are,  '  any  agent  intrusted  with 
"  '  the  possession  .of  goods,  or  of  documents  of  title  to 
''  'goods'  (a),  whereas  in  6  Geo.  4,  c.  94,  s.  1,  the  words 
"  were,  '  any  person  intrusted  for  the  purpose  of  consignment 
"  'or  of  sale  with  any  goods,'  &c.  What  then,  do  these 
"  words  mean  ?  In  the  first  place,  are  they  to  be  limited  at 
"all?  And,  if  so,  does  it  signify  whether  the  capacity  in 
"  which  the  agent  receives  the  goods  is  one  which  clothes 
"  him  with  authority  to  sell  them  ?  " 

Lord  Coleridge  then  continued :  "  In  Baines  v.  Swain- 
"  son  (h),  the  Court  of  Queen's  Bench,  basing  their  judgment 
"  in  some  degree  upon  Wood  v.  RowcUfe  (c),  held  that  the 
"question  under  5  &  6  Yict.  c.  39,  was  very  much  the  same 
"as  under  4  Geo.  4,  c.  83,  and  6  Geo.  4,  c.  94,  viz.,  what 
"  sort  of'  agent  the  person  intrusted  was, — whether  he  was 
"  intrusted  for  the  purpose  of  sale,  or  a  person  whose  general 
"  business  it  was  to  i:eceive  consignments  of  goods  for  sale, 
"  and  received  the  goods  in  that  character.  We  arrive, 
"  therefore,  at  the  conclusion  that  a  limitation  is  to  be  put 
"  upon  the  words  of  the  Act,  which  brings  5  &  6  Yict.  c.  39, 
"  though  its  words  are  not  exactly  the  same,  substantially  to 
"  the  same  point  as  regards  the  character  of  the  agent  to  be 
"  intrusted,  and  the  capacity  in  which  the  goods  are  received 
"  by  him.  The  result  is,  that,  to  bind  his  principals  by  a 
"  sale  or  pledge,  the  agent  must  have  been  intrusted  with  the 
"  goods  for  the  purpose  of  sale,  or  he  must  be  a  person  who 
"  is  ordinarily  intrusted  to  sell  svich  goods,  and  must  have 

(a)  5  &  6  Vict.  c.  39,  s.  1 ,  ante,  p.  464. 

(i)  Saines  v.  Fiwainson,  32  L.  J.  Q.  B.  281  ;  4  B.  &  S.  282. 

\c)  Wood  V.  RowcUffe,  6  Hare,  183. 
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"  made  the  sale  or  the  pledge  in  the  course  of  his  ordinary 
"  business,  in  pursuance  of  the  authority  so  conferred  upon 
"  him  («)." 

'Pho  judgment  was  affirmed  in  the  Exchequer  Chamber. 

In  the  case  of  the  C%  B/inh  y.  Banvw  (h),  Lord  BUick- 
burn  said  :  "The  decision  in  Cole  v.  Mrth  Western  Bank  {c), 
"  comes  to  this  :  that  an  agent  who  can  pledge  or  sell  must 
"be  an  agent  of  that  class,  which,  like  factors,  have  a 
"  business,  which,  when  carried  to  its  legitimate  result,  would 
"  probably  end  in  selling  or  in  receiving  payment  for  goods. 
"  .  .  .  If  such  a  person  is  '  intrusted '  and  is  intrusted  in 
"  that  capacity,  then  in  the  absence  of  bad  faith  on  the  part 
"  of  the  pledgee,  the  pledge  is  good." 

The  case  of  Johnson  y.  Credit  Lyonnnis  Co.  ((T),  in  1877, 
resembled  Cole  v.  North  Western  Bank  (c).  Hoffman  Avas  a 
tobacco  broker  and  importer.  His  ordinary  course  of  business 
was,  when  tobacco  arrived  from  abroad  consigned  to  him, 
to  have  it  placed  in  bonded  warehouses  in  his  name,  and 
obtain  dock  warrants  for  it;  he  then,  by  his  traveller,  sold  it 
to  merchants,  and  agreed  with  them  to  clear  it  out  of  bond 
when  required,  they,  from  time  to  time  as  they  required 
tobacco,  sending  him  the  amount  of  duty  and  dock  dues  pay- 
able in  respect  of  the  portion  to  be  cleared.  In  this  instance 
he  had  sold  tobacco  to  the  plaintiff ;  the  tobacco  remained  in 
bond  in  Hoffman's  name,  which  it  appeared  was  a  common 
but  not  an  invariable  practice  in  the  tobacco  trade ;  the  dock 
warrants  were  left  in  Hoffman's  hands  and  the  buyer, 
the  plaintiff,  took  no  steps  to  have  himself  entered  in  the  dock 
company's  books  as  owner.  After  the  sale,  Hoffman  fraudu- 
lently pledged  the  tobacco,  and  handed  the  dock  warrants  to 
the  defendants,  who  had  their  names  entered  in  the  books 


(a)  Kingsford  v.  Mtrrij,  11  Ex.  577 ;  1  H.  &  N.  503. 

(J)  Gity  Banl-  v.  Barrow,  5  App.  Ca.  678,  in  1880. 

(c)  Cole  V.  Nm-th  Western  BmiJe,  43  L.  J.  0.  P.  194  ;  L.  E.  9  0.  P.  470 ;  44 
L.  J.  0.  P.  233 ;  L.  E.  10  0.  P.  354. 

{d)  Johnson  v.  Credit  Lyonnaia  Co.,  47  L.  J,  0.  P.  241  ;  2  0.  P.  D.  224  ;  3 
C.  P-  D.  .32. 
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of  the  dook  company  as  owners  of  the  tobacco.  Hoffman 
absconded.  The  principal  question  was,  whether  the  case  came 
within  the  Factors  Acts,  and  there  was  a  subsidiary  one,  whether 
the  plaiatiff,  by  leaving  the  goods  and  documents  in  Hoff- 
man's possession,  had  clothed  him  with  an  apparent  authority 
to  pledge  the  goods,  and  by  bis  negligence  disentitled  himself 
to  sue.  On  the  first  point  Cockburn,  C.  J.,  said  :  "  Hoffman 
"  was  not  'intrusted'  with  these  goods,  or  with  the  docu- 
*'  ments  of  title  relating  to  them,  as  agent  to  sell  or  consiga, 
'*  or  indeed  as  agent  in  any  sense,  but  stood  only  in  the 
"  position  of  a  paid  vendor  remaining  in  possession  of  the 
''  thing  sold  till  it  suited  the  convenience  of  the  buyer  to 
"  accept  delivery."  But  the  law  on  this  subject  was  altered 
by  the  Act  of  1877,  40  &  41  Vict.  c.  39,  s.  3,  which  in  effect 
said  (a)  that  where  goods  had  been  sold,  and  the  vendor 
continued  in  possession  of  the  documents  of  title,  any  sale  or 
pledge  by  him  should  be  as  valid  as  if  such  vendor  had  been 
an  agent  intrusted  by  the  vendee ;  and,  as  has  already  been 
pointed  out,  this  section  has  now  been  substituted  by  section  8 
of  the  Act  of  1889,  which  is  reproduced  by  section  25  (1)  of 
the  Sale  of  Goods  Act. 

The  case  of  Sheppardv.  Union  Baiik  of  London  {b),  in  1862, 
was  decided  on  the  second  section  of  5  &  6  Vict.  c.  89,  which 
gave  a  pledgee  the  same  interest  in  goods  or  documents  of 
title  taken  in  exchange  as  he  had  in  those  which  were  the 
subject  of  the  original  contract.  There'John  Linnett  got  the 
goods  in  question  from  the  plaintiff  by  a  fraud,  and  deposited 
them  with  the  defendants  as  a  substituted  security  for  other 
goods  on  which  advances  had  been  made  by  them  to  Sidney 
Linnett  at  John  Linnett's  request.  The  transaction  was  bond 
fide  as  far  as  the  defendants  were  concerned.  It  was  heard 
on  demurrer  on  three  grounds  : — 1st.  That  Linnett  got  them 
from  the  plaintiff  by  a  fraud.  2nd.  That  they  were  not 
delivered  by  Linnett  to  the  defendant  in  the  ordinary  course 
of    business.      3rd.  That  the   goods   which  were  originally 


(a)  Arde,  p.  464. 

(J)  Sheppanl  v.  Union  Bank  of  Lowlo'n,  31  L,  J.  Ex.  134  ;  7  H.  &.N.  661. 
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pledged  did  not  belong  to  John  Linnett,  and  were  not 
deposited  by  him.  The  Court  held  that  John  Linnett's  fraud 
did  not  alter  the  case,  that  it  was  not  necessary  that  the 
deposit  should  hare  been  made  in  the  ordinary  course  of 
business,  or  that  the  first  deposited  goods  should  have  belonged 
to  him  (rt). 

In  Macnce  v.  Gorst{b),  in  1867,  where  a  factor,  having 
bills  of  lading  of  his  principal's  goods  in  his  hands,  pledged 
them  with  a  third  person,  on  the  understanding  that  the 
third  person  would  retire  a  bill  of  exchange  which  he  held, 
and  which  had  been  accepted  by  the  factor,  Y.-C.  Wood  held 
that  this  was  a  pledge  for  an  antecedent  debt,  and  therefore 
came  within  section  3  of  6  &  6  Vict.  c.  39  (c),  and  was  not  good 
against  the  principal. 

In  Fortalis  v.  Tetley{cL),  in  1867,  Y.-C.  Wood  held  that  a 
factor  who  had  made  a  valid  pledge  for  an  amount  less  than 
the  value  of  the  goods,  might  make  a  further  pledge  for  the 
balance  of  their  value. 

In  Stevens  v.  BiUer{e),  in  1883,  it  was  argued  unsuccess- 
fully that  a  factor  who  had  received  special  instructions  as  to 
the  price  and  manner  of  selling,  had  ceased  to  be  a  factor, 
and  had  become  a  mere  agent  (/). 

In  Biggs  v.  Evans,  in  1893  (/),  the  plaintiff  intrusted 
an  opal  matrix  table-top  to  an  agent,  who  was  a  dealer  in 
gems  and  jewels,  on  the  terms  that  it  should  not  be  sold 
to  any  person  nor  at  any  price  without  the  authorization 
of  the  owner,  and  that  the  cheque  received  in  payment  should 
be  handed  to  the  owner  intact,  he  agreeing  to  pay  certain 
commission.     The  agent  sold  the  table-top  for  200L  to  the 

(a)  See  Bonzi  v.  Stewart,  in  1842,  4  M.  &  Gr.  295. 

(S)  Macnee  v.  Oorst,  L.  E.  4  Eq.  315  ;  Jeiimn  v.  IVhitworth,  36  L.  J.  Oh.  127  ; 
L.  E.  2  Eq.  692,  in  1866  ;  Kaltenhach  v.  Leiuis,  in  1883,  51  L.  J.  Ch.  881 ;  24  Ch.  D. 
54,  reversed  in  part  by  the  House  of  Lords,  55  L.  J.  Ch.  58 ;  (1885)  10  A.  C. 
617. 

(c)  This  section  stated  in  effect  that  the  Act  should  not  be  construed  to  protect 
any  lien  or  pledge  in  respect  of  any  antecedent  debt  owing  from  any  agent  to  any 
person  with  or  to  whom  such  lien  or  pledge  should  be  given. 

{d)  Pffrtalis  v.  Tetley,37  L.  J.  C.  139 ;  L.  E.  5  Eq.  140. 

(e)  Stevens  v.  Billet-,  25  Ch.  D.  31. 

(/)  Biggs  v.  Emns,  [1894]  1  Q.  B.  88. 
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defendant,  who  paid  for  it  by  paying  170/.  to  a  judgment 
creditor  of  the  agent's,  and  paying  30/.  in  cash  to  the  agent. 
Held,  that  as  the  sale  was  contrary  to  the  conditions  named 
by  the  owner,  the  agent  was  acting  outside  his  authority  in 
selling,  and  therefore  the  defendant  acquired  no  title.  Held, 
also,  that  as  the  sale  was  not  in  the  ordinary  course  of  business 
the  defendant  was  not  protected  by  the  Factors  Act.  This 
case,  it  will  be  noted,  was  decided  on  the  repealed  Acts,  the 
transaction  in  question  having  taken  place  in  1886. 

It  has  been  argued  that  where  a  seller  has  negligently 
allowed  a  person  to  remain  in  the  possession  of  goods  or 
documents,  and  this  person  has  fraudulently  sold  or  pledged 
them,  the  seller  has  thereby  clothed  tbat  person  with  an 
apparent  authority  to  deal  with  the  goods,  and  so  disentitled 
himself  to  set  up  his  title  against  a  hond  fide  purchaser  for 
value  or  pledgee.  Lord  Ellenborough,  C.  J.,  in  Piclcering  v. 
Busk  {a),  in  1812,  said:  "If  a  person  authorize  another  to 
"  assume  the  apparent  right  of  disposing  of  property  in  the 
"  ordinary  course  of  trade,  it  must  be  presumed  that  the 
"  apparent  authority  is  the  real  authority.  I  cannot  sub- 
"  scribe  to  the  doctrine  that  a  broker's  engagements  are 
"necessarily  and  in  all  cases  limited  to  his  actual  authority, 
"the  reality  of  which  is  afterwards  to  be  tried  by  the  fact. 
"  It  is  clear  that  he  may  bind  his  principal  within  the  limits 
"  of  the  authority  with  which  he  has  been  apparently  clothed 
"  by  his  principal  in  respect  of  the  subject-matter ;  and  there 
"  would  be  no  safety  in  mercantile  transactions  if  he  could 
"not." 

And  in  Johnson  v.  Credit  Lyonnais  Go.  (6),  the  facts  of 
which  are  set  out  on  page  471,  Cockburn,  C.  J.,  said  :  "  That 
"Hoffman  having  thus,  by  being  left  in  undisturbed  posses- 
"  sion  of  the  goods  and  the  indicia  of  ownership  —  there 
"  having  been  nothing  to  raise  a  doubt  as  to  the  latter,  or 
"  any  means  open  to  the  defendants  to  ascertain  the  fact — 
"  been  enabled  to  defraud  one  of  two  innocent  parties,  when 


(a)  Pickering  v.  Busk,  15  East,  43. 

(J)  Johnson  v.  CredU  Lyonnais  Co.',  47  L,  J.  C.  P.  245 ;  3  C.  P.  D.  36. 
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"  the  question  arises  as  to  whicli  of  them  the  loss  should  fall 
"  upon,  in  reason  and  justice  the  loss  ought  to  fall  on  him 
"  who  might  have  prevented,  and  as  a  matter  of  common 
"  prudence  ought  to  have  prevented,  the  possibility  of  the 
"  fraud,  is  what  I  cannot  bring  myself  to  doubt.  .  .  . 
"  Sitting  here  in  a  Court  of  Appeal,  I  feel  myself  at  liberty 
"  to  say  that  the  authorities  fail  to  satisfy  me  that  at  common 
"  law  the  leaving  by  a  vendee  goods  bought,  or  the  documents 
"  of  title  in  the  hands  of  the  vendor,  till  it  suited  the  con- 
"  venienee  of  the  former  to  take  possession  of  them,  would, 
"  on  a  fraudulent  sale  or  pledge  by  the  party  so  possessed, 
"  divest  the  owner  of  his  property,  or  estop  him  from  assert- 
"  ing  his  right  to  it.  If  this  had  been  so,  there  would  have 
"  been,  as  it  seems  to  me,  no  necessity  for  giving  effect  by 
"  statute  to  the  unauthorized  sale  of  goods  by  a  factor.  The 
"  doctrine  established  in  Pickard  v.  Sears  (a)  and  Freeman  v. 
"  Cooke  (b),  and  the  subsequent  cases  which  have  proceeded 
"  on  the  same  principle,  carry  the  case  no  further.  In  all 
"  cases  decided  on  this  principle,  in  order  that  a  party  shall 
"be  estopped  from  denying  his  assent  to  an  act  prejudicial 
"to  his  rights,  and  which  he  might  have  resisted,  but  has 
"  suffered  to  be  done,  it  is  essential  that  knowledge  of  the 
"  thing  done  shall  be  brought  home  to  him.  Here  it  is 
"  clear  that  the  plaintiff  had  no  knowledge  whatever  of  the 
"  advances  obtained  by  Hoffman  on  the  securit)^  of  the  goods, 
"  or  even  of  the  existence  of  the  dock  warrants  which  made 
"  Hoffman  appear  to  be  the  owner.  It  would  be  to  carry 
"  this  doctrine  much  too  far  to  apply  it  where  advantage  has 
"  been  taken  of  a  man's  remissness  in  looking  after  his  own 
"  interests  to  invade  or  encroach  upon  his  rights,  in  the 
"  absence  of  knowledge  on  his  part  of  the  thing  done,  from 
"  which  his  assent  to  it  could  reasonably  be  implied.  The 
"  defence,  founded  on  the  allegation  of  negligence,  remains 
"  to  be  considered,  that  the  plaintiff,  in  omitting  to  have  the 
"  goods  transferred  to  his  own  name,  and  to  have  the  dock 


(a)  Pickard  v.  Sears,  6  A.  &  E.  469. 

{b)  Freeman  v.  Cooke,  18  L.  J.  Ex.  114  ;  2  Ex.  6o4. 
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"warrants  delivered  over  to  him,  was  wanting  in  common 
"  prudence^n  other  words,  was  guilty  of  negligence.  I 
"  cannot  bring  myself  to  doubt,  and  I  am  strongly  confirmed 
"  in  this  view  by  the  passing  of  the  recent  statute  («),  as  the 
"  legislature  must  have  proceeded  on  the  view  that  there  is 
"  default  in  the  owner  in  such  a  case.  .  .  .  But  whether 
"  this  negligence  of  the  plaintiff  will,  under  the  circum- 
"  stauces,  give  to  the  defendants  any  ground  of  complaint 
"  which  can  be  enforced  in  point  of  law,  is  a  very  different 
"  question.  Negligence  to  afford  a  ground  of  action  to  one 
"  who  has  suffered  from  it  must  have  reference  to  some  duty 
"  which  the  party  guilty  of  the  negligence  owed  to  him.  The 
"  law  is,  in  my  opinion,  correctly  stated  by  Blackburn,  J., 
"  in  Swan  v.  North  British  Australian  Co.  (h),  where,  after 
"  referring  to  what  was  said  by  Parke,  B.,  in  Freeman  v. 
^' Cooke  {c),  namely,  that  negligence,  to  have  the  effect  of 
"  estopping  the  party,  must  be  the  neglect  of  some  duty  cast 
"  upon  the  person  guilty  of  it,  he  goes  on  to  say  :  '  This,  I 
"  '  apprehend,  is  a  true  and  sound  principle.  A  person  who 
"  '  does  not  lock  up  his  goods,  which  are  consequently  stolen, 
"'may  be  said  to  be  negligent  as  regards  himself;  but, 
"  '  inasmuch  as  he  neglects  no  duty  which  the  law  casts  tipon 
"  '  him,  he  is  not  in  consequence  estopped  from  denying  the 
"  '  title  of  those  who  may  have,  however  innocently,  pur- 
"  '  chased  those  goods  from  the  thief,  except  in  market  overt.' 
"  The  same  principle  would  obviously  apply  to  the  case  of 
"  goods  fraudulently  sold  or  pledged  by  a  person  left  in 
"  possession  of  them.  The  rule  thus  laid  down  is  applicable 
"  here.  The  plaintiff  may  have  been  negligent,  and  his 
"  negligence  may  have  brought  on  the  defendants  the  loss 
"  of  the  money  they  have  advanced.  But  the  plaintiff  owed 
"  no  duty  to  the  defendants — at  least,  no  duty  which  the  law 
"  can  recognise — either  as  individuals  or  as  members  of  the 
"  general  public.  This  being  so,  I  am  of  opinion  that  the 
"  negligence  of  the  plaintiff  neither  estops  him  from  claiming 

(a)  Probably  40  &  41  Vict.  c.  39,  s.  3.  "        " 

(b)  Swan  v.  North  British  Australian  Co.,  32  L.  J.  Ex.  2Y3 ;  2  H.  &  0.  175. 

(c)  Freeman  v.  Ooolce,  18  L.  J.  Ex.  114  ;  2  Ex.  654. 
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"  the  goods  in  question  from  the  defendants,  nor  gives  the 
"  latter  a  counterclaim  for  the  money  which  they  have 
"  advanced  to  Hoffman  on  the  security  of  the  goods  "  (a). 

The  Factors  Act,  1889,  which,  with  a  slight  variation,  is 
reproduced  by  section  25  of  the  Sale  of  Goods  Act,  provides 
in  section  9  that  "  where  a  person  having  bought  or  agreed 
"  to  buy  goods,  obtains  with  the  consent  of  the  seller  posses- 
"  sion  of  the  goods,  or  the  documents  of  title  to  the  goods,  the 
"  delivery  or  transfer,  by  that  person  or  by  a  mercantile  agent 
"  acting  for  him,  of  the  goods  or  documents  of  title,  imder  any 
"  sale,  pledge,  or  other  disposition  thereof,  or  under  any 
"agreement  for  sale,  pledge,  or  other  disposition  thereof,  to 
"  any  person  receiving  the  same  in  good  faith  and  Avithout 
"  notice  of  any  lien  or  other  right  of  the  original  seller  in 
"  respect  of  the  goods,  shall  have  the  same  effect  as  if  the 
"  person  making  the  delivery  or  transfer  were  a  mercantile 
"  agent  in  possession  of  the  goods  or  documents  of  title  with 
"  the  consent  of  the  owner." 

It  should  be  noticed  that  a  person  who  has  "  agreed  to  buy 
"  goods  "  means  a  person  who  has  actually  bound  himself  by 
agreement  to  hu^,  and  does  not  include  a  person  having  an 
option  to  buy  (b). 

Section  2  (1)  of  the  Factors  Act,  1889,  indicates  the  effect 
of  a  delivery  or  transfer  by  a  mercantile  agent  in  possession 
by  consent  of  the  owner  :  "  Where  a  mercantile  agent  is,  with 
"  the  consent  of  the  owner,  in  possession  of  goods  or  of  the 
"  documents  of  title  to  goods,  any  sale,  pledge  or  other  disposi- 
"  tion  of  the  goods,  made  by  him  when  acting  in  the  ordinary 
"  course  of  business  of  a  mercantile  agent,  shall,  subject  to  the 
"  provisions  of  this  Act,  be  as  valid  as  if  he  were  expressly 
"  authorized  by  the  owner  of  the  goods  to  make  the  same; 
"  provided  that  the  person  taking  under  the  disposition  acts 
"  in  good  faith,  and  has  not  at  the  time  of  the  disposition 


(a)  See  also  the  remarks  of  Coleridge,  0.  J.,  in  Cole  v.  North  Western  Bank,  43 
L.  J.C.  P.  19S-;  9  C.  P.  488. 

(6)  Helby  v.  Matthews,  64  L.  J.  Q.  B.  465  ;  [1895]  A.  C.  471 ;  and  see  also  Zee 
V.  Butler,  62  L.  J.  Q.  B.  591 ;  [1893]  2  Q.  B.  318;  Shenstone  v.  Hilton,  63  L.  J. 
Q.  B.  452  ;  [1894}  2.  Q.  B.  452  ;  and  Hall  v,  Adams,  (1896)  65  L.J.  Q.  B.  114. 
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"  notice  that  the  person  making  the  disposition  has  not 
"  authority  to  make  the  same." 

Section  10  of  the  Act  deals  with  the  effect  of  the  transfer 
of  documents  on  the  seller's  lien  or  right  of  stoppage  in 
transitu,  "  Where  a  document  of  title  to  goods  has  been  law- 
"  fully  transferred  to  a  person  as  a  buyer  or  owner  of  the 
"  goods,  and  that  person  transfers  the  document  to  a  person 
"  who  takes  the  document  in  good  faith  and  for  valuable 
"  consideration,  the  last-mentioned  transfer  shall  have  the 
"  same  effect  for  defeating  any  vendor's  lien  or  right  of 
"  stoppage  in  transitu  as  the  transfer  of  a  bill  of  lading  has 
"  for  defeating  the  right  of  stoppage  in  transitu.''^ 

This  section  is  substantially  embodied  in  section  47  of  the 
Sale  of  Goods  Act  (a). 

The  following  are  the  definitions  contained  in  section  1  of 
the  Factors  Act,  1889,  apart  from  the  definitions  of  documents 
of  title  already  quoted  : — 

"(1.)  The  expression  'mercantile  agent'  shall  mean  a 
"  mercantile  agent  having  in  the  customary  course  of  his 
' '  business  as  such  agent  either  authority  to  sell  goods,  or  to 
"  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to 
"  raise  money  on  the  security  of  goods  : 

"  (2.)  A  person  shall  be  deemed  to  be  in  possession  of  goods 
"  or  of  the  documents  of  title  to  goods,  where  the  goods  or 
"  documents  are  in  his  actual  custody  or  are  held  by  any  other 
"person  subject  to  his  control  or  for  him  or  on  his  behalf: 

"  (3.)  The  expression  '  goods '  shall  include  wares  and 
"  merchandise :  " 

"(5.)  The  expression  'pledge'  shall  include  any  contract 
"  pledging,  or  giving  a  lien  or  security  on  goods,  whether  in 
"  consideration  of  an  original  advance,  or  of  any  further  or 
"  continuing  advance,  or  of  any  pecuniary  liability  : 

"(6.)  The  expression  '  person '  shall  include  any  body  of 
"  persons  corporate  or  unincorporate." 

In  Hastings  v.  Pearson  (b),  in  1893,  the  plaintiffs,  who  were 


(a)  Ante,  p.  417. 

(h)  Hastings  v.  Pearson,  62  L.  J.  Q.  B.  Id ;  [1893]  1  Q.  B.  62. 
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a  firm  of  jewellers,  emploj^ed  an  agent  at  a  salary  and 
commission  on  cash  collected,  to  sell  goods  for  them  at 
private  houses.  From  time  to  time  the  agent  was  intrusted 
with  goods  to  sell ;  it  was  his  duty  to  account  weekly  for  such 
goods  to  the  plaiutiffs,  and  he  had  no  authority  to  pawn  them. 
He,  how^ever,  pawned  a  qu.antity  of  these  goods  with  the  defen- 
dant, who  took  the  goods  in  the  ordinary  course  of  business 
and  in  the  bond  fide  belief  that  they  were  the  agent's  own 
property.  In  an  action  of  detinue  bj-  the  jjlaintiffs  against 
the  defendant,  the  Divisional  Court  overruled  the  decision  of 
the  County  Court  judge,  who  had  held  that  the  agent  was 
a  "  mercantile  agent "  within  the  meaning  of  the  Factors  Act, 
1889,  and  Mathew,  J.,  pointed  out  that  the  contention  of  the 
defendant  would  strike  out  from  section  2  the  important  and 
material  words,  "when  acting  in  the  ordinary  course  of 
"  business  as  a  mercantile  agent,"  there  being  no  such 
business  as  that  of  an  agent  to  pledge  with  pawnbrokers 
small  articles  of  jewellery  for  the  purpose  of  raising  money 
for  the  employer  of  the  agent. 

In  De  Goiter  v.  Attenhoroiigh  (a),  in  1904,  the  plaintiff, 
a  dealer  in  diamonds  at  Amsterdam,  sent  some  diamonds 
to  a  diamond  broker  in  London,  for  sale.  The  broker, 
without  the  authority  of  the  plaintiff,  asked  a  friend  of  his 
to  pledge  the  diamonds  for  him,  and  accordingly  the  friend 
pledged  them  with  the  defendants,  who  were  pawnbrokers. 
I'he  defendants  took  the  diamonds  in  good  faith  and  Avithout 
notice  that  the  diamonds  were  pledged  without  the  authority 
of  the  owner.  In  an  action  to  recover  the  diamonds,  it  was 
held  by  Chanuell,  J.  that  although  the  broker  was  a  mercan- 
tile agent  within  the  meaning  of  the  Factors  Act,  1889,  it 
was  not  the  ordinary  course  of  business  of  a  mercantile  agent 
to  ask  a  friend  to  pledge  goods  entrusted  to  him,  but  to  pledge 
them  himself,  and  that  therefore  the  defendants  were  not 
protected  by  section  2  (1)  of  the  Act. 

Again,  in  Oppenheimer  v.    Attenhoroiigh  {h)^  in    1906,  the 

(a)  De  Gorter  v.  Atteuborough,  21  T.  L.  E.  19. 

(6)  Oppenheimer  v.  Aitenborough,  [1907]  1  K.  B.  510;  [1908]  1  K.  B.  221. 


480  FACTORS.  [Ft.  Ill 

question  was  whetkei'  a  broker  who  had  been  intrusted  with, 
goods  for  sale,  but  had  pledged  the  goods,  was  acting  in  the 
ordinary  course  of  business  as  a  mercantile  agent.  Evidence 
was  given  that  in  the  particular  trade  in  question  (the  diamond 
trade)  it  was  no  part  of  a  broker's  duty  to  pledge  diamonds, 
his  sole  duty  being  to  find  customers  who  would  purchase 
them;  but  Channell,  J.,  did  not  think  the  practice  in  the 
particular  trade  made  any  difference,  unless  the  want  of 
authority  to  pledge  Avas  so  notorious  that  persons  dealing  with 
the  broker  must  have  known  and  did  know  it.  He  was 
of  opinion  that  the  expression  "in  the  ordinary  course  of 
"business  of  a  mercantile  agent"  in  section  2  meant  "of 
"  a  mercantile  agent "  and  not  "  of  the  mercantile  agent "  (a). 

(a)  See  also  Waddington  v.  Neale,  23  T.  L.  E.  464  ;  Ojjpeiiheimer  v.  Frazer  and 
Wijatt,  [1907]  1  K  B.  519,  in  part  reversed  by  0.  A.  in  [1907]  2  K.  B.  50. 


CHAPTEE  III. 

ON   THE   EXTENT   OF    THE    UNPAID     SELLER'S    EIGHTS    WHILST    IN 
POSSESSION   AND    OP   THE    EIGHT   TO    EESCIND    THE    CONTRACT. 

An  unpaid  seller  is  defined  by  section  38   of  the  Sale  of 
Goods  Act,  which  provides:  — 

"  (1.)  The  seller  of  goods  is  deemed  to  be   an  '  iinpaid 
"  '  seller  '  within  the  meaning  of  this  Act — 

"  (a.)  When  the  whole  of  the  price  has  not  been  paid  or 

"  tendered ; 
"  (h.)  When  a  bill  of  exchange  or  other  negotiable  instru- 
"  ment  has  been  received  as  conditional  j)ayment,  and 
"  the  condition  on  which  it  was  received  has  not  been 
"  fulfilled  by  reason  of  the  dishonour  of  the  instrument 
"  or  otherwise. 
"  (2.)  In  this  part  of  the  Act  the  term  '  seller '  includes 
"  any  person  who  is  in  the  position  of  a  seller,  as,  for  instance, 
"  an  agent  of  the  seller  to  whom  the  bill  of  lading  has  been 
"  indorsed,  or  a  consignor  or  agent  who  has  himself  paid,  or 
"  is  directly  responsible  for,  the  price." 

The  unpaid  seller's  rights  are  declared  by  section  39 : — 
"  (1.)  Subject  to  the  provisions  of  this  Act,  and  of  any 
"  statute  in  that  behalf,  notwithstanding  that  the  propertj^  in 
"  the  goods  may  have  passed  to  the  buyer,  the  unpaid  seller 
"  of  goods,  as  such,  has  by  implication  of  laAV — 

"  (fl.)  A  lien  on  the  goods  or  right  to  retain  them  for  the 

"  price  while  he  is  in  possession  of  them  ; 
"  (5.)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
"  stopping  the  goods  in  transitu  after  he  has  parted 
"  with  the  possession  of  them  ; 
"  (c.)  A  right  of  re-sale  as  limited  by  this  Act. 
"  (2.)  Where  the  property  ia  goods  has  not  passed  to  the 
"  buyer,    the   unpaid   seller   has,   in    addition   to  his  other 
*'  remedies,  a  right  of  withholding  delivery  similar  to  and 

I  T 
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"  co-extensive  with  his  rights  of  lien  and  stoppage  in  transitu 
"  where  the  property  has  passed  to  the  buyer"  («). 

It  seems  to  be  established,  that  in  all  three  positions  the 
right  exceeds  a  mere  lien,  which  would  only  entitle  the  seller 
to  retain  the  goods  until  he  had  been  paid  for  them,  and 
would  not  enable  him  to  confer  any  title  on  a  third  person, 
either  by  way  of  sale  or  pledge  (6),  that  is  to  say,  the  seller's 
right  interferes  not  only  with  the  buyer's  right  of  posses- 
sion, but  also  with  his  right  of  property  ;  but  that  the  seller's 
right  does  not  in  any  one  of  the  cases  amount  to  a  right  to 
resume  a  complete  right  of  property,  so  as  to  devest  totally 
the  buyer's  right  of  property ;  or  in  other  words,  that  the 
seller  cannot  treat  the  contract  of  sale  as  rescinded,  so  as  to 
resume  his  property  as  if  the  sale  had  never  been  made. 

The  precise  extent  of  the  seller's  right  between  those  limits 
is  very  much  a  matter  of  conjecture.  It  would  seem  that, 
viewiag  it  as  a  practical  question,  the  most  convenient 
doctrine  would  be  to  consider  the  seller  as  entitled  in  all 
cases  to  hold  the  goods  as  a  security  for  the  price,  with  a 
power  of  resale  to  be  exercised,  in  case  the  delay  of  payment 
was  unreasonably  long,  in  such  a  manner  as  might  be  fair 
and  reasonable  under  all  the  circumstances.  If  the  resale 
was  conducted  by  the  seller  in  a  fair  and  reasonable  manner, 
the  original  buyer  who  was  in  default  would  have  no  right 
to  complain  ;  if  the  resale  produced  a  sum  greater  than  the 
unpaid  portion  of  the  price,  the  buyer  would  be  entitled  to 
the  surplus ;  if  there  was  a  deficiency,  he  would  still  remain 
indebted  to  the  seller  for  that  amount.  If  the  buyer,  pre- 
viously to  the  resale,  tendered  all  that  was  due,  he  would  be 
entitled  to  consider  the  resale  as  altogether  tortious,  and  to 
maintain  trover  against  the  seller  (c)  ;  but  if  he  did  not  make 
that  tender,  his  remedy  for  an  abuse  of  the  power  of  sale 
would  be  by  an  action  for  that  abuse,  and  not  by  an  action 
of  trover. 


(o)  See  also  Sale  of  Goods  Act,  s.  43. 

(J)  Thames  Iron  Worh  Co.  v.  Patent  Derrick  Co.,  29  L.  J.  Ch.  714  ;  1  John. 
H.  93  ;  Scott  V.  Newington,  1  Moo.  &  Eob.  252. 
(f)  Walter  v.  Smith,  5  B.  &  Aid.  439. 
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'ihe  unpaid  sellers  rujlits  cannot    he    attributed  to  the  cjfert  oj 
the  agreement  of  the  parties  in  the  eoiitnirt  of  sole. 

It  is  true,  that  as  the  buyer's  rights  in  the  goods  sold  are 
acquired  entirely  under  the  contract  of  sale,  he  can  claim  no 
right  greater  than  he  has  bargained  for,  so  that  his  rights  are 
subject  to  such  limitations  as  may  have  been  imposed  by  the 
contract.  But  the  unpaid  seller  has  rights  of  a  peculiar  nature, 
which  are  conferred  by  the  law,  though  they  are  not  such  as 
on  the  ordinary  rules  of  construction  would  be  impliedly 
reserved  by  the  contract,  and  though  one  of  them  at  least 
(stoppage  in  transitu)  is  of  a  nature  that  could  scarcely  be 
created  by  the  agreement  of  the  parties. 

The  establishment  of  this  position  is  a  step  of  some  im- 
portance in  ascertaining  the  principles  on  which  the  nature 
and  extent  of  the  rights  depend,  and  it  may  be  as  well  in  the 
first  place  to  consider  at  more  length  what  the  extent  of  the 
seller's  rights  would  be  if  they  were  neither  more  nor  less 
than  those  intended  to  be  reserved  to  him  by  the  agreement 
of  the  parties  to  the  contract  of  sale,  and  to  consider  later  on 
what  are  those  rights  of  the  seller  which  are  not  resei-ved  to 
him  by  the  contract. 

In  considering  this,  we  must  of  course  apply  to  the  con- 
tract of  sale  the  ordinary  legal  rules  of  consti-uction  appli- 
cable to  contracts  in  which  each  of  the  contracting  parties 
undertakes  to  do  something,  sometimes  called  synallagmatic 
contracts. 

In  construing  contracts  of  this  nature,  it  is  always  a 
question  of  importance  to  ascertain  to  what  extent  the  under- 
taking of  the  one  party  is  dependent  on  the  due  performance 
of  the  contract  by  the  other.  The  parties  may  intend  that 
the  one  side  shall  literally  and  completely  fulfil  some  part  of 
the  contract,  before  the  other  side  shall  be  bound  to  do  any 
thing ;  and  if  they  do  so  agree,  it  is  right  that  they  should 
be  bound  by  their  agreement.  The  consequence  may  be, 
that  the  party  who  has  failed  in  the  literal  performance  of 

I  I  2 
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his  part  of  the  contract  may  have  incurred  much  expense, 
and  conferred  much  benefit  on  the  -other  side  by  a  partial 
performance,  without  receiving  any  recompense ;  but  if  such 
Avas  the  intention  of  the  parties  when  entering  into  the  agree- 
ment, it  is  to  be  supposed  that  they  took  it  into  consideration 
in  calculating  the  amount  of  the  recompense  thus  made  con- 
tingent. But  the  parties  may  not  intend  this,  but  that  each 
party  shall  perform  his  part  of  the  contract  independently, 
so  that  a  breach  of  contract  by  the  one  party  shall  not 
absolve  the  other  from  the  obligation  he  has  come  under  on 
his  part. 

Now,  in  a  contract  of  sale,  the  seller  agrees  to  transfer  the 
property  and  the  possession  of  the  goods  to  the  buyer,  who 
agrees  to  accept  and  pay  for  them,  and  what  at  present  we 
propose  to  ask  is,  how  far  on  the  ordinary  principles  of  con- 
struction the  parties  must  be  considered  to  intend  to  make  the 
passing  of  the  rights  of  property  and  possession  dependent 
upon  the  punctual  payment  of  the  price. 

In  general,  the  expressed  intention  of  the  parties  to  a 
contract  decides  whether  the  obligation  on  one  party  to 
perform  some  part  of  his  contract,  is  dependent  on  the  due 
performance  of  some  part  of  the  contract  of  the  other  side,  or 
whether  the  parties  are  bound  independently,  each  having  a 
remedy  by  action  for  any  breach  of  contract  on  the  other 
side,  but  not  being  absolved  from  his  own  engagement  by 
such  a  breach.  But  though  the  intention  of  the  parties  is  the 
thing  to  be  ascertained,  yet,  where  the  whole  agreement  is 
such  as  to  show  that  the  non-performance  of  a  part  of  the 
contract  may  still  leave  the  other  side  a  benefit  from  the 
performance  of  the  rest  of  the  contract,  the  parties  must 
express  their  intention  very  clearly,  if  they  mean  the  default 
of  the  party  in  the  performance  of  that  part  to  operate  as  a 
forfeiture  of  all  recompense  for  the  benefit  that  may  be 
conferred  by  the  performance  of  the  rest  of  the  contract. 
The  penalty  may  be  so  disproportioned  to  the  default,  that 
though  the  parties  may  legally  enter  into  such  an  agreement, 
it  is  too  unreasonable  not  to  require  very  clear  proof.  The 
whole  law  on  the  subject  may  be  found  contained  in  the  notes 
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to  Pordage  v.  Cole  (a),  and  Cutter  v.  FowcU  (b),  and  to  those 
the  reader  is  referred. 

Tiiidal,  C.  J.,  said  that  the  question  whether  covenants  are 
to  be  held  as  dependent  on,  or  independent  of,  each  other,  is  to 
be  determined  by  the  intention  and  meaning  of  the  parties  as 
it  appears  by  the  instrument  and  by  the  application  of 
common  sense  to  each  particular  case ;  to  which  intention, 
when  once  discovered,  all  technical  forms  of  expression  must 
give  way. 

The  rule,  that  mutual  agreements  shall  not  be  taken  to  be 
dependent,  except  where  the  terms  of  the  contract  show  an 
intention  that  they  are  to  be,  and  except  where  the  non-fulfil- 
ment of  the  one  goes  to  the  whole  consideration  for  the  other, 
is  material  in  considering  how  far  the  parties  to  a  contract  of 
sale  can  be  considered  as  intending  to  reserve  to  the  seller  a 
right  to  resume  the  property  in  the  things  sold  on  default  of 
payment. 

In  an  agreement  amounting  to  a  sale,  a  failure  in  the 
punctual  payment  of  the  price  never  can  literally  go  to  the 
whole  consideration  for  the  sale.  The  property  is  transferred 
from  the  moment  the  contract  of  sale  is  completed,  and  with 
the  property  the  risk.  The  buyer  therefore,  during  the 
interval  between  the  completion  of  the  sale  and  the  time 
when  he  becomes  in  default,  is  liable  to  the  risk  of  loss  of  the 
goods.  In  some  cases,  the  value  of  this  liability  may  be  very 
large,  in  others  very  small,  but  in  every  case  it  must  be  of 
some  value.  In  most  cases  of  stoppage  in  transitu,  the  goods 
are  stopped  at  the  end  of  a  sea  voyage,  during  which  they 
have  been  at  the  risk  of  the  insolvent,  and  in  those  cases  the 
risk  has  evidently  been  considerable  ;  and  Eugg  v.  M'mett  (c) 
is  a  case  which  shows  that  even  on  land  the  transfer  of  the 
property  a  few  minutes  earlier  or  later  may  be  of  great 
pecuniary  value.  If  the  parties  by  the  terms  of  their  agree- 
ment show  an  intention  to  make  the  punctual  payment  of  the 
price  of  the  essence  of  the  contract  they  may  do  so,  but  it 


(a)  Pordage  v.  Cole,  1  Will.  Saund.  518. 

(J)  Cutler  V.  Pmuell,  2  Sm.  L.  Ca.  1. 

((■)  Bugg  r.  Minett,  11  East,  210,  anU,  p.  188. 
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seems  that  in  such  cases  the  agreement  does  not  amount  to  a 
sale  {a),  and  that  consequently  the  property  and  risk  remain 
with  the  seller. 

It  is  perfectly  obvious  that  in  addition  to  this  liability  to 
the  risk  of  loss  which  must  exist  in  every  case  of  a  sale,  the 
buyer  may,  in  particular  cases,  have  undertaken  many  things 
besides  the  payment  of  the  price,  and,  consequently,  that  the 
buyer,  though  in  default  as  to  payment,  may  have  conferred 
benefit  on  the  seller  under  the  contract. 

It  certainly  would  be  a  very  rude  sort  of  jurisprudence 
which  made  a  delay  in  payment  of  the  price  amount  in  all 
cases  to  a  complete  devestment  of  the  buyer's  right  of 
property  in  the  goods,  so  as  to  destroy  his  right  in  future, 
under  any  circumstances,  to  obtain  a  benefit  under  the 
contract  of  sale.  The  seller  sustains  some  damage  from  the 
default  in  making  payment,  and  he  is  entitled  to  compensa- 
tion from  the  buyer  for  that  damage.  But  if  the  default 
operates  as  a  forfeiture  of  the  buyer's  right  of  property, 
there  is  no  necessary  proportion  between  the  damage  and 
the  compensation.  The  seller  would  benefit  by  being  entitled 
to  resume  the  property  with  which  he  had  parted,  but  there 
are  conceivable  cases  in  which  this  benefit  might  be  out  of  all 
proportion  greater  than  the  damage  he  cou.ld  have  sustained 
by  the  buyer's  default.  And  the  loss  sustaiiied  by  the  buyer, 
by  rendering  his  partial  performance  useless  to  him,  might 
be  an  outrageously  severe  penalty  for  his  default. 

It  seems,  therefore,  not  too  much  to  assert,  that  a  default 
in  making  punctual  paymeait  cannot  be  considered  as  going 
to  the  root  of  a  whole  contract  of  sale,  or,  in  other  words, 
does  not  amount  to  the  whole  consideration  for  the  seller's 
undertaking,  and,  consequently,  that  on  the  ordinary  rule  of 
construction,  the  mutual  agreements  are  not  to  be  taken  to 
be  dependent,  and  therefore  the  parties  cannot  be  considered 
as  agreeing  to  give  the  seller  a  right  to  resume  any  property 
in  the  goods  sold.  Any  right  which  he  has  to  interfere  with 
the   property    vested   in    the   buyer    must   be    founded   on 

(a)  Ante,  p.  213. 
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something   else   than   the   intention   of    the   parties   to   the 
agreement. 

The  seller's  right  to  interfere  with  the  buyer's  right  of 
possession  is  somewhat  different. 

The  rules  laid  down  by  Williams,  Serjt.,  in  his  note  to 
Fordage  v.  Cole  (a) ,  will  be  found,  on  examination,  to  be 
founded  on  strong  sense.  "1st.  If  a  day  be  appointed  for 
'  payment  of  money,  or  part  of  it,  or  for  doing  any  other  act, 
'  and  the  day  is  to  happen,  or  may  happen,  before  the  thing 
'  which  is  the  consideration  of  the  money,  or  other  act,  is  to 
'  be  performed,  an  action  may  be  brought  for  the  money,  or 
'  for  not  doing  such  other  act  before  performance.  .  .  . 
'  But — 2.  When  a  day  is  appointed  for  the  payment  of  money, 
'  &c.,  and  the  day  is  to  happen  after  the  thing  which  is  the 
'  consideration  of  the  money,  &c.,  is  to  be  performed,  no  action 
'  can  be  maintained  for  the  money,  &c.,  before  performance. 
'  .  .  .  5.  Where  two  acts  are  to  be  done  at  the  same 
'  time  .  .  .  neither  party  can  maintain  an  action  without 
'  showing  performance  of,  or  an  offer  to  perform  his  part, 
'  though  it  is  not  certain  which  of  them  is  obliged  to  perform 
'  the  first  act,  and  this  particularly  applies  to  all  cases  of 
'  sale." 

By  applying  these  rules  to  the  construction  of  a  contract  of 
sale,  it  appears  at  once,  that  where  by  the  terms  of  the 
contract  there  is  nothing  said  about  the  time  of  delivery  of 
possession,  or  payment  of  the  price,  the  intention  of  the 
parties  must  be  taken  to  be,  that  these  are  to  be  concurrent 
acts,  and,  consequently,  that  the  intention  of  the  parties  is 
not  to  give  the  buyer  the  right  of  possession  until  he  has 
paid,  or  tendered  the  price  (b) .  And  this  is  still  more  clearly 
the  case,  where  it  is  stipulated  that  the  price  shall  be  paid  in 
advance.  In  each  of  those  cases,  therefore,  it  must  be  taken, 
that  the  parties  intend  to  give  the  seller  a  right  to  retain 
possession  till  the  price  is  paid,  or  in  other  words,  a  right  of 
lien  for  the  price. 


(a)  Pordage  v.  Cole,  1  Will.  Saund.  551. 
(6)  Sale  of  Goods  Act,  section  28. 
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liut  when  express  credit  is  giveu  in  the  contract  of  sale, 
the  case  is  different.  There,  by  the  terms  of  the  agreement, 
the  right  of  possession  is  to  precede  the  payment  of  the 
price,  and,  therefore,  on  the  ordinary  principles  of  construc- 
tion, the  intention  of  the  parties  must  be  taken  to  be,  to  give 
the  buyer  an  absolute  and  independent  right  to  the  possession. 
In  such  a  case,  therefore,  the  parties  do  not  intend  to  give 
the  seller  any  right  of  lien :  and  the  insolvency  of  the  buyer 
would  not,  on  ordinary  rules,  make  any  difference,  for  in 
general,  the  insolvency  of  a  contractor  does  not  release  the 
other  party  from  the  contract  («). 

The  seller's  rights,  therefore,  if  they  depended  on  the 
agreement  of  the  parties  merely,  would  be  very  limited.  He 
would  in  no  case  have  more  than  a  lien  in  the  strictest  sense 
of  the  word,  a  mere  right  of  retainer  ;  and  he  would  not 
have  even  a  lien,  when  express  credit  had  been  given,  though 
the  buyer  might  be  insolvent,  or  even  a  bankrupt,  and  he 
would  have  no  right  whatever  to  stop  the  goods  in  transitu. 
There  is  no  difficulty  in  saying  that  the  seller's  rights  are 
more  extensive  than  these.  It  follows,  therefore,  that  we 
must  seek  for  their  foundation  in  something  else  than  the 
contract  of  the  parties. 

We  may  now  proceed  to  consider  what  the  seller's  rights 
are  in  addition  to  such  as  are  intended  to  be  reserved  to  him 
by  the  contract  of  sale. 

There  seem  to  be  no  traces  of  these  rights  in  the  earlier  law 
books.  The  only  case  that  has  been  found  bearing  on  the 
subject,  is  that  in  the  17  Edw.  4,  1,  2,  already  translated  (b). 
In  that  case,  decided  in  the  year  1478,  two  out  of  three 
Judges  seem  to  have  thought,  that  the  property  in  goods 
concerning  which  there  was  a  contract  of  sale,  could  not  be 
intended  to  be  transferred  before  payment,  because  if  it  did 
pass,  the  seller  could  have  no  right  inconsistent  with  the 
buyer's  right  of  property,  and  would  be  unfairly  placed  in 
the  position  illustrated  by  Choke,  J.,  in  clear  and  pointed 

(a)  Gibson  v.  Carruthers,  11  L.  J.  Ex.  145  ;  8  M.  &  W.  321  ;  see  Sale  of  Goods 
Act,  s.  41  (1). 
(i)  A)ite,  p.  281. 
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language.     "Do  you  think  it   is    my   (the   seller's)    intent 
"  that  you  shall  have  the  horse  without  paying  the  money  ? 
"  I  say  no,  and  I  may  sell  him  to  another  in  the  mean  time, 
"  and  you  shall  have  no  remedy  against  me,  for  otherwise,  I 
"  shall  be  compelled  to  keep  my  horse  for  c\'er  against  my 
"  will,  and  you   shall  take  him  when  you  please,  which  is 
"  contrary  to  reason."     He  did  not  perceive  any  intermediate 
state  of  things  between  an  indefeasible  vesting  of  the  right 
of  property   in   the   buyer,   with   the   consequence,  which, 
as   he   truly  says,  is    contrary   to    reason,  and   an   absolute 
remaining  of  the  property  in  the  seller  till  payment.     And 
Brian,  C.  J.,  who  held  that  the  property  was  in  the  buyer, 
but  that  the   seller   had   a   right    to   retain  the  goods  till 
payment,  does  not  seem  to  have  thought  that  the  seller  had 
more  than  a  mere  lien.     He  likens  the  case  to  that  of  a 
bailee,  and  takes  no  notice  of  Choke's  very  forcible  remark, 
that  if  the  seller  was  bound  to  keep  the  goods  for  ever,  it  was 
unreasonable.     This  case  is  repeatedly  cited  in  the  different 
digests,  but  there   seems   to   be   no   independent  authority 
till  the   case    of  Langfort  v.    Tiler  {a),  in  1705.     It   seems 
impossible   to   suppose    that    there    should   have   been   no 
litigation  on  such  a  subject,  and  the  most  probable  conjecture 
is,  that  amongst  the  country  people,  sales  were  all  for  ready 
money,  and  in  mercantile  cases,  the  disputes  were  decided  in 
the  staple,  or  at  least  according  to  the  law  merchant.     If 
this  be  so,  the  seller's  rights  whilst  in  possession,  like  his 
analogous   right  of    stoppage    in    transitu,   owe  their    origin 
neither  to  common  law  nor  to  equity,  but  to  the  custom  of 
merchants. 

The  case  of  Langfort  v.  Tiler  [a)  is  reported  in  two 
different  reports,  both  agreeing  as  to  what  Lord  Holt  said, 
but  in  other  respects  exactly  contradicting  each  other.  In 
Salkeld,  it  is  said  that  the  plaintiff  had  sold  the  defendant 
some  tea,  that  she  took  away  part,  and  paid  part  of  the  price 
of  the  residue.  In  the  other  report  it  is  said,  that  the  plaintiff 
was  the  buyer  of  the  tea,  not  the  seller.     Neither  report 

(a)  Langfort  v.  Tiler,  1  Salk.  113;  6  Mod.  162. 
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says  what  was  the  decision,  but  both  state  in  nearly  the 
same  words  that  Holt,  C.  J.,  ruled,  "  that  after  earnest  given, 
"  the  vendor  cannot  sell  the  goods  to  another  without  a 
"  default  in  the  vendee,  and  therefore,  if  the  vendee  does  not 
"  come  and  pay  and  take  the  goods,  the  vendor  ought  to  go 
"  and  request  him;  and  then  if  he  does  not  come  and  pay 
"  and  take  away  thj  goods  in  convenient  time,  the  agreement 
"  is  dissolved,  and  he  is  at  liberty  to  sell  them  to  any  other 
"  person."  There  is  nothing  in  the  context  to  show  in  what 
sense  Holt  used  the  word  "dissolved."  It  is  not  a  word 
Jbdving,  like  "rescinded,"  a  technical  and  ascertained  sense, 
but  perhaps  it  was  used  as  equivalent  to  that  word.  At  all 
events,  it  is  clear  that  Lord  Holt  thought  the  property  was 
by  the  bargain  in  the  buyer,  and  yet  that  the  seller  was  not 
bound  to  keep  the  property  for  ever. 

As  has  been  already  said,  more  recent  decisions  (a)  seem 
to  establish  that  the  unpaid  seller's  right  exceeds  a  mere 
lien,  and  does  not  amount  to  a  right  to  resume  the  absolute 
property. 

The  seller's  rights  in  all  cases  exceed  a  lien.  In  cases  of 
insolvency  they  come  into  operation,  although  there  has  been 
express  credit.  Even  lohen  the  buyer  is  not  insolvent  the 
seller's  rights  revive,  if  he  is  suffered,  to  retain  possession  till 
after  the  credit  has  expired. 

Section  41  of  the  Sale  of  Goods  Act,  1893,  provides: — 

"  (1.)  Subject  to  the  provisions  of  this  Act,  the  unpaid 
"  seller  of  goods  who  is  in  possession  of  them  is  entitled  to 
"  retain  possession  of  them  until  payment  or  tender  of  the 
"  price  in  the  following  cases,  namely  : — 

"  («.)  Where  the  goods  have  been  sold  without  any 
"  stipulation  as  to  credit ; 

"  (b.)  "Where  the  goods  have  been  sold  on  credit,  but  the 
' '  term  of  credit  has  expired ; 

"  (c.)  Where  the  buyer  becomes  insolvent." 

(a)  Ante,  p.  482. 
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The  authorities  may  most  convemently  be  taken  here. 

The  two  first  propositions  stated  on  the  previous  page 
AYere  the  ver^-  points  decided  in  two  following  celebrated 
cases:  Bloxam  v.  Sanders  (a),  and  Bloxam  \.  Morlcij  (b), 
in  182-3. 

In  Bloxam  v.  Sanders  (a),  Saxby  had  purchased  of  Sanders 
and  Co.  a  quantity  of  hops.  There  seems  to  have  been  no  credit 
given ;  no  part  of  the  price  was  paid,  and  the  hops  were  not 
delivered.  Sanders  and  Co.  gave  Saxby  notice  that  if  he  did 
not  pay  for  the  hops  they  would  resell  them,  holding  him 
liable  for  the  difference  in  price.  Then  Saxby,  before  any 
resale,  became  bankrupt,  and  Sanders  and  Co.  did  resell  the 
goods.  Saxby 's  assignees  brought  trover  against  them  for  so 
doing.  In  Bloxam  v.  Morleij  (h),  Saxby  had  piu'chased  hops 
from  Morley  on  credit,  but  the  credit  expired  before  he 
became  a  bankrupt,  and  before  the  resale.  He  had  paid 
Morley  a  considerable  part  of  the  price,  TOO?.,  and  Morley  did 
not  return  nor  offer  to  retui-n  any  part  of  this  sum  to  Saxby  or 
his  assignees  before  the  resale,  and  Saxby' s  assignees  brought 
trover  against  him ;  in  other  respects  the  case  was  identical 
with  Bloxam  v.  Sanders  {a).  The  Court  of  King's  Bench 
decided  both  cases  in  favour  of  the  defendants.  The  judg- 
ments seem  carefully  framed,  so  as  to  avoid  expressing  an 
opinion  as  to  the  positive  rightfulness  of  the  resale ;  but  they 
decided,  that  though  the  property  had  by  the  sale  vested  in 
the  buyer,  and  in  Morley's  case  the  right  of  possession  too 
during  the  credit,  yet,  said  Bayley,  J.,  in  Bloxam  v.  Sanders  (a), 
"  the  right  of  possession  is  not  absolute  ;  it  is  liable  to  be 
"  defeated  if  he  becomes  insolvent  before  he  obtains  posses- 
"  sion.  Whether  default  in  payment  when  the  credit  expii-es 
"  will  destroy  his  right  of  possession  (if  he  has  not  before  that 
"time  obtained  actual  possession),  and  put  him  in  the  same 
"position  as  if  there  had  been  no  bargain  for  credit,  it  is  not 
"  now  necessary  to  inquire,  because  this  is  a  case  of  insolvency, 
"and  in  case  of  insolvency  the  point  seems  to  be  perfectly 


(a)  Bloxam  v.  Sanders,  4  B.  &  0.  941. 

(b)  Bloxam  v.  Morley,  4  B.  &  0.  951. 
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'  clear."  In  Bloxiim  v.  Morletj  (a)  he  says,  "  This  was  not  an 
'action  for  damages  for  selling  without  returning  the  700Z., 
'  or  for  selling  when,  according  to  his  contracts  with  Saxby, 
'  he  had  no  right  to  sell,  but  it  was  an  action  of  trover, 
'  assuming  that  the  property  was  in  the  assignees  of  Saxby, 
'  and  that  the  sale  by  the  defendant  vested  also  the  right  of 
'  possession  in  them.  ...  It  seems  to  us,  however,  uj)on 
'  the  same  principles  which  prevented  the  plaintiffs  from 
'  maintaining  the  action  against  Sanders,  they  cannot  maintain 
'  the  present  action," 

These  cases  are,  therefore,  direct  authorities  for  the  two 
propositions,  that  in  cases  of  insolvency  before  the  actual 
delivery,  the  seller's  right  revives  after  the  credit  has  expired, 
and  that  in  cases  of  insolvency  at  least  it  exceeds  a  lien. 

The  case  of  Dixon  v.  Yates  (b),  in  1833,  is  also  a  direct 
authoi'ity  that  in  cases  of  insolvency  the  seller's  right  revives 
even  after  a  subeale  made  whilst  the  credit  existed,  and  the 
buyer  was  solvent.  In  that  case  there  M-as  no  occasion  to 
inquire  what  the  extent  of  the  seller's  right  was,  nor  whether 
it  exceeded  a  lien  or  not. 

In  Wilmshurst  v.  Bmoker{c),  in  1839,  the  point  arose  before 
the  Common  Pleas  on  the  record.  The  bargain  was,  that 
possession  was  to  be  delivered  on  receipt  of  a  banker's  draft. 
The  buyers,  who  were  not  insolvent,  did  not  punctually 
deliver  the  banker's  draft,  and  the  seller  instantly  resold  the 
goods.  The  buyers  brought  trover,  and  by  a  new  assignment 
confined  their  complaint  to  the  resale.  The  Court  of  Common 
Pleas  decided  on  demurrer,  that  whether  this  resale  was 
justifiable  or  not,  the  plaintiffs  were  not  entitled  to  the 
possession  of  the  goods,  as  they  had  not  given  the  banker's 
draft (i),  and  therefore,  said  Tindal,  C.  J.,  "the  plaintiffs, 
"  according  to  the  decision  of  the  King's  Bench  in  Blo.miii  v. 


(a)  Bloxam  v.  Morky,  4  B.  &  C.  952. 

(A)  Dixon  V.  I'ates,  5  B.  «&  Ad.  313,  (ude,  p.  370. 

(c)  Wilmshurst  v.  Boviher,  5  Bing.  N.  C.  541. 

(d)  But  on  appeal  to  the  Exchequer  Chamber,  reported  in  7  M.  &  G.  882,  the 
Court  held  that  the  delivery  of  the  banker's  draft  was  not  a  condition  precedent, 
see  ante,  p.  161. 
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"  Sanders  (a),  with  the  facts  of  which  case  those  of  the 
"present  very  nearly  agree,  cannot  maintain  trover,  however 
"  they  might  have  been  able  to  have  brought  a  special  action 
"  npon  the  case  against  them  for  any  damage  sustained  in 
"  consequence  of  the  resale,  without  waiting  a  reasonable  time 
"  for  the  remitting  of  the  banker's  drafts  ;  and  this  meets  the 
"  justice  of  the  case,  for  in  such  an  action  they  would  recover 
"  only  the  damages  actually  sustained  in  consequence  of  the 
"  resale,  which  might  be  very  small,  and  not  as  in  an  action 
"of  trover,  the  full  value  of  the  goods  for  which  they  have 
"  not  paid  according  to  the  terms  of  the  contract."  This  was 
a  decision  that  the  seller's  right  exceeds  a  mere  lien  whilst 
the  buyer  is  in  default,  though  solvent. 

And  the  same  Court  afterwards,  in  Milgate  v.  Kehhh  {b), 
in  1841,  decided  the  same  point.  The  seller  resold  the  goods, 
and  the  buyer  brought  trover  against  him  for  so  doing.  The 
facts  appeared  to  be,  that  the  buyer  had,  before  the  resale, 
paid  a  considerable  portion  of  the  price,  but  that  he  was  iu 
default  in  paying  the  remainder.  The  buyer  was  solvent,  and 
the  jury  found  expressly,  that  the  resale  was  unreasonable, 
and  gave  a  verdict  for  the  plaintiff.  But  the  defendant 
subsequently  moved  to  nonsuit  the  plaintiff  on  the  ground 
that  his,  the  seller's,  right  of  possession  had  not  been  lost,  and 
therefore  the  plaintiff  was  not  entitled  to  maintain  trover 
against  him,  and  was  successful.  In  this  ease  the  buyer,  at  the 
time  of  the  resale,  was  still  in  default,  and  had  made  no  tender 
of  the  unpaid  part  of  the  price  before  the  resale,  and  therefore 
the  defendant  was  an  unpaid  seller,  with  a  lien  on  the 
goods. 

In  Martindale  v.  Smith  {(.),  in  the  same  term,  the  Queen's 
Bench  decided,  that  where  the  plaintiff,  being  in  default,  hud 
made  a  tender  before  the  resale,  trover  would  lie.  The  cases 
are  perfectly  consistent ;  Milgate  v.  Kehhh  (h)  decided  that 
the  seller's  right  exceeded  a  right  of  lien,  and  interfered  with 


(a)  Bloxwm  v.  Banders,  4  B.  &  0.  941. 

(6)  Milyate  v.  Kehhle,  3  M.  &  G.  100,  post,  p.  499. 

(<■)  Martindale  v.  Smith,  1  Q.  B.  389,  post,  p.  505. 
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the  buyer's  right  of  property  ;  Martindah  v.  Smith  (a),  that  it 
did  not  absolutely  supersede  his  right  of  property. 

It  is  not  too  much  to  assume,  that  the  seller's  rights  to 
retain  arise  under  the  same  circumstances  as  his  rights  to  stop 
in  transitu  would  arise,  if  the  goods  were  put  in  motion.  It 
would  be  rather  an  anomaly  if  the  seller,  in  order  to  raise  his 
rights,  was  obliged  to  put  the  goods  in  motion,  and  then 
stop  them  again;  and  it  seems  always  taken  for  granted, 
that  these  analogous  rights  are  coextensive,  and  that  the  seller 
may  justify  a  retention  of  the  goods,  imder  the  same 
circumstances  as  would  justify  a  stoppage  of  them. 

In  Valpy  v.  Oakeley  {b)  the  buyers  accepted  three  bills 
against  goods  according  to  contract ;  they  met  the  first  bill  at 
maturity,  and  became  bankrupt  after  the  time  for  the  delivery 
of  the  goods  had  expii'ed,  but  before  the  other  two  bills  had 
reached  maturity.  The  whole  of  the  goods  had  not  been 
delivered,  and  the  buyers'  assignees  brought  this  action  against 
the  seller  for  not  delivering  the  residue,  and  recovered  nominal 
damages,  Lord  Campbell,  C.  J.,  saying  of  the  two  outstanding 
bills,  "  While  current  they  were  payment,  when  dishonoured 
"  they  were  waste  paper  .  .  .  and  there  being  no  difference 
"  shown  between  the  market  price  at  the  time  of  default  and 
"  the  contract  price,  the  vendees  could  have  recovered  only 
"  nominal  damages.     No  more  therefore  can  the  assignees." 

It  was  twice  ruled  at  Nisi  Prius,  once  by  Bayley,  J.,  in 
Neiv  V.  Swain  (c),  in  1828,  and  again  by  Littledale,  J.,  in 
Bunneij  v.  Pointz  (d),  in  1832,  that  where  the  owner  of  goods 
sells  on  credit,  and  the  buyer  suffers  him  to  retain  possession 
till  the  credit  has  expired,  the  seller  then  acquires  a  right  to 
retain  them  till  the  payment  is  made,  although  the  buyer,  who 
is  in  default,  does  not  ultimately  prove  insolvent,  and  the 
ruling  in  these  cases  was  embodied  in  section  41  (1)  (b)  of  the 
Sale  of  Goods  Act  {ante,  page  490). 


(a)  Martindale  v.  Smith,  1  Q,.  B.  389,  post,  p.  606. 

(6)  Valpy  V.  Oakeley,  20  L.  J.  Q.  B.  381 ;  16  Q.  B.  941  ;  Qriffitlis  v.  Perry,  28 
L.  J.  Q.  B.  204 ;  1  E.  &  E.  680. 

(c)  New  V.  Sivain,  1  Dans,  and  Loyd,  193. 
{(i)  Bunney  v.  Fointz,  4  B.  &  A,  568. 
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Asauming,  therefore,  what  seems  pretty  well  established, 
that  tho  seller's  rights  exceed  a  lien,  and  are  greater  than  can 
ho  attributed  to  the  assent  of  the  buyer,  iiudor  the  contract  of 
sale,  th(>  question  arises,  how  much  greater  than  a  lieu  are 
they  V  It  is  (^Icar  that  in  no  case  do  they  amount  to  a 
complete  resumption  of  the  right  of  property,  or  in  other 
words,  to  a  right  to  rescind  the  contract  of  sale,  but  perhaps 
come  nearer  to  the  rights  of  a  pawnee  with  a  power  of  sale, 
than  to  any  other  common  law  rights.  At  all  events,  it  seems 
that  a  r(\sale  by  the  seller,  whilst  the  buyer  contiuues  in 
(lefaidt,  is  not  so  wrongful  as  to  authorize  the  buyer  to 
consider  the  contract  rescinded,  so  as  to  entitle  him  to 
recover  back  any  deposit  of  the  price,  or  to  resist  paying  anj^ 
balance  of  it  still  due ;  nor  yet  so  tortious  as  to  destroy  the 
seller's  right  to  retain,  and  so  entitle  the  buyer  to  sue  iu 
trover.  It  has  been  repeatedly  stated  by  Judges  that  the 
seller  cannot  rescind  the  contract  except  where  it  may  be 
presumed  from  the  conduct  of  the  other  party  that  he  also 
intended  to  rescind  the  contract. 

Before  entering  upon  this  subject,  on  which  it  will  be 
proper  to  endeavour  to  collect  all  the  authorities,  it  may  be  as 
well  to  clear  11  ui  subject  from  one  or  two  eases  in  which  the 
buyer's  right  of  property  may  be  completely  devested,  but  by 
the  op(n'ation  of  perfectly  different  rules  of  law. 

I'irst  of  all,  it  is  to  be  observed,  that  a  seller  who  has 
retained  the  possession  of  goods,  and  becomes  a  bankrupt, 
may  come  within  the  provisions  of  the  bankrupt  laws  (a),  as 
a  reputed  owner  of  the  goods,  having  at  the  time  of  his  bank- 
ruptcy the  possession  of  the  goods  by  consent  of  the  true 
owner,  that  is,  of  the  buyer.  KiH»rlf>i  v.  Horsfall  (h).  In 
eases  of  this  nature,  it  is  quite  immaterial  whether  the  seller 
had  more  or  less  legal  interest  in  the  goods  ;  the  (question  is, 
whether  the  buyer  suffered  him  to  be  reputed  owner  or  not. 
It  does  not,  therefore,  belong  to  the  present  subject  to  treat 
of  this  class  of  eases. 


(a)  See  the  44tli  section  of  the  Baukruptoy  Act  of  1883. 
(6)  Knowlea  v.  fforafall,  5  B.  &  A.  134. 
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Secondly,  a  sale  transferring  the  property  in  goods,  and 
not  accompanied  by  a  delivery  of  possession,  may  be  void  as 
against  the  seller's  creditors,  because  fraudulent,  either  at 
common  law,  or  by  the  statute  13  Eliz.  c.  5.  It  is  not,  how- 
ever, a  matter  of  law  that  a  sale  unaccompanied  by  delivery 
of  possession,  is  void  as  against  creditors,  but  only  that  the 
want  of  an  open  change  of  possession,  as  evidence,  tends  to 
show  that  the  sale  was  made  with  a  fraudulent  intention. 

The  law,  and  cases  upon  this  subject,  are  collected  in  a  note 
to  Tivijne's  case,  in  Smith's  Leading  Cases,  to  which  the  reader 
is  referred. 

In  MartimlaU  v.  Booth  (a),  in  1832,  the  Zing's  Bench 
decided  that  a  bill  of  sale  by  way  of  mortgage  was  good  as 
against  an  execution  creditor,  although  no  possession  was 
delivered,  and  Parke,  J.,  said,  that  "the  want  of  delivery  was 
"only  evidence  that  the  transfer  was  colourable." 

In  Eastwood  v.  Broim  (b),  in  1825,  where  there  was  a  sale 
of  goods  of  which  the  seller  remained  in  possession,  Abbott, 
C.  J.,  held  that  it  was  not  in  itself  a  void  sale  as  against  an 
execution  creditor,  but  left  it  to  the  jury  to  say  on  the 
whole  case,  whether  it  was  an  arrangement  for  the  purpose 
of  delaying,  or  defeating  creditors,  and  the  jury  found  in 
favour  of  the  sale,  and  the  summing  up  was  not  afterwards 
questioned. 

These  cases  are  authorities  that  the  property  is  in  the  buyer, 
against  third  persons  as  well  as  against  the  seller.  But 
though  the  seller  has  not  the  property  in  the  goods,  he  may 
nevertheless  have  power  to  sell  them,  so  as  to  confer  a  good 
title  on  a  subsequent  buyer.  There  is  a  dictum  of  Abbott,  C.  J., 
m  Knoivhs  v.  Horsfall  (c),  to  the  effect  that  a  seller  suffered 
to  retain  possession  of  the  goods,  is  clothed  by  the  buyer  with 
an  apparent  authority  to  deal  with  them  as  his  own,  and  that 
consequently,  a  sale  by  him  would  bind  the  first  buyer. 
This  may  be  somewhat  doubtful,  and  is  not  in  agreement 


(a)  Martindale  v.  Booth,  3  B.  «&  Ad.  498. 
(6)  EaaUoood  v.  Brown,  E.  &  M.  312. 
((•)  Knoivles  v.  Horsfall,  5  B.  &  A.  140. 
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^-ith  Bi'('Vi's  X.  CappiT  {(t),  but  this  principle  can  only  apply 
where  the  second  buyer  bought  bond  Me,  and  -without  notice 
of  the  prior  sale  ;  when  it  does  apply,  it  must  be  immaterial 
whether  the  first  buyer  has  paid  the  full  price  or  not,  for  the 
apparent  authority  given  to  a  paid  seller,  who  is  suffered  to 
retain  possession  of  the  goods,  is  quite  as  extensive  as  that 
given  to  an  unpaid  seller  in  similar  circumstances.  Such  a 
question  can  hardly  arise  without  a  criminal  fraud  on  the 
part  of  the  seller,  and  considerable  negligence  on  the  part  of 
the  buyer. 

The  buyer's  rights  may  also  be  devested  by  the  operation 
of  the  Factors  Acts  (b),  and  by  a  sale  in  market  overt  {c). 


(a)  Jieeies  y.  Capper,  6  Bing.  X.  C.  136  ;  2  Jur.  1067 ;  6  Scott,  877. 

(ft)  Ante,  p.  458. 

(f)  The  positions  of  a  buyer  for  value,  an  execution  creditor,  and  a  trustee 
in  bankruptcy,  are  not  tbe  same.  A  buyer  for  value,  if  he  had  no  notice 
of  any  equities  affecting  the  property,  takes  his  seller's  interest  in  the  property 
unaffected  by  those  equities.  An  execution  creditor  can  only  seize  his  debtor's 
interest  {Lanyon  v.  Tooyood,  in  1844,  13  L.  J.  Ex.  273;  13  M.  &  W.  27; 
Olasspoole  v.  Tounij,  in  1829,  9  B.  &  C.  696;  Nicolh  v.  Bastard,  2  C.  Mee. 
&  Eos.  7-59;  Mandtr»  v.  WiUiams,  18  L.  J.  Ex.  437;  4  Ex.  339);  and, 
therefore,  if  there  is  any  equity  affecting  the  property,  he  can  only  seize  it 
s  abject  to  that  equity,  whether  he  had  notice  of  it  or  not.  But  the  execution 
creditor  may  seize  property  which  the  debtor  has  parted  with  by  an  assign- 
ment, which  although  good  between  the  debtor  and  the  assignee,  was  made 
under  such  circumstances  that  the  law  declines  to  recognise  it  as  against  the 
creditor.  Such  a  contract  may  be  regarded  as  void  either  according  to  the  com- 
mon law,  or  under  13  EUz.  c.  5,  which  enacted  that  all  assignments  made  for  the 
purpose  of  delaying,  hindering,  or  defrauding  creditors  should  be  void.  Whether 
an  assignment  was  made  for  that  pui-pose  is  a  question  of  fact  in  every  case,  and 
such  facts  as  that  the  transaction  was  a  secret  one,  or  made  for  a  very  small 
consideration,  or  that  the  seller  remained  in  possession  after  the  sale,  are  strong 
evidence  of  fraud.  But  although  remaining  in  possession  is  .strong  evidence,  it 
is  not  conclusive.  For  example,  in  the  ca.se  of  a  mortgage  of  chattels,  where  the 
nature  of  the  transaction  is  that  the  buyer  shall  only  take  possession  on  the 
happening  of  some  future  event.  To  stop  this  loophole  for  fraud,  the  Bills  of 
Sale  Acts  have  from  time  to  time  been  passed,  making  all  assignments,  whether 
absolute  or  by  way  of  mortgage,  void,  unless  registered  in  the  manner  pre- 
scribed by  the  Acts.  The  law  on  this  subject  wiU  be  found  in  Twyne's  Case  in 
Smith's  Leading  Cases,  Vol.  I.  And  so  exacting  is  the  law  in  these  cases,  that 
even  if  the  execution  creditor  had  at  the  time  when  the  debt  was  contracted 
notice  of  the  assignment,  he  is  not  affected  by  it,  but  is  in  the  same  position  as 
if  he  had  not  had  notice  (Edwards  v.  Edwards,  in  1876,  45  L.  J.  Ch.  391 ; 
2  Ch.  D.  291). 

The  rights  of  the  trustee  in  bankruptcy  over  property  which  is  in  fact  the 
property  of  the  banki-upt,  are  much  the  same  as  those  of  the  execution  creditor 
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But  to  return  to  the  question  how  far  the  seller's  rights 
exceed  a  lien,  or  in  other  words,  how  far  a  seller  partially  or 
totally  unpaid,  may,  after  the  buyer  is  in  default  or  insolvent, 
confer  a  good  title  to  the  goods  on  a  second  buyer  who  has. 
notice  of  the  prior  purchase  ;  and,  if  he  can  confer  such  a 
good  title,  how  far  the  act  conferring  it  renders  him  liable  to 
the  origuial  buyer  whose  rights  are  thus  devested,  or  to  what 
extent  that  act  affects  the  seller's  right  to  recover  or  retam 
the  price  due  from  the  first  buyer. 

Section  48  of  the  Sale  of  Goods  Act  provides  :  — 

"  (1.)  Subject  to  the  provisions  of  this  section,  a  contract 
"  of  sale  is  not  rescinded  by  the  mere  exercise  by  an  unpaid 
"  seller  of  his  right  of  lien  or  retention  or  stoppage  in  transitu. 

"  (2.)  Where  an  unpaid  seller  who  has  exercised  his  right 
"  of  lien  or  retention  or  stoppage  in  transitu  re-sells  the  goods, 
"  the  buyer  acquires  a  good  title  thereto  as  against  the  original 
"  buyer. 

"  (3.)  Where  the  goods  are  of  a  perishable  nature,  or  where 
"  the  unpaid  seller  gives  notice  to  the  buyer  of  his  intention  to 
"  re-sell,  and  the  buyer  does  not  within  a  reasonable  time  pay 
"or  tender  the  price,  the  unpaid  seller  may  rc-sell  the  goods 
"  and  recover  from  the  original  buyer  damages  for  any  loss 
"  occasioned  by  his  breach  of  contract. 

"  (4.)  Where  the  seller  expressly  reserves  a  right  of  re-sale 
"  in  case  the  buyer  should  make  default,  and  on  the  buyer 
"  making  default,  re-sells  the  goods,  the  original  contract  of 
"  sale  is  thereby  rescinded,  but  without  prejudice  to  any  claim 
"  the  seller  may  have  for  damages." 

In  Langfort  v.  Tiler  (a),  in  1705,  Holt,  C.  J.,  is  reported  to 
have  ruled  that    "  after    earnest   given,  the  vendor   cannot 


— he  takes  it  subject  to  all  the  equities  affecting  it,  whetlier  he  had  notice  of 
them  or  not.  But  he  has  rights  over  property  which  is  not  in  fact  the  property 
of  the  bankrupt  more  extensive  than  those  which  the  execution  creditor 
has,  for  he  may  not  only  take  property  which  the  bankrupt  has  assigned 
by  an  assignment  which  the  law  will  not  recognise,  but  further,  by  the 
Bankruptcy  Act  he  may  take  all  goods  in  the  possession  of  the  bankrupt 
with  the  consent  of  the  true  owner,  of  which  the  bankrupt  is  the  reputed 
owner  (Bankruptcy  Act  of  1884,  s.  44). 

(a)  Langfort  v.  Tiler,  1  Salk.  113,  ante,  p.  489. 
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"  sell  the  goods  to  another  without  a  default  in  the  vendee, 
"  and  therefore,  if  the  vendee  does  not  come  and  pay  and 
"  take  the  goods,  the  vendor  ought  to  go  and  request  him, 
"and  then,  if  he  does  not  come  and  pay,  and  take  away  the 
"  goods  in  convenient  time,  the  agreement  is  dissolved,  and 
"  he  is  at  liberty  to  sell  them  to  any  other  person." 

This  has  been  sometimes  understood  to  be  a  ruling,  that  a 
resale  under  such  circumstances  was  rightful,  and  operated  as 
an  election  to  rescind  the  contract. 

If  such  were  the  effect  of  a  resale,  it  would  follow  that  the 
seller  must  return  any  part  of  the  consideration  he  had 
received  (a).  This  might  not  always  be  possible,  and  in 
many  cases  would  be  very  unjust.  The  buyer  woidd  have 
taken  his  chance  of  the  benefit  of  a  rising  market,  or  any  other 
lucky  event,  and  the  seller  would  bear  the  loss  arising  from 
an  unlucky  one.  The  circumstances  in  Milgate  v.  Kebhie  (b), 
ui  1841,  illustrate  this  better  than  any  hypothetical  case 
could  do.  There  the  seller  sold  his  crop  of  fruit  for  38/., 
payable  part  by  instalments,  and  part  on  delivery  of  the 
fruit.  The  buyer  paid  33?.,  and  if  fruit  had  risen  in  value, 
or  the  crop  had  proved  very  good,  he  would  no  doubt  have 
paid  the  remaining  5/.,  but  he  did  not  pay  it,  and  the  seller 
resold  the  whole  of  the  fruit  for  61.  The  buyer  brought 
trover  against  him,  and  the  jury  found  that  the  resale  was 
unreasonably  speedy,  and  that  the  buyer's  damage  in  con- 
sequence was  5/.  Surely  it  would  be  very  harsh  law  to 
say,  that  in  consequence  of  this  resale  damaging  the  buyer 
to  the  extent  of  51.,  the  seller  was  to  repay  him  33/., 
yet  that  consequence  would  follow  if  the  resale  rescinded 
the  contract. 

In  Hore  v.  Mihier  (c),  at  Msi  Prius,  in  1797,  Lord  Kenyon 
seems  to  have  considered  a  resale  absolutely  tortious,  and 


(a)  Strickland  v.  Turner,  22  L.  J.  Ex.  113 ;  7  Ex.  208 ;  Cox  v.  Prentice,  3  M. 
&  S.  344 ;  Eichhoh  v.  Bannister,  34  L.  J.  C.  P.  105  ;  17  C.  B.  N.  S.  708 ;  Stephens 
V.  Wilkinson,  2  B.  &  Ad.  320  ;  Giles  v.  Edwards,  7  T.  R.  181 ;  Gompertz  v.  Bartlett, 
23  L.  J.  Q.  B.  65  ;  2  E.  &  B.  849. 

(J)  Milgate  v.  KeUle,  3  M.  &  G.  100,  ante,  p.  493, 

(c)  Hore  v.  Milner,  Peake,  42  n, 
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estopping  the  seller  from  setting  up  the  former  contract  of 
sale  as  still  subsisting.  In  that  case,  the  seller  after  the 
resale  sued  the  original  buyer  for  goods  bargained  and 
sold,  and  Lord  Kenyon  thought  that  by  the  resale  he  had 
precluded  himself  from  saying  the  goods  were  the  property  of 
the  defendant. 

In  Meriens  v.  Adcock  {a),  in  1813,  Lord  EUenborough 
seems  to  have  decided  at  Nisi  Prius  that  a  resale,  under  a 
power  expressly  reserved  in  the  contract  of  sale,  did  not 
prevent  the  seller  from  recovering  the  balance  of  the  price 
under  a  count  for  goods  (bargained  and)  sold,  in  other  words, 
that  the  exercise  of  a  power  of  resale  did  not  rescind  the 
contract  of  sale.  The  case  is  so  reported  as  to  be  of  little 
value;  it  was  cited  in  Lamond  v.  DavaU  {h),  in  1847.  In 
that  ease  there  was  a  condition  that  if  the  purchase-money 
was  not  paid  on  the  day  following  the  sale  the  goods  might 
be  resold  and  the  loss  should  fall  on  the  buyer.  The  goods 
were  resold  and  the  seller  then  brought  this  action  to  recover 
the  whole  purchase-money  from  the  first  buyer  and  was  non- 
suited by  Erie,  J.  On  the  motion  Lord  Denman,  C.  J.,  said 
that  "  the  power  of  resale  implies  a  power  of  annulling  the 
"  first  sale,  and  that  therefore  the  first  sale  is  on  a  condition, 
"  and  not  absolute."  In  delivering  the  judgment  of  the 
Court,  Lord  Denman  did  not  lay  any  stress  on  the  fact  that 
the  power  reserved  was  an  express  one,  but  appears  to  have 
decided  the  case  simply  on  the  ground  that  under  the  cir- 
cumstances the  sale  must  be  taken  to  have  been  a  conditional 
one.  And  the  case  appears  to  be  no  authority  for  what  the 
law  would  be  if  the  contract  were  not  a  conditional  one. 
In  commenting  on  this  case  and  contrasting  it  with  Greaves 
V.  Ashlin  {post,  page  501),  Mr.  Benjamin  said,  in  his  work  on 
Sale  (c)  :  "  "When  the  sale  is  thus  conditional,  the  vendor's 
"  rights  are  very  different  from  those  which  exist  in  the  absence 
"of  an  express  reservation  of  power  to  resell,  and  he  is  in 


(a)  Mertena  v.  Adcock,  4  Esp.  251. 

(6)  Lamond  v.  Bavall,  16  L.  J.  Q.  B.  136 ;  9  Q.  B.  1030. 

(c)  Benjamin  on  Sale,  5th  ed„  p.  944. 
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"  duriori  casu.  He  runs  all  the  risks  of  resale  without  any 
"  chance  of  profit,  for  he  has  clearly  no  right  to  the  surplus 
"  if  the  goods  are  sold  for  a  higher  price  at  the  resale.  But 
"  where  such  express  reservation  does  not  exist,  the  effect  of  a 
"  resale  not  being  to  rescind  the  sale,  the  goods  are  sold  by 
"  the  unpaid  vender  quel  pledgee,  and  as  though  the  goods  had 
"  been  pawned  to  him ;  they  are  sold  as  being  the  property 
"  of  the  buyer,  who  is  of  course  entitled  to  the  excess  if  they 
"  sell  for  a  higher  price  than  he  agreed  to  give." 

In  Kijmer  v.  Sutvercropp  (a),  in  1807,  the  unpaid  seller  of 
goods  had  retained  part  of  them  on  the  insolvency  of  the 
buyer.  He  afterwards  discovered  that  the  buyer  was  agent 
for  a  solvent  principal,  and  sued  this  principal  for  goods 
(bargained  and)  sold,  the  defendant's  counsel  contending,  that 
as  to  the  portion  of  the  goods  stopped,  the  plaintiffs  could 
not  recover  under  the  count  for  goods  (bargained  and)  sold,  as 
the  goods  were  withheld  from  him,  and  the  contract  thereby 
rescinded.  Lord  EUenborough  overruled  the  objection.  "  The 
"  coffee,"  said  he,  "was  stopped  only  to  prevent  its  getting 
"  into  the  hands  of  the  insolvent  brokers,  and  as  payment 
"  was  to  precede  the  delivery,  it  was  enough  if  the  plaintiffs 
"  on  being  paid  were  ready  to  have  delivered  it." 

In  Greaves  v.  As]ilin{b),  in  181-3,  at  Nisi  Prius,  before 
Lord  EUenborough,  the  facts  were,  that  Ashlin  had  sold 
Greaves  50  quarters  of  oats,  at  45s.  6^/.,  out  of  175  quarters. 
It  does  not  appear  whether  the  oats  were  specified  or  severed 
from  the  175  quarters,  so  as  to  render  it  a  complete  sale,  but 
probablj'-  they  were  so.  The  seller  soon  after  gave  the  buyer 
notice  that  if  he  did  not  take  them  away  he  should  resell 
them  to  other  persons.  He  did  resell  them  at  51s.  per 
quarter.  The  plaintiff  Greaves  brought  an  action  on  the 
contract  for  not  delivering  the  goods.  Lord  EUenborough 
said  :  "  If  the  buyer  does  not  carry  away  the  goods  bought, 
"  within  a  reasonable  time,  the  seller  may  charge  him  ware- 
"  house  room,  or  he  may  bring  an  action  for  not  removing 


(a)  Kymer  v.  Suivercrvpp,  1  Camp.  109. 
(6)  Greaves  v.  Ashlin,  3  Camp.  420. 
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"  them,  if  he  is  prejudiced  by  the  delay.  But  the  buyer's 
"  neglect  does  not  entitle  the  seller  to  put  an  end  to  the 
"  contract.  When  a  farmer  sets  out  his  tithes,  and  gives  the 
"  parson  notice  to  take  them  away,  he  may  bring  his  action 
"  if  the  latter  does  not  do  so  within  a  reasonable  time,  but 
"  the  parson's  neglect  does  not  revest  in  the  farmer  the 
"  property  in  the  articles  set  out.  In  this  case  the  notice 
"  given  to  fetch  away  the  goods,  could  not  discharge  the 
"  defendant  from  his  contract,  nor  empower  him  to  sell  the 
"  property  of  the  plaintiff." 

The  plaintiff  recovered  the  diiference  in  price.  This  is  a 
decision  that  the  default  of  a  solvent  buyer  does  not  give  the 
seller  a  right  at  his  election  to  rescind  the  whole  contract. 
The  expressions  that  seemed  to  show  that  Lord  EUenborough 
thought  the  seller  had  no  more  right  of  resale  than  the  farmer 
who  had  set  out  tithes,  are  very  worthy  of  attention,  but  are 
merely  dicta. 

These  seem  to  be  all  the  authorities  prior  to  the  two  cases 
of  Bloxam  v.  Sanders  («),  and  Bloxam  v.  Moiiey  (b),  in  1825, 
which,  as  already  said  (c),  decided  that  the  seller's  right, 
where  he  had  not  parted  with  the  possession  in  case  of  insol- 
vency, exceeded  a  mere  lien.  The  reasoning  of  the  Court  in 
their  judgment  went  farther,  and  seems  to  lead  to  the 
inference,  that  though  the  seller  had  in  their  opinion  more 
than  a  lien,  yet  he  had  no  right  to  rescind  the  sale,  and  that 
stoppage  //;  transitu  was  not  a  rescission  of  the  sale.  Bayley,  J., 
in  Bloxam  v.  Sanders  (a),  said,  "  The  seller's  right  in  respect  of 
"  the  price,  is  not  a  mere  lien  which  he  will  forfeit  if  he  parts 
"  with  the  possession,  but  grows  out  of  his  original  ownership 
"  and  dominion,  and  payment  or  a  tender  of  the  price  is  a 
"  condition  precedent  on  the  buyer's  part,  and  imtil  he  makes 
"  such  j)ayment  or  tender,  he  has  no  right  to  the  possession. 
"  If  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon 
"  as  to  the  time  of  delivering  the  goods,  the  vendee  is  imme- 
"  diately  entitled  to  the  possession,  and  the  right  of  possession 

(a)  Bloxam  v.  Fauthrs,  4  B.  &  0.  941,  ante,  p.  491. 
(i)  Bhxam  v.  Murleij,  4  B.  &  C.  901,  ante,  p.  491. 
(f)  See  ante,  p.  491i 
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"  and  the  right  of  property  vest  at  once  in  him,  but  his  right 
"  of  possession  is  not  absolute,  it  is  liable  to  be  defeated  if  he 
"  becomes  insolvent  before  he  obtains  possession,  Tooke  v. 
"  HolliiKjicortlt  (a).  Whether  default  in  payment  when  the 
"  credit  expires  will  destroy  his  right  of  possession,  if  he 
"  has  not  before  that  time  obtained  actual  possession,  and 
"  put  him  in  the  same  situation  as  if  there  had  been  no 
"  bargam  for  credit,  it  is  not  now  necessary  to  inquire, 
"  because  this  is  a  case  of  insolvency,  and  in  case  of  insol- 
"  vency  the  point  seems  perfectly  clear  :  Hanson  v.  Mcijer  {b). 
"  If  the  seller  has  dispatched  the  goods  to  the  buyer  and 
"  insolvency  occurs,  he  has  a  right  in  virtue  of  his  original 
"  ownershii^  to  stop  them  //(  transitu  :  Hasan  v.  Lickbarww  [c), 
"  Ellis  V.  Hunt  (d),  Hodgson  v.  Loij  (c),  hajlis  v.  Ushcrwood  (/), 
"  Bolitlingh  v.  Inglis  {g).  Why  ?  because  the  property  is 
"  vested  in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any 
"  accident,  but  he  has  not  an  indefeasible  right  to  the  posses- 
"  sion,  and  his  insolvency  without  payment  of  the  price  defeats 
"  that  right ;.  and  if  this  be  the  case  after  he  has  dispatched 
"  the  goods,  and  whilst  they  are  in  transitu,  d  fortiori  is  it 
"  when  he  has  never  parted  with  the  goods,  and  Avhen  no 
"  transitns  has  begun.  The  buyer,  or  those  who  stand  in  his 
"  place,  may  still  obtain  the  right  of  possession  if  they  will 
"  pay  or  tender  the  price,  or  they  may  still  act  upon  their  right 
"  of  property  if  anything  unwarrantable  is  done  to  that  right. 
"  If,  for  instance,  the  original  vendor  sell  when  he  ought  not, 
"  they  may  bring  a  special  action  against  him  for  the  injury 
"  done  by  such  wrongful  sale,  and  recover  damages  to  the 
"  extent  of  that  injury,  but  they  can  maintain  no  action  in 
"  which  right  of  projDerty  and  right  of  possession  are  both 
"  requisite." 

It  seems  difficult  to  avoid  thinking,  that  the  Judges  who 

(a)  Tooke  v.  HoUiricjworth,  2  T.  E.  215. 

{?))  Hanson  v.  Meyer,  6  East,  G14. 

(e)  Mason  v.  LicJcbarroiu,  1  H.  Bl.  357. 

(d)  Ellis  V.  Hunt,  3  T.  E.  464. 

(e)  Hodgson  v.  Lo;/,  7  T.  E.  440. 

(/)  Inglis  V.  Vshertcood,  1  East,  515. 
{g)  BoMlingk  v.  Inglie,  3  East,  381. 
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concurred  in  that  judgment  were  ready  to  decide  that  the 
seller  could  not  rescind  the  contract  of  sale  without  the 
consent  of  the  buyer,  even  if  he  was  in  default,  and  that 
stoppage  /((,  transitu  did  not  operate  as  a  rescission  of  the 
contract ;  but  it  seems  they  were  not  quite  ready  to  decide 
this,  for  in  Clan  v.  Harrison  (a),  in  1829,  some  of  them 
exercised  much  ingenuity  to  avoid  the  point,  and  formed  their 
judgment  (as  appears  from  the  statement  of  Parke,  B.,  in 
James  v.  Griffin  (b) )  on  a  ground  so  subtle,  that  we  may 
venture  to  guess  the  Court  were  not  agreed  on  the  maiu 
point,  or  they  would  not  have  acted  on  such  a  very  refined 
distinction. 

In  Bloxam  v.  Snndrrs  (c)  the  Court  seem  to  have  rather 
carefully  avoided  saying  whether  a  seller's  resale  was  of 
necessity  wrongful  iu  all  cases,  whilst  they  expressly  say  that 
the  buyer's  damage  by  the  resale  is  not  to  be  estimated  by 
the  value  of  the  goods.  The  question  of  whether  a  resale 
conducted  in  such  a  reasonable  manner  as  to  work  no  damage 
to  the  buyer,  is  lawful  or  not,  was  of  some  importance  as  it 
affected  the  manner  of  pleading  and  the  question  of  costs,  and 
also  as  it  may  affect  the  title  of  the  second  buyer. 

In  Maclean  v.  Dunn{cl),  in  1828,  the  seller,  after  the 
buyer  had  repeatedly  refused  to  take  the  goods,  resold 
them  at  a  loss,  and  brought  an  action  on  the  contract  for  not 
accepting  the  goods.  It  was  contended  that  the  resale 
operated  as  a  rescission  of  the  contract  as  against  the  sellers. 
The  Common  Pleas  decided  that  it  did  not,  and  in  delivering 
the  judgment  of  the  Court,  Best,  C.  J.,  said  that  "  it  is 
"  clear  the  resale  did  not  rescind  the  contract.  It  is  admitted 
"  that  perishable  articles  may  be  resold.  It  is  difficult  to  say 
"  what  may  be  considered  as  perishable  articles,  and  what 
"  not ;  but  if  articles  are  not  perishable,  price  is,  and  may 
"  alter  in  a  few  days  or  a  few  hours.  In  that  respect  there 
"  is  no  difference  between  one  commodity  and  another.     It 

(a)  Clay  v.  Harrison,  10  B.  &  C.  99,  post,  v.  518. 

(b)  James  v.  Griffin,  2  M.  &  W.  632. 

(c)  Bloxam  v.  Sanders,  4  B.  &  C.  941. 

(d)  Maclean  v.  Dunn,  4  Bing.  722. 
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'  is  a  practice,  tlierefore,  founded  on  good  sense,  to  make  a 
'  resale  of  a  disputed  article,  and  to  hold  the  original  con- 
'  tractor  responsible  for  the  difference.  The  practice  itself 
'affords  some  evidence  of  the  law,  and  we  ought  not  to 
'  oppose  it  except  on  the  authority  of  decided  cases.  Those 
'which  have  been  cited  do  not  apply.  ,  .  .  We  are 
'  anxious  to  confirm  a  rule  consistent  with  convenience  and 
'  law.  It  is  most  convenient,  that  when  a  party  refuses  to 
'  take  goods  he  has  purchased,  they  should  be  resold,  and 
'  that  he  should  be  liable  to  the  loss,  if  any,  upon  the  resale. 
'  The  goods  may  become  worse  the  longer  they  are  kept, 
'  and  at  all  events  there  is  the  risk  of  the  j)rice  becoming 
'lower." 

The  decision  in  this  case  was,  that  the  resale  by  the  seller 
did  not  -rescind  the  whole  contract,  or  prevent  him  from  treat- 
ing it  as  subsisting.  The  dictum  of  the  Court  goes  to  the 
extent,  that  the  resale  was  perfectly  legal  and  justifiable  ; 
probably  it  may  be  so,  but  there  has  never  been  a  decision  to 
that  extent. 

In  Acehal  v.  it'c//(rt),  in  1834,  the  Common  Pleas  (not  con- 
sisting of  the  same  Judges  as  in  1828)  said  there  could  be  no 
doubt  that  a  resale  by  the  seller,  after  a  refusal  on  the  part 
of  the  buyer  to  take  the  goods,  did  not  prevent  the  seller  from 
suing  on  the  original  contract. 

In  Martindah  v.  Smith  {b)^  in  1841,  Smith  had,  on  the 
23rd  April,  sold  Martindale  six  stacks  of  oats,  payment  on 
the  10th  July,  the  stacks  to  remain,  if  required,  till  the 
middle  of  August.  Smith  afterwards,  in  the  beginning  of 
July,  told  Martindale  that  if  he  did  not  pay  on  the  very  day, 
he  should  not  have  the  corn.  Martindale  did  not  pay  on  the 
very  day,  but  two  or  three  days  afterwards  tendered  the 
price.  Smith,  vfho  still  had  the  stachs  in  his  possession,  refused 
to  take  the  money,  and  afterwards  sold  the  stacks.  Martindale 
brought  trover  against  him,  and  the  Queen's  Bench  held  it 
would  lie,  because-  "  the  vendor's  right  to  detain  the  thing 


(a)  Acehal  v.  Leoy,  10  Bing.  376. 
(i)  Martindale  v.  Smith,  1  Q.  B.  389. 
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"  sold  against  the  purchaser,  must  be  considered  as  a  right  of 
"  lien  till  the  price  is  paid,  and  not  a  right  to  rescind  the 
"bargain,  and  here  the  lien  was  gone  by  the  tender  of  the 
"  price." 

The  decision  here  is,  that  default  on  the  part  of  the  buyer 
gives  the  seller  no  right  to  rescind  the  contract.  The  Court 
cannot  be  understood  as  saying,  that  the  seller's  right  Avas  a 
mere  right  of  lien,  and  no  more  :  see  3Iilgate  v.  Kebble  (a). 

In  two  cases  since  Maclean  v.  Dunn  (b),  there  were  intima- 
tions of  a  concurrence  in  the  dicta  in  that  case.  In  Gosling  v. 
Birnie(c),  in  1831,  Tindal,  C.  J.,  intimated  an  opinion,  that 
where  a  seller,  partially  unpaid,  had  resold  the  goods,  and  the 
original  buyer  afterwards  paid  the  balance  of  the  price,  the 
property,  nevertheless,  was  in  the  second  buyer,  who  had 
bought  bond  fide,  but  the  case  was  disposed  of  on  another 
ground. 

And  in  Fitt  v.  Cassanett  (d),  in  1842,  the  Court  of  Common 
Pleas  seem  to  have  been  of  opinion  that  a  resale,  after  a  refusal 
to  proceed  on  the  part  of  the  buyer,  was  quite  legal,  but  at 
all  events  did  not  entitle  the  buyer  to  treat  the  contract 
as  rescinded. 

The  question  of  the  right  of  one  of  the  parties  to  rescind  a 
contract  where  the  other  party  is  in  default,  has  arisen  on 
several  occasions  where  there  was  a  contract  to  deliver  goods 
by  instalments,  and  there  has  been  a  failure  either  in  the 
delivery  of  an  instalment  or  the  payment  for  it ;  and  although 
it  is  perhaps  impossible  to  reconcile  all  the  cases,  yet  the 
difference  of  judicial  opinion  becomes  very  much  smaller  if 
the  case  of  Hoare  v.  Rennie  (e)  be  disregarded  for  this  purpose, 
and  the  judgments  of  Field,  J.,  in  Honck  v.  Midler  (/),  in  the 
Court  below,  and  of  Brett,  L.  J.,  in  the  Court  of  Appeal,  be 
considered  as  the  correct  ones, 

(a)  Milgate  v.  KeUle,  3  M.  &  G.  100,  ante,  p.  499. 
(J)  Maclean  v.  Dunn,  4  Bing.  722,  ante,  p.  504. 

(c)  Qoaling  v.  Birnie,  7  Bing.  339. 

[d)  Fitt  V.  Cassanett,  4  M.  &  G.  898. 

-  (e)  Hoare  v.  Remiie,  29  L.  J.  Ex.  73 ;  5  H.  &  N.  19  ;    explained  in  Mersey 
Steel  Co.  V.  Naylor  (1884),  53  L.  J.  Q.  B.  497 ;  9  A.  C.  434. 
(/)  Honch  V.  Muller,  50  L.  J.  Q.  B.  529 ;  7  Q.  B.  D.  104. 
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If  a  contract,  say,  for  the  delivery  of  1,000  tons  of  iron,  by 
ten  equal  instalments,  be  construed  as  what  is  called  one 
entire  contract  to  supply  1,000  tons  in  a  specified  time,  then, 
if  the  contract  cannot  be  performed  in  the  manner 
specified,  the  party  failed  against  may  refuse  to  have  any 
other  arrangement  substituted  ;  and  just  as  he  might  decline 
to  accept  900  tons  when  he  had  contracted  for  1,000  to 
be  delivered  all  at  one  time,  so  he  may  refuse  to  accept  900 
when  he  had  contracted  for  1,000  to  be  delivered  at  stated 
times.  And  if  the  contract  be  so  construed,  and  cannot  be 
performed  strictly  according  to  its  terms,  then  the  party 
failed  against  may  rescind  the  contract  or  bring  his  action. 
This,  possibly,  was  the  view  which  the  Court  took  of  the 
contract  in  Houre  y.  Heitnic  («). 

But  if  the  contract  be  construed  as  a  promise  by  one  party 
to  do  a  series  of  acts,  i.e.,  to  deliver  instalments,  it  seems  im- 
possible to  say  that  if  there  is  a  failure  to  do  one  of  those 
acts,  there  is  a  total  failure  of  the  consideration  for  the 
other  party's  promises  such  as  would  justify  the  other  party 
in  rescinding  (h). 

"  The  rule  of  law  is,  that  all  things  to  be  performed  by  a 
"  party  to  an  agreement  on  his  part,  are  the  consideration  for 
"  all  to  be  performed  by  the  other  party  "  (c). 

Which  of  these  is  the  true  construction  of  the  contract 
may  be  a  question  of  some  diificulty,  but  when  damages  are 
a  sufficient  recompense  for  a  partial  failure,  it  seems  difficult 
to  suppose  that  the  parties  intended  that  either  of  them  should 
have  any  such  disproportionate  remedy  as  a  power  to  rescind 
the  contract. 

No  doubt  the  remedy  by  way  of  damages  may  prove  to  be 
inadequate,  as  in  the  case  of  the  insolvency  of  the  party  in 
default ;  but  that  is  a  contingency  which  is  unavoidable 
where  this  course  of  dealing  is  adopted. 

Where  the  failure  of  one  party  to  perform  one  of  the  acts 


(a)  Hoare  v.  Bennies  29  L.  J.  Ex.  73;  o  H.  &  N.  19. 
(6)  Boone  v.  Eijre,  2  W.  Bl.  1312  ;  1  H.  Bl.  273,  n. ;  and  ante,  p.  212. 
(c)  Pej-  Bramwell,  B.,  in  Sanderson  v.  Oraves,  44  L.  J.  Ex.  310  ;  L.  E.  10  Ex. 
237. 
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promised  to  be  done  is  such  that  the  other  party  is  justified 
in  concluding  that  the  party  failing  wishes  to  rescind,  then 
he  may  elect  to  rescind.  The  evidence  from  which  an  inten- 
tion on  the  part  of  the  person  failing  to  abandon  the  contract 
may  be  inferred  by  the  other  party  may  be  of  various  kinds, 
as  insolvency,  or  long  delay  after  the  other  party  has  given 
notice  of  his  wish  to  abandon  it,  or  an  express  notice  ;  for 
just  in  the  same  way  that  where  one  party  gives  notice  that 
he  does  not  intend  to  perform  his  part  of  the  contract,  the 
other  may  take  him  at  his  word,  and  elect  to  consider  his 
refusal  as  a  breach  («),  so  he  may  elect  to  rescind.  And 
there  does  not  seem  to  be  any  distinction,  as  a  matter  of 
evidence,  between  a  failure  as  to  the  first  instalment  or  a 
failure  as  to  some  subsequent  instalment  (i),  for  the  part 
performance,  by  accepting  the  prior  instalments,  being  accord- 
ing to  the  contract,  is  consistent  with  either  construction. 

It  has  been  argued  that  if  the  seller  retakes  possession  of 
the  goods  after  having  delivered  them,  that  is  evidence 
from  which  an  intention  to  rescind  the  contract  may  be 
gathered  ;  but  this  has  been  decided  not  to  be  the  case  (c) . 

If  goods  have  been  delivered  according,  to  contract,  and 
then,  in  consequence  of  the  buyer's  conduct,  the  seller  elects 
to  rescind  the  contract,  the  seller  cannot  bring  an  action 
uj)on  the  contract  for  the  price  of  the  goods  delivered,  for  it  is 
gone,  but  can  recover  whatever  he  can  prove  to  be  the  value 
of  the  goods  (d) . 

Withers  v.  Reynolds  (f),  in  1831,  was  an  action  for  damages 
for  not  delivering  straw.  Eeynolds,  the  defendant,  had  con- 
tracted to  supply  Withers,  the  plaintiff,  with  straw  at  the 
rate  of  three  loads  a  fortnight,  from  October  to  the  following 
June,  payment  on  delivery.     He  supplied  the  straw  up  to 


(a)  Cort  V.  Amheryate  Ry.  Co.,  20  L.  J.  Q.  B.  460 ;   17  Q.  13.  127,  post,  p.  524. 

(i)  Per  Bielt,  L.  J.,  in  Honck  v.  MuUer,  50  L.  J.  Q.  B.  529  ;  7  Q.  B.  D.  104. 

(f)  Stephens  v.  Wilh'nson,  in  1831,  2  B.  &  Ad.  320  ;  Gillcml  v.  Brittan,  in  1841, 
8  M.  &  W.  575;  Page  v.  Cowasjee,  in  1866,  L.  R.  1  P.  0.  127  ;  3  Moore,  P.  C.  0. 
N.  S.  499. 

[d)  Bartholomew  v.  Marhwklc,  in  1864,  33  L.  J.  0.  P.  145;  15  0.  B.  N.  S. 
710. 

(e)  Withers  v.  Reynolds,  2  B.  &  Ad.  882. 
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January,  when  Withers,  Avho  had  paid  for  all  that  had  heen 
delivered  except  the  last  load,  said  that  in  future  he  should 
ahvays  keep  one  load  in  hand.  Eeynolds  then  refused  to 
deliver  any  more  straw  unless  it  was  paid  for  on  delivery. 
Lord  Tenterden,  C.  J.jand  Parke,  Taunton  and  Patteson,  JJ., 
held  that  when  the  plaintiff  said  he  would  not  pay  on 
delivery,  the  defendant  was  not  obliged  to  go  on  supplying 
him.  Patteson,  J.,  said  :  "  If  the  plaintiff  had  merely  failed 
"  to  pay  for  any  particular  load,  that,  of  itself,  might  not 
"have  been  an  excuse  to  the  defendant  for  delivering  no 
"  more  straw  ;  but  the  plaintiff  here  expressly  refuses  to  pay 
"  for  the  loads  as  delivered." 

In  Hoair,  v.  liennie  (a),  in  1859,  the  plaintiffs  contracted  to 
deliver  a  certain  quantity  of  iron  in  four  equal  monthly 
instalments.  They  delivered  practically  nothing  in  the  first 
month,  and  the  defendants  refused  to  take  any  of  the  iron. 
The  case  was  heard  on  demurrer,  and  the  Court  held  that  the 
plaintiffs  could  not  recover.  It  is,  however,  more  than 
doubtful  whether  the  Court  Avould  put  the  same  construction 
on  this  contract  as  reported  if  the  same  case  were  ever  tried 
again. 

In  Joiiassohi  v.  Young  (b),  in  1863,  the  plaintiffs  agreed  to 
sell  to  the  defendant  as  much  gas  coal  equal  to  sample,  as  a 
certain  steamship  could  carry  from  Sunderland  to  London  in 
nine  months.  The  plaintiffs  said  that  the  defendant  after 
taking  part  of  the  coal  refused  to  send  the  ship  to  take  any 
more.  The  defendant  pleaded  that  the  coal  delivered  by  the 
plaintiffs  was  not  equal  to  sample,  and  that  the  plaintiffs  had 
detained  the  ship  longer  than  necessary.  On  demurrer  the 
Court,  consisting  of  Wightman,  Crompton,  and  Blackburn, 
JJ.,  held  that  the  j)lea  was  no  answer  to  the  declaration. 

In  Simpson  v.  Cripjnn  (c),  in  1872,  the  defendants  agreed 
to  sell  to  the  plaintiffs  6,000  to  8,000  tons  of  coal,  to  be 
delivered  into  wagons  to  be  sent  by  the  plaintiffs  to  the 
defendants'  collieries,  in  equal  monthly  quantities  during  a 

(a)  ffoare  v.  Eennie,  29  L.  J.  Ex.  73;  5  H.  &  N.  19,  ante,  p.  236. 

(i)  Jonassohn  v.  Toung,  32  L.  J.  Q,.  B.  285 ;  4  B.  &  S.  296. 

(c)  Simpson  v.  Crippin,  42  L.  J.  Q.  B.  28 ;  L.  E.  8  Q.  B.  14,  ante,  p.  238. 
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period  of  twelve  months.  During  the  first  month  the  plain- 
tiffs sent  wagons  for  158  tons  only,  instead  of  at  least  500. 
The  defendants,  at  the  expiration  of  the  month,  gave  notice 
that,  as  the  regular  and  punctual  withdrawal  of  the  stipulated 
quantity  in  each  month  was  the  sole  inducement  for  them  to 
entertain  the  contract,  they  now  cancelled  it,  and  refused  to 
deliver  any  more  coal.  The  Court  of  Queen's  Bench  held 
that  the  defendants  were  not  entitled  to  do  so,  notwith- 
standing the  plaintiffs'  breach. 

It  should  he  observed  that  by  section  39  (2)  of  the  Sale  of' 
Goods  Act,  "Where  the  property  in  goods  has  not  passed  to 
"  the  buyer,  the  unpaid  seller  has,  in  addition  to  his  other 
"  remedies,  a  right  of  withholding  delivery  similar  to  and  co- 
"  extensive  with  his  rights  of  lien  and  stoppage  in  transitu 
"  where  the  property  has  passed  to  the  buyer."  This  sub- 
section is  declaratory  and  is  based  on  the  law  as  laid  down  in 
the  following  case. 

In  Ex  parte  Chalmers  {a),  in  1873,  the  facts  were  that 
Hall  and  Co.  contracted  to  sell  Edwards  330  tons  of  bleaching 
powder,  to  be  delivered  at  the  rate  of  thirty  tons  a  month 
from  February  to  December,  both  inclusive,  payment  by  cash 
fourteen  days  after  each  delivery.  All  the  deliveries  up  to 
and  including  the  October  one  were  delivered  and  paid  for : 
the  November  instalment  w^as  delivered,  but  not  paid  for.  On 
the  20th  of  December  Edwards  became  insolvent,  and  on  the 
23rd  of  December  Hall  and  Co.  wrote  to  him,  "  "We  give  you 
"  notice  that  we  refuse  to  deliver  any  more  bleaching  powder 
"  upon  your  contract."  The  December  instalment  was  not 
delivered.  Edwards  was  adjudicated  bankrupt,  and  Chalmers, 
as  trustee,  claimed  the  delivery  of  thirty  tons  of  bleaching- 
powder  ;  and  on  Hall  and  Co.'s  refusal,  he  claimed  150L 
damages. 

The  Court  held  he  could  not  do  so.  Sir  Gr.  Mellish,  L.  J., 
delivered  a  judgment  in  which  Lord  Selborne,  L.  C,  and  Sir 
"W.  M.  James,  L.  J.,  concurred.  He  said  :  "  The  first  question 
"  that  arises  is,  what  are  the  rights  of  a  seller  of  goods  when 

(a)  Exp.  Chalmers,  42  L.  J.  Oh.  37  ;  8  Oh.  App.  289. 
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"the  purchaser  becomes  insolvent  before  the  contract  for  sale 
"has  been  completely  performed?  I  am  of  opinion  that  the 
"  result  of  the  aiithorities  is  this — that  iu  such  a  case  the 
"  seller,  notwithstanding  ho  may  have  agreed  to  allow 
"  credit  for  the  goods,  is  not  bound  to  deliver  any  more  goods 
"  under  the  contract  until  the  price  of  the  goods  not  yet 
"delivered  is  tendered  to  him;  and  that  if  a  debt  is  due  to 
"  him  for  goods  already  delivered  he  is  entitled  to  refuse  to 
"  deliver  any  more  till  he  is  paid  the  debt  due  for  those 
"  already  delivered,  as  well  as  the  price  of  those  still  to  be 
"delivered.  .  .  .  I  agree  with  what  was  said  by  Crompton,  J., 
"  in  Oriffiths  v.  Peirii  {a),  that  the  mere  fact  of  the  insolvency 
"  of  the  purchaser  did  not  put  an  end  to  the  contract.  It 
"  certainly  would  be  very  unfair  if  it  had  that  effect  "  (h). 

In  ^forgaii  v.  Bain  (c),  in  1874,  the  defendants  had,  on  the 
5th  of  February,  contracted  to  sell  to  the  plaintiffs  200  tons 
of  iron.  On  the  12th  of  March,  the  plaintiffs,  finding  them- 
selves unable  to  meet  their  liabilities,  determined  to  suspend 
payment,  and  informed  the  defendants  of  the  fact  on  the 
14th  of  March.  On  the  5th  of  April  the  first  meeting  of 
the  creditors  was  held,  at  which  it  was  agreed  to  accept  a 
composition  of  fi.ve  shillings  in  the  pound.  The  plaintiffs  did 
not  refer  to  their  contract  with  the  defendants  in  their  state- 
ment of  affairs,  but  it  was  known  to  those  present  at  the 
meeting.  By  the  1st  of  May  three  new  partners  had  joined 
the  plaintiffs'  firm,  and  as  ii-on  had  risen,  they,  on  the  13th 
of  May,  demanded  a  delivery  of  the  iron  piirsuant  to  the  con- 
tract. The  defendants  at  once  repudiated  the  contract.  It 
was  stated  in  argument  that  b)'  the  usage  of  the  iron  trade 
no  delivery  would  be  due  under  the  contract  iintil  the  1st  of 
April.  Lord  Coleridge,  C.  J.,  delivering  judgment  for  the 
defendants,  said :  "  The  question  that  is  raised  for  our  eon- 
"  sideration  is,  whether,  on  the  1 3th  of  May,  there  had  been 


(a)  Griffiths  V.  PrtTi/,  28  L.  J.  Q.  B.  204 ;  1  E.  &  E.  688. 

(b)  As  to  what  justifies  a  seller  in  considering  the  buyer  to  be  insolvent,  see  In 
re  Phcenix  Bessemer  Steel  Co.,  Ex  p.  Carnforth  Hmmatite  Iron  Co.,  in  1876,  46  L.  J. 
Ch.  115;  4  Ch.  D.  108  ;  and  ante,  p.  413. 

(c)  Morgan  v.  Bain,  44  L.  J.  C.  P.  47 ;  L.  E.  10  0.  P.  15. 
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'  a  rescission  of  the  contract.  Eescission  must  be  by  both 
'parties;  either  both  must  have  intended  to  rescind,  or  one 
'  must  have  so  acted  as  to  justifj'  the  other  in  thinking  that 
'  he  intended  to  rescind.  .  .  .  Non-payment  for  one  or 
'  tM'o  instalments  of  the  iron  would  not  be,  per  se,  conduct 
'  justifying  the  conclusion  on  the  A^endor'^s  part  that  the 
'  purchaser  intended  to  abandon  the  contract.  There  might, 
'  however,  be  additional  circumstances  in  connection  with 
'  which  such  non-payment  would  be  sufficient  to  justify  such 
'  a  conclusion  on  the  vendor's  part.  Ilere  the  purchaser  was 
'  insolvent.  It  would  be,  it  appears  to  me,  in  accordance 
'  with  what  I  have  before  said  as  to  the  law  on  this  subject, 
'  the  duty  of  the  insolvent  purchaser,  if  he  meant  to  insist 
'  on  the  contract,  to  claim  delivery  of  the  instalments  from 
'  time  to  time  as  they  became  due,  and  to  offer  cash  in 
'  payment  for  them." 

In  the  ease  of  Ex  parte  Stapleton  (a),  in  the  Court  of  Appeal 
in  1879,  Stapleton  contracted  to  sell  to  Nathan  a  cargo  of 
maize  ;  subsequently,  on  the  19th  of  January,  Nathan  filed  a 
liquidation  petition,  and  a  receiver  was  appointed,  ahd  a  corre- 
spondence took  place  between  Stapleton  and  the  receiver. 
On  the  31st  of  January  Stapleton  wrote  to  the  receiver,  "  I 
"  propose  to  sell  at  a  time  when  I  shall  consider  most  advisable, 
"  and  then  claim  on  the  estate  for  the  loss.  Have  you  any 
"  proposal  to  make  ?  " 

On  the  6th  of  February,  the  market  being  a  falling  one, 
Stapleton  contracted  to  sell  the  cargo  to  Schroder  and  Co.  for 
688/.  less  than  Nathan  had  contracted  to  pay.  On  the  7th  of 
February,  the  receiver  wrote  to  inform  Stapleton  that  he  had 
no  right  to  deal  with  the  cargo,  before  tendering  it  to  him. 
On  the  8th,  Stapleton  tendered  it,  and  the  receiver,  on  the 
12th,  wrote,  that  as  Stapleton  had  resold  before  tendering,  he 
reserved  his  right  to  regard  the  contract  as  cancelled. 
Stapleton  tendered  a  proof  against  the  estate  of  Nathan  for 
688L  The  Court  allowed  the  claim.  Jessel,  M.  R.,  said : 
"  I  am  of  opinion  that  if  a  person  who  has  entered  into  a 

(a)  Ex  p.  Stapleton,  10  Oh.  D.  586. 
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"  contract  of  this  kind  gives  to  the  veuclor  before  he  has 
"  parted  with  the  goods  that  which  amoimts  ui  effect  to  this 
"  notice:  '  I  have  parted  with  all  my  property,  and  am  miable 
"  '  to  pay  the  price  agreed  upon,'  it  is  equivalent  to  a 
"  repudiation  of  the  contract.  Of  course  that  would  not 
"  affect  the  right  of  the  trustee  in  liquidation  to  elect  to 
"fulfil  the  contract  on  paying  the  price  in  cash,  provided 
"  that  he  does  so  within  a  reasonable  time.  But,  if  he  does 
"  not  do  that,  I  think  that  the  vendor  is  entitled  to  treat  the 
"  contract  as  broken,  without  making  any  tender  of  the  goods 
"  to  the  trustee." 

In  Freeth  v.  Bnir{a),  in  1874,  the  facts  were  that  on  the 
28th  of  November,  1871,  the  plaintiffs  agreed  to  buy  of  the 
defendants  250  tons  of  pig  iron,  "  half  to  be  delivered  in  two 
"  weeks,  remainder  in  four  weeks.  Payment,  net  cash  fourteen 
"  days  after  delivery  of  each  parcel,"  The  market  was  a 
rising  one.  No  iron  was  delivered  imtil  the  15th  of  February, 
when  10^  tons  were  sent  to  the  plaintiffs,  who  complained  of 
the  unpunctual  deliveries,  and  inquired  whether  the  defendant 
would  deliver  the  remainder  of  the  iron,  or  whether  they  should 
buy  in  against  him ;  the  defendant  said  it  was  his  intention 
to  deliver  the  remainder.  On  the  29th  of  May,  125  tons  had 
been  delivered,  and  the  defendant  asked  for  payment  for 
them,  promising  to  deliver  the  remainder.  The  plaintiffs 
declined  to  pay,  under  the  belief  that  they  were  entitled  to 
deduct  from  the  amoimt  clue  to  the  defendant  any  loss  which 
they  might  incur  in  case  the  defendant  should  fail  to  deliver 
the  remainder  of  the  iron,  and  in  reply  to  a  letter  from  the 
defendant  demanding  payment,  put  forward  a  claim  for  250/., 
being  21.  per  ton  on  the  125  tons  undelivered.  The  plaintiffs 
ultimately  (but  not  until  after  an  action  had  been  brought  to 
recover  the  price)  paid  for  the  125  tons  delivered,  and  then 
brought  this  action  for  the  refusal  to  deliver  the  remaining 
125  tons,  and  obtained  a  verdict  subject  to  the  opinion  of  the 
Court.  The  Court  upheld  the  verdict,  and  Lord  Coleridge, 
C.  J.,  said  that  "  in  cases  of  this  sort,  where  the  question  is 

(a)  Freeth  v.  Burr,  43  L.  J.  C.  P.  91 ;  L.  E.  9  C.  V.  208. 
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"  whether  the  one  party  is  set  free  by  the  action  of  the  other, 
"  the  real  matter  for  consideration  is  Avhether  acts  or  conduct 
"  of  the  one  do  or  do  not  amount  to  an  intimation  of  an 
"  intention  to  abandon  and  altogether  to  refuse  performance 
"  of  the  contract.  The  true  question  is,  whether  the  acts 
"  and  conduct  of  the  party  evince  an  intention  no  longer  to 
"  be  bound  by  the  contract."  And  this  statement  was  fre- 
quently approved  in  the  case  of  Mi'rsey  Steel  and  Iron  Co.  v. 
Xaylor  (a)  in  the  House  of  Lords  iu  1884. 

In  Bloomer  v.  Bernstein  (h),  in  1874,  the  plaintiff  had 
agreed  to  buy  from  3,650  to  5,110  tons  of  old  iron  rails, 
'.'  delivery  to  take  place  during  1872,  and  to  be  completed  in 
"  December  of  that  year,  payment,  net  cash  against  bill  of 
"lading."  On  the  27th  of  January  the  defendant  sent  the 
plaintiff  an  invoice  for  257  tons  amounting  to  1,390/.,  which 
sum  was  paid  by  the  plaintiff,  and  he  received  the  bill  of 
lading.  On  the  31st  of  January  an  invoice  was  sent  to  the 
plaintiff  for  a  further  quantity  of  rails  amounting  to  907/., 
but  the  plaintiff  did  not  take  up  the  bills  of  lading.  On  the 
7th  of  February  the  defendant  gave  notice  that  if  the  bills  of 
lading  were  not  taken  up  the  iron  would  be  sold.  On  the 
13th  of  February  it  was  sold  in  a  rising  market,  for  a  sum 
greater  than  the  contract  price.  On  the  14th  of  February 
the  defendant  informed  the  plaintiff  that  as  he  had  not  taken 
up  the  bills  of  lading  the  contract  would  be  cancelled.  A 
correspondence  followed,  and  finally  on  the  19th  of  February 
the  plaintiff  wrote  to  the  defendant  saying  that  if  the  iron 
was  not  delivered  he  would  buy  in  against  him.  On  the 
20th  of  February  the  defendant  again  said  that  the  contract 
was  rescinded.  The  plaintiff  filed  a  petition  for  liquidation 
on  the  22nd  of  February.  The  creditors  determined  to  have 
nothing  to  do  with  the  plaintifE's  contracts,  and  on  the  28th 
of  June,  after  a  composition  had  been  accepted,  reassigned  to 
the  plaintiff  his  estate.  On  the  23rd  of  July  the  plaintiff 
wrote  to  the  defendant  demanding  a  renewal  of  the  deliveries. 


(a)  Mersey  Steel  and  Iron  Co.  v.  Naylor,  53  L.  J.  Q.  B,  497 ;  9  App.  Oa.  434. 
(6)  Bloomer  v.  Bernstein,  43  L.  J.  0.  P.  375  ;  L.  E.  9  0.  P.  588. 
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No  demand  had  been  made  between  February  and  July,  and 
it  was  held  by  Lord  Coleridge,  C.  J.,  Brett  and  Grove,  JJ., 
that  the  defendant  was  justified  in  repudiating  the  contract, 
the  jury  having  found  that  a  state  of  things  had  existed 
which  justified  the  defendants  in  believing  that  the  contract 
was  intended  to  be  put  an  end  to  by  the  plaintifE. 

In  Brandt  v.  Luwrcncc  («),  in  1876,  the  defendant  having 
contracted  with  the  plaintiff  to  purchase  a  large  quantity  of 
oats  to  be  shipped  by  steamer  or  steamers,  refused  to  accept 
both  shiploads  on  the  ground  that  they  had  not  been  shipped 
within  the  stipulated  time.  The  jury  found  that  the  first 
ship  had  been  loaded  in  time  but  not  the  second,  and  the 
Court  held  that  he  was  bound  to  accept  the  first,  for  when  it 
was  tendered  there  was  nothing  to  show  that  the  plaintiff 
would  not  or  could  not  complete  the  contract. 

In  Oleuga  v.  West  Cumberkmd  Iron  and  Stn'l  Co.  (h),  in 
1879,  the  contract  was  for  the  sale  of  a  certain  quantity  of 
Spanish  iron  ore,  to  be  delivered  by  instalments  when  freights 
should  be  below  a  certain  limit.  Partly  through  freights 
being  above  the  limit,  and  partly  through  wars  in  Spain,  a 
large  quantity  was  undelivered  long  after  the  expiration  of 
the  time  within  which  all  would  have  been  delivered  but  for 
those  circumstances.  The  defendants  refused  to  accept  any 
more.  But  the  Court  seems  to  have  been  of  opinion  that 
they  were  bound  to  accept  deliveries  postponed  by  reason  of 
high  freights. 

In  Honck  v.  Midler  (c),  in  1881,  the  defendant  had,  in 
October,  1879,  agreed  to  sell  and  deliver  to  the  plaintiff 
2,000  tons  of  pig  iron  "in  November,  1879,  or  equally  over 
"November,  December,  and  January  next  at  Qd.  per  ton 
"  extra."  On  the  1st  of  November  the  defendant  wrote  to  the 
plaintiff's  agent  asking  if  he  would  take  the  whole  of  the 
iron  in  November ;  a  correspondence  passed,  and  on  the 
22nd  of  November  the  plaintiff's  agent  wrote  to  the  defendant 

(a)  Braiidt  v.  Laivrence,  46  L.  J.  Q.  B.  237 ;  1  Q.  B.  D.  344,  ante,  p.  248 ;  see 
also  Beitter  v.  SaJa  (1879),  48  L.  J.  0.  P.  492  ;  4  0.  P.  D.  239. 

(6)  Oleaya  v.  West  Cumberland  Iron  and  Steel  Co.,  L.  P.  4  Q.  B.  D.  472. 
(c)  Hmidi  V.  Mailer,  50  L.  J.  Q.  B,  529 ;  7  Q.  B.  D.  92, 
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asking  him  to  defer  shipping  any  of  the  iron  until  December 
so  as  to  allo-w  the  plaintiff  to  take  delivery  of  all  in  December 
and  January.  The  defendant  replied  on  the  1st  of  December 
that  he  had  cancelled  the  contract;  to  which  the  plaintifE 
answered  that  he  declined  to  consider  the  contract  rescinded. 
Field,  J.,  at  the  trial,  held  that  the  plaintifE  was  entitled  to 
recoA^er,  but  in  the  Court  of  Appeal,  BramAvell  and  Baggallay, 
L.  JJ.,  were  of  opinion  that  the  plaintifE  had  no  cause  of 
action,  Brett,  L.  J.,  dissenting. 

In  Mersey  Steel  and  Iron  Co.  v.  Naylor  (a),  in  1884,  the 
respondents  purchased  from  the  appellants  5,000  tons  of  steel 
to  be  delivered  in  quantities  of  1,000  tons  per  month,  com- 
mencing in  January,  payment  within  three  days  after  receipt 
of  shipping  documents.  In  January  the  appellants  delivered 
only  a  part  of  the  month's  instalment,  and  early  in  February 
made  a  further  delivery.  Before  payment  became  due  a 
petition  was  presented  for  the  winding  up  of  the  appellant 
company.  The  respondents  did  not  pay  the  amount  due, 
acting  imder  the  erroneous  belief  that  they  could  not  legally 
do  so  without  leave  of  the  Court.  The  liquidator  made  no 
further  deliveries  and  brought  an  action  for  the  price  of  the 
steel  delivered. 

Held,  that  payment  for  a  previous  delivery  was  not  a 
condition  precedent  to  the  right  to  claim  the  next  delivery, 
and  that  the  respondents  had  not,  by  erroneously  postponing 
payment,  acted  so  as  to  show  an  intention  to  repudiate  the 
contract  and  thus  release  the  appellants  from  further  per- 
formance. 

Some  of  the  above  cases  are  not  easy  to  reconcile,  but  it 
really  amounts  to  a  question  of  fact  in  each  case,  and  section 
31  of  the  Sale  of  Goods  Act,  after  providing  that  "unless 
"  otherwise  agreed  the  buyer  of  goods  is  not  bound  to  accept 
"  delivery  thereof  by  instalments,"  goes  on  to  provide  that 
"  where  there  is  a  contract  for  the  sale  of  goods  to  be  delivered 
"  by  stated  instalments,  which  are  to  be  separately  paid  for, 

(a)  Mersey  Steel  and  Iron  Cu.  v.  Naylor,  51  L.  J.  Q.  B.  .576 ;  9  Q.  B.  D.  648  ■ 
33  L.  J.  Q,.  B.  497  ;  9  App.  C'a.  434.  See  also  Ebbw  Vale  Steel  C/o.  v.  Blaina  Iron  Co., 
(1901)  6  Com.  Cas.  33 ;  Braithwaite  y .  Foreign  Hardwood  Co.,  (190o)  2  K.  B.  543. 
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"  and  the  seller  makes  clef  ective  deliveries  in  respect  of  one  or 
"more  instalments,  or  the  buyer  neglects  or  refuses  to  take 
"  delivery  of  or  pay  for  one  or  more  instalments,  it  is  a  question 
"in  each  case  depending  on  the  terras  of  the  contract  and  the 
"  circumstances  of  the  case,  whether  the  breach  of  contract  is  a 
"  repudiation  of  the  whole  contract  or  whether  it  is  a  severable 
"  breach  giving  rise  to  a  claim  for  compensation  but  not  to 
"  a  right  to  treat  the  whole  contract  as  repudiated." 

The  cases  in  which  the  buyer,  though  in  default,  was  not 
insolvent  are  not  necessarily  authorities  for  the  extent  of  the 
seller's  rights,  when  there  has  been  insolvency,  and  still  less 
for  the  effects  of  stoppage  in  transitu.  But  the  subjects  are 
very  closely  connected,  and  if  the  one  class  of  seller's  rights 
was  clearly  and  accurately  defined,  it  would  go  far  to  settle 
the  extent  of  the  others. 

If  the  seller  had  a  right  to  rescind  the  contract  after  a 
defaidt  in  the  buyer,  it  would  be  very  reasonable  that  he 
should  have  the  same  right  on  his  insolvency  before  default, 
and  that  a  stoppage  in  transitu  should  be  considered  as  an 
election  to  exercise  that  right ;  but  it  is  difficult  to  see  how 
the  seller  could  acquire  a  power  to  rescind  the  contract,  by 
the  act  of  putting  the  goods  in  motion,  and  then  stopping 
them,  if  he  had  it  not  before. 

The  right  to  stop  in  transitu  may,  as  we  have  seen,  be 
exercised  by  the  seller,  although  he  is  partially  paid  [Hodgson 
V.  Loij  («)) ;  or,  although  he  has  received  bills  for  the  full 
price  which  he  has  negotiated,  and  which  are  outstanding 
[Feise  v.  Wray  (b)),  and  that  without  tendering  or  returning 
either  the  money  or  the  bills  (Edtvards  v.  Bretver  (c)) .  It  seems 
very  difficult  to  consider  the  stoppage  in  transitu  as  amounting 
to  a  rescission  of  the  contract,  when  the  seller  may  exercise 
it  when  he  has  not  restored,  and,  as  in  Feise  v.  Wraij  (h), 
from  his  own  insolvency,  cannot  restore  the  buyer  to  his 
original  position.     No  such  difficulty  is  in  the  way  if  the 


(a)  Hodgson  v.  £01/,  7  T.  E.  455,  ante,  p.  354. 
{b)  Feise  v.  Wray,  3  East,  95,  ante,  p.  350. 
(0)  Edwards  v.  Brewer,  2  M.  &  W.  375. 
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stoppage  is  considered  as  doing  no  more  than  putting  the 
seller  in  possession  of  the  goods  as  a  security. 

In  Chiji  V.  Harrison  (a),  in  1829,  which  was  an  action  on  a 
policy  of  insurance,  there  had  been  an  agreement  for  the 
supply  of  goods  free  on  board.  The  seller  shipped  the  goods 
accordingly,  and  by  so  doing  appropriated  them  to  the  con- 
tract, and  converted  the  agreement  into  a  sale.  The  buyer 
insured  his  interest  in  the  goods  :  they  were  damaged  by  one 
of  the  perils  insured  against ;  then  the  buyer  became  insolvent, 
and  the  seller  stopped  the  goods,  already  damaged,  in  transitu. 
The  insurers  contended  that  the  stoppage  /;/  transitu  rescinded 
the  contract,  and  put  an  end  to  the  buyer's  interest  in  the 
goods,  so  that  he  had  sustained  no  damage.  The  assignees 
contended  that  the  bankrupt  retained  the  general  property  in 
the  goods.  The  Kmg's  Bench  took  time  to  consider,  and 
decided  in  favour  of  the  insurers  ;  but  it  appears  from  Mr. 
Baron  Parke's  statement,  in  James  v.  Grifin  (h),  that  they 
decided  it  on  the  special  ground,  that  in  this  case  the  only 
appro j)riation  of  the  goods  was  that  accompanying  the  parting 
with  possession,  and  that,  as  the  stoppage  in  transitu  at  all 
events  put  the  party  in  the  same  position  as  if  he  had  not 
parted  with  the  possession,  it  must  imdo  the  appropriation 
that  accompanied  that  parting  with  possession,  so  that  the 
goods,  which  were  in  fact  lying  shattered  and  valueless  on 
the  beach  at  Elsinore,  were,  in  contemplation  of  law,  in  the 
same  position  as  if  they  had  never  left  the  seller's  warehouses 
at  St.  Petersburg. 

It  seems  a  fair  inference,  that  the  Judges  who  adopted 
such  a  very  artificial  distinction,  in  order  to  avoid  deciding 
what  was  the  effect  of  stoppage  in  transitu,  were  not  able  to 
agree  in  forming  their  judgment  on  the  general  question. 

In  Gibson  v.  Carriithers  (c),  in  1841,  the  Court  of  Exchequer 
differed,  in  a  case  which,  though  not  directly  involving  this 
point,   yet    threw   considerable    light    on    their   Lordships' 


(a)  Clay  v.  Harrison,  10  B.  &  0.  99. 
(6)  James  v.  Oriffin,  2  M.  &  W.  632. 
(c)  Gibson  v.  Carruthers,  11  L.  J.  Ex,  145  ;  8  M.  &  W.  321. 
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opinions   upon   it.     In  that   case,   Harris  had  agreed  with 
Carruthers  and  Co.,  that  he  should  charter  a  ship,  and  send 
her  out  to  Odessa,  that  Carruthers  and  Co.  shoukl  there  load 
her  with  linseed,  and  have  the  bills  of  lading  made  out  to 
their  order,   and  that  Harris  should  pay  the  price  on  the 
receipt  of  the  invoice  and  bill  of  lading.     Harris  did  send 
out  the  vessel,  but  became  bankrupt  before  her  arrival,  and 
Carruthers  and  Co.  refused  to  load  the  vessel.     The  question 
in  the  case  was,  whether  the    assignees    of    the  bankrupt 
could  maintain  an  action  for  this  refusal.     It  is  clear  that  no 
question  about  stoppage  in  transitu  was  directly  involved  in 
this  ;  the  goods  were  never  even  appropriated,  far  less  put  in 
transitu,  and  what  the  defendants  sought  was,  to   consider 
the  insolvency  an  excuse  for  not  proceeding  with  an  execu- 
tory contract.     J3ut  the   subject  was  analogous   to  that  of 
stoppage    in    transitu,   and  Lord  Abinger  delivered  a  very 
interesting  judgment,  in  Avhich  he  assumes  that  Carruthers 
and  Co.  might,  if  they  had  put  the  goods  on  board,  have 
altered  the  consignment  and  stopped  them  in  transitu,  and 
that  if  they  had  done  so,  it  would  have  operated  as  a  rescission 
of  the  contract,  and  on  these  assumptions  he  argues  very  con- 
vincingly that  they  must  hixxe  a  right  to  rescind  the  contract 
before  putting  the  goods  on  board  ;  for  this,  amongst  other 
reasons,  he   thought   that    the  plaintiffs  could   not  recover. 
The  other  three  Judges,  Parke,  B.,  Gurney,  B.,  and  Rolfe, 
B.,  were  of  a  different  opinion.     They  pointed  out  that  there 
was  not  to  be  any  travsitus,  properly  so  called,  in  this  case, 
as  Carruthers  and  Co.  were  to  keep  the  control  of  the  goods 
till  payment,  and  they  confine  their  judgment  to  the  single 
point,  that  bankruptcy  or  insolvency  does  not  by  itself  render 
an  executory  contract  voidable,  at  the  election  of  the  solvent 
party.     But  though  they  in  express  words  avoid  deciding 
what  the  effect  of  stoppage  in  transitu  would  have  been,  it 
is  not  too  much  to  say,  that  the  tendency  of  their  reasoning, 
and  especially  of  that  oi  Parke,  B.,  is  to  show  that  stoppage 
in  transitu  does  not  do  more  than  restore   to  the  seller  a 
security   for  the   unpaid   price,    and   does   not   rescind   the 
contract. 
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In  Wentworfh  v.  Onilmmtr  {a),  in  1842,  the  point  was 
discussed  before  Lord  Abinger,  Parke,  B.,  Alderson,  B.,  and 
Rolfe,  B.,  and  the  Court  then,  though  not  deciding  the  point, 
intimated  that  Lord  Abinger  thought  that,  subject  to  some 
qualifications,  stoppage  /;;  iransitti,  did  operate  as  a  rescission 
of  the  contract,  and  that  the  other  three  Judges  Avere  strongly 
inclined  to  thiuk,  that  its  effect  was  only  to  replace  the 
seller  in  the  same  position  as  if  he  had  not  parted  with  the 
possession,  and  entitle  him  to  hold  the  goods  until  the  price 
was  paid  down. 

In  that  case  the  goods  were  despatched  in  two  parcels, 
by  two  different  carriers  ;  one  parcel  was  stopped  in  transitu, 
the  other  reached  its  destmation.  The  question  was,  what 
effect  this  partial  stoppage  in  transitu  had  upon  the  insol- 
vent's property  in  the  other  parcel.  Parke,  B.,  in  delivering 
the  judgment  of  the  Court,  said  :  "  What  the  effect  of  stop- 
"  page  in  transitu  is,  whether  entirely  to  rescind  the  contract, 
"  or  merely  to  replace  the  vendor  in  the  same  position  as  if 
"  he  had  not  parted  with  the  possession,  and  entitle  him  to 
"  hold  the  goods  until  the  price  be  paid  down,  is  a  point  not 
"  3"et  finally  decided,  and  there  are  difficulties  attending  each 
"  construction.  If  the  latter  supposition  be  adopted  (as  most 
"  of  us  are  strongly  inclined  to  think  it  ought  to  be,  on  the 
"  weight  of  authority),  the  vendor  is  entitled  to  retain  the 
"  part  actually  stopped  in  transitu,  till  he  is  paid  the  price 
"  of  the  whole,  but  has  no  right  to  retake  that  which  has 
"  arrived  at  its  journey's  end.  His  right  of  lien  is  reverted 
"  on  the  part  stopped,  but  no  more.  My  Lord  Chief  Baron 
"  has  expressed  an  opinion,  to  which  he  still  adheres,  that  the 
"  contract  is  rescmded  by  a  stoppage  in  transitu,  but  he  does 
"  not  think  that  this  affects  the  right  of  the  vendee  to  retain 
"  that  portion  of  the  goods  which  have  been  actually  de- 
"  livered  to  him,  or  in  other  words,  have  reached  the  place  of 
"  their  destination,  more  especially  when  the  goods  and  the 
"  price  may  be  apportioned,  as  in  the  present  case,  and  a  new 


(a)  Weiitiuorth  v.  Oiitlnraite,  12  L.  J.  Ex.  172;  10  M.  &  W.  436;  considered  in 
Exp.  Chalmers  (1873),  42  L,  J,  Bk.  37 ;  L,  E,  8  Ch.  289, 
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"  contract  be  implied  from  the  actual  delivery  and  retention 
"  of  a  part." 

It  is  to  be  observed,  that  Lord  Abiuger,  whilst  h()ldiug 
that  stoppage  //;  tramitii  rescinded  the  contract,  yet  did  not 
hold  that  this  rescission  was  complete,  or  to  be  f  (jllowed  by  all 
the  consequences  which  attend  a  rescission.  He  never  had 
occasion  during  his  life  to  explain  what  the  precise  force  of 
these  qualifications  was,  but  it  seems  probable  that  he  Avould, 
if  called  upon  to  explain  his  views,  have  said,  as  he  hinted  in 
Gibson  v.  Carnithers  (a),  that  stoppage  m  transitu  was  an  arbi- 
trary rule,  adopted  for  the  advantage  of  trade,  and  that  no 
common  law  phrase  could  exactly  express  its  effect,  but  that 
"  rescission  "  came  nearest  to  it,  but  that  such  qualifications 
must  be  attached  as  were  by  usage  found  to  be  for  the 
advantage  of  trade. 

But,  however  doubtful  it  may  have  been  formerly,  it  is 
clear  law  now  that  stoppage  in  transitu  is  not  a  rescission  of 
the  contract  (h). 

Hitherto  the  rights  which  the  seller  has  over  the  goods 
before  they  have  come  into  the  buyer's  possession,  and  the 
seller's  right  to  withhold  delivery,  to  stop  in  transitu,  to 
retake  possession,  to  resell  and  to  rescind,  have  been  the 
chief  subject  of  mvestigation.  It  is  now  proposed  to  consider 
the  other  remedies  which  are  available  to  the  party  failed 
against  where  there  has  been  a  breach  of  contract.  These 
remedies  are  dealt  with  by  the  Sale  of  Goods  Act  as  follows  : — 

"Section  49. — (1.)  Where,  under  a  contract  of  sale,  the 
property  in  the  goods  has  passed  to  the  buyer,  and  the 
buyer  wrongfully  neglects  or  refuses  to  pay  for  the  goods 
according  to  the  terms  of  the  contract,  the  seller  may 
maintain  an  action  against  him  for  the  price  of  the  goods. 

"  (2.)  Where,  under  a  contract  of  sale,  the  price  is  payable 
on  a  day  certain  irrespective  of  delivery,  and  the  buyer 
wrongfully  neglects  or  refuses  to  pay  such  price,  the  seller 
may  maintain  an  action  for  the  price,  although  the  property 

(a)  Oibson  v.  Oarruthers,  8  M.  &  W.  321,  ante,  p.  518. 

(J)  Per  Cairns,  L.  J.,  in  ScJiotsman  v.  Lanes,  ami  Yorhs.  Ry.  Co.,  36  L.  J.  Ch. 
366;  L.  B.  2  Ch.  Ap.  340;  and  Sale  of  Goods  Act,  1883,  s.  48. 
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ill  the  goods  has  not  passed,  and  the  goods  have  not  been 
apjiropriated  to  the  contract." 

These  two  sub-sections  deal  -with  the  seller's  remedy  where 
the  buyer  refuses  to  pay  for  the  goods  according  to  the  terms 
of  the  contract.  The  following  two  sub-sections  indicate  the 
remedy  where  the  buyer  refuses  to  accept  and  pay  for  the 
goods : — 

"  50. — (1.)  Where  the  buyer  wrongfully  neglects  or 
refuses  to  accept  and  pay  for  the  goods,  the  seller  may 
raaintam  an  action  against  him  for  damages  for  non- 
acceptance. 

"  51. — (1.)  Where  the  seller  wrongfully  neglects  or  refuses 
to  deliver  the  goods  to  the  buyer,  the  buyer  may  maintain  an 
action  against  the  seller  for  damages  for  non-delivery." 

It  is  usual  to  speak  of  the  failure  of  either  party  to  do 
what  he  has  promised  to  do  as  "  a  breach  of  the  contract." 
Correctly  speaking,  it  is  the  promise  to  do  so  something 
which  has  been  broken ;  the  contract  with  all  its  liabilities 
remains  binding. 

In  the  first  place,  it  will  be  desirable  to  refer  to  the  effect 
which  a  condition  precedent  has  upon  the  position  of  the 
parties.  In  the  case  of  a  simple  sale  the  buyer  cannot  be 
called  upon  to  pay  the  price  of  the  goods  until  the  two 
implied  conditions  precedent,  viz.,  that  the  property  in  the 
goods  shall  have  been  passed  to  him,  and  that  the  seller  shall 
have  delivered  or  tendered  them,  shall  have  been  performed. 
If  there  are  no  special  terms  in  the  contract  the  property 
passes  to  the  buyer  as  soon  as  the  bargain  is  concluded,  and 
the  goods  are  then  at  the  buyer's  risk  and  he  must  pay  for 
them  ;  but  it  may  be  that  the  parties  to  the  contract  have 
agreed  that  the  property  shall  not  pass  until  some  event  has 
happened.  In  such  a  case  the  happening  of  that  event  is  a 
condition  precedent  to  the  passing  of  the  property,  and  to  the 
buyer's  obligation  to  pay. 

When  the  property  has  passed,  the  buyer  is  not  liable  to 
pay  for  the  goods  until  the  seller  delivers  or  tenders  them. 
But  if  the  seller  is  unable  to  tender  them,  in  consequence  of 
the  goods  having  perished,  he  is  in  law  released  from  his 
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obligation  to  tender,  and  the  buyer  must  pay  for  the  unde- 
livered goods  if  the  property  had  passed  to  him,  <.u  the 
priaciple  laid  down  in  lai/lor  v.  Caldwell  (a),  in  1863,  "  The 
"  principle  seems  to  us  to  be  that  in  contracts  in  which  the 
"performance  depends  on  the  continued  existence  of  a  given 
"  person  or  thing,  a  cinidition  is  implied,  that  the  impossibility 
"arising  from  the  perishing  of  the  person  or  thing  shall 
"  excuse  the  performance  (6)." 

If  the  party  who  has  the  right  to  avail  himself  of  a  con- 
dition precedent  has  Avaived  it,  or  prevented  it  from  happen- 
ing or  being  performed  (c),  he  cannot  afterwards  avail  himself 
of  it.  If  the  buyer  refuses  before  the  seller  tenders  the 
goods  to  accejDt  them  when  tendered,  the  seller  may  at  once 
elect  to  consider  the  buyer's  refusal  as  a  breach  of  contract, 
and  bring  his  action  for  damages  for  the  breach  before  the 
time  for  performance  has  arrived,  or  the  seller  may  decline  to 
consider  the  refusal  as  a  breach,  and  in  that  case  the  contract 
cannot  be  considered  as  broken,  and  each  party  is  bound  to 
do  all  that  he  has  undertaken  to  do  (d) .  If  the  seller  or  the 
buyer  refuse  to  perform  his  part,  the  other  party  need  not 
actually  tender  the  goods  or  the  price.  He  shows  a  good 
cause  of  action  if  he  can  prove  that  he  was  ready  and  willing 
to  do  so. 

In  the  case  of  Biph'tj  v.  M' Chirr  (c),  in  1849,  the  contract 
was,  that  the  plaintiff,  to  whom  a  cargo  of  tea  was  to  be 
consigned  from  China,  was  to  sell  and  deliver  one-third  of  it 
to  the  defendant  in  Belfast  as  soon  as  it  should  arrive  there. 
Before  the  arrival  of  the  cargo  the  defendant  became  dis- 
satisfied with  the  contract,  and  a  correspondence  ensued,  from 
which  the  plaintiff  concluded  that  the  defendant  did  not 
intend  to  fulfil  his  contract,  and  sold  the  tea  on  its  arrival 
without  tendering,  and  brought  this  action  against  him  for 
breach   of   contract.       In   delivering   the   judgment   of   the 


(a)  Taijlor  v.  Caldwell,  32  L.  J.  Q.  B.  164;  3  B.  &  S.  826. 

(i)  See  the  cases  mentioned  in  the  note,  ante,  p.  251. 

[c)  Machay  v.  Dieh,  6  App.  Ca.  251. 

(cQ  Post,  p.  525. 

(e)  Ripley  v.  M'Ohire,  18  L,  J.  Ex.  419 ;  4  Ex.  345. 
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Court  on  the  motion  for  a  new  trial,  Parke,  B.,  said  that  the 
question  left  to  the  jury  was,  "  Whether  there  was  a  refusal 
"  at  any  time,  and  whether  that  refusal  had  been  subsequently 
"retracted;   and  the  jury  having  found,  as  we  think  they 
"  were  warranted  by  the  evidence  to  do,   that  it  had  not, 
"  there  was  certainly  evidence  of  a  continual  refusal  down  to 
' '  and  inclusive  of  the  time  when  the  defendant  was  bound  to 
"  receivfe,  which  would  render  the  defendant  liable,  if  all  the 
"  conditions  precedent  had  been  performed  or  waived  (a)." 
And  when  Lord  Campbell,  C.  J.,  was  delivering  judgment  in 
Cort  V.  Ambergate  BailwiUj  Co.  (h),  he  said  that  it  was  decided 
in  Fiiph'ti  v.  M'Chtre  (c),  "  that  a  refusal  by   the  defendant 
"  before  the  arrival  of  the  cargo  to  perform  the  contract  was 
"  not  of  itself  necessarily  a  breach  of  it,  but  that  such  refusal, 
"  unretracted  down  to  and  inclusive  of  the  time  when  the 
"  defendant  was  bound  to  receive  the  cargo,  was  evidence  of 
"  a  continuing  refusal  and  a  waiver  of  the  condition  precedent 
"  of  delivery,  so  as  to  render  the  defendant  liable  for  the 
"breach  of  contract." 

Next  came  the  leading  case  of  Cort  v.  Ambergate  llaihcaij 
Co.  (b),  in  1851,  where  the  plaintiffs  had  contracted  to  supply 
the  defendants  with  a  large  quantity  of  railway  chairs.  They 
delivered  some  of  them,  and  then  the  defendants  declined  to 
receive  any  more.  For  the  purpose  of  enabling  themselves 
to  carry  out  their  contract,  the  plaintiffs  had  gone  to  con- 
siderable expense  in  buildings.  The  plaintiffs  sued  the 
defendants  for  damages  for  not  accepting,  and  the  defendants 
pleaded  by  way  of  defence  that  the  plaintiffs  had  never 
tendered  the  chairs,  and  that  they  had  not  been  prevented 
from  doing  so  by  them.  Lord  Campbell,  C.  J.,  on  the  motion 
for  a  new  trial,  said  it  was  not  denied  that  if  the  defendants 
would  have  accepted  and  paid  for  the  chairs  the  plaintiffs' 
would  have  supplied  them,  and  continued :  "  We  are  of 
"  opinion,  however,  that  the  jury  were  fully  justified  upon 
'  the  evidence  in  finding  that  the  plaintiffs  were  ready  and 

(a)  See  also  Planche  v.  Colburn,  8  Bing.  14. 

(i)  (Jort  V.  Ambergate  By.  Co.,  20  L.  J.  Q.  B.  460;  17  Q,  B.  127. 

(c)  Bipley  v.  M'Olure,  18  L.  J.  Ex.  419  ;  4  Ex.  345. 
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'  willing  to  perform  tlie  contract,  although  they  never  made 
'  and  tendered  the  residue  of  the  chairs." 

In  Frost  v.  Knig]it{a),  m  1872,  Cockburn,  C.  J.,  delivering 
a  judgment  in  which  Keatuig  and  Lush,  JJ.,  concurred, 
said (6):  "The  law  with  reference  to  a  contract  to  be 
performed  at  a  future  time  where  the  party  boimd  to  per- 
formance announces  prior  to  the  time  his  intention  not  to 
perform  it,  as  established  by  the  cases  of  Hodister  v.  De 
la  Tour  (c),  and  the  Danube  ami  Black  !Sea  Coinpanij  v. 
Zcnos  [d),  on  the  one  hand,  and  Avery  v.  Boivdcn  [e),  Beid 
V.  Hoskins  {/),  and  Bancick  v.  Buba  {g),  on  the  other,  may 
be  thus  stated.  The  promisee,  if  he  pleases,  may  treat  the 
notice  of  intention  as  inoperative,  and  await  the  time  when 
the  contract  is  to  be  executed  and  then  hold  the  other  party 
responsible  for  all  the  consequences  of  non-performance. 
But  ui  that  case  he  keeps  the  contract  alive  for  the  benefit 
of  the  other  party  as  well  as  his  own  ;  he  remains  subject 
to  all  his  own  obligations  and  liabilities  under  it,  and 
enables  the  other  party  not  only  to  complete  the  contract  if 
so  advised,  notwithstanding  his  previous  repudiation  of  it, 
but  also  to  take  advantage  of  any  supervening  circumstance 
which  would  justify  him  in  declining  to  complete  it. 
"  On  the  other  hand,  the  promisee  may,  if  he  thinks 
proper,  treat  the  repudiation  of  the  other  party  as  a 
wrongful  putting  an  end  to  the  contract,  and  may  at  once 
bring  his  action  as  on  a  breach  of  it ;  and  in  such  an 
action  he  will  be  entitled  to  such  damages  as  would  have 
arisen  from  the  non-performance  of  the  contract  at  the 
appointed  time,  subject,  however,  to  abatement  in  respect 
of   any  circumstances  which  may  have  afforded  him  the 

{a)  Frost  v.  Knight,  39  L.  J.  Ex.  277  ;  41  L.  J.  Ex.  78 ;  L.  E.  5  Ex.  3:22 ; 
L.  E.  7  Ex.  111. 

(6)  41  L.  J.  Ex.  79;  L.  E.  7  Ex.  112. 

(c)  Hochster  v.  Be  la  Tour,  22  L.  J.  Q.  B.  455  ;  2  E.  &  B.  678. 

((?)  Danule  and  Black  Sea  Co.  v.  Ze)ios,  31  L.  J.  0.  P.  H4  ;  31  L.  J.  0.  P.  2S4 
11  C.  B.  N.  8.  152 ;  13  0.  B.  N.  8.  825. 

(e)  Avery  v.  Bmvden,  26  L.  J.  Q.  B.  3  ;  6  E.  &  B.  953. 

(/)  Beid  V.  Hoskins,  26  L.  J.  Q.  B.  5  ;  6  E.  &  B.  953. 

(g)  Barwirk  v.  Buba,  26  L.  J.  0.  P.  280 ;  2  0.  B.  N.  S.  563. 
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"  means  of  mitigating  his  loss."  The  words  "  a  wrongful 
"putting  an  end  to  the  contract"  were  probahly  used  only 
in  the  sense  of  breaking  the  contract  and  not  as  rescinding  it. 

But  there  is  nothing  to  prevent  the  parties  from  intro- 
ducing into  their  agreement  any  stipulations  or  conditions 
they  may  think  desirable  :  and  these  stipulations  may  make 
the  obligation  of  either  party  to  be  independent  of  what 
would  otherwise  have  been  an  implied  condition  precedent  (a). 

Thus,  if  the  parties  think  well  to  agree  to  it,  they  may 
agree  that  the  buyer  shall  pay  the  price  at  once,  and  this 
quite  independently  of  where  the  property  is,  and  of  whether 
the  goods  have  been  tendered  or  not.  And  on  the  other 
hand,  they  may  agree  that  the  buyer  shall  not  be  called  upon 
to  pay  the  price,  although  the  property  has  passed  to  him 
and  the  goods  have  been  delivered,  until  the  happening  of 
some  event,  as  in  the  case  of  a  sale  on  credit. 

The  extent  to  which  the  obligations  of  the  parties  are 
within  their  own  control  may  be  seen  from  the  judgment 
of  Blackburn,  J.,  in  the  case  of  the  Calcutta  Co.  v.  De 
Mattos  (h),  cited  on  page  256. 

In  Diuilop  V.  Grote{c),  in  1845,  the  defendants  had,  in 
March,  contracted  to  buy  from  the  plaintifEs  1,000  tons  of  iron 
to  be  delivered  before  the  end  of  April,  "  and  if  the  delivery 
"  of  the  said  iron  should  not  be  required  by  the  defendants 
"  on  or  before  the  30th  day  of  April  then  next  ensuing,  the 
"  said  iron  was  to  be  paid  for  by  the  defendants  on  the  day 
"  and  year  last  aforesaid."  The  defendants  paid  a  portion  of 
the  price  and  refused  to  pay  the  balance.  Cresswell,  J.,  held 
that  the  plaintiffs  were  entitled  to  recover  the  whole 
sum  (d). 

And  in  Castle  v.  IHanfoniic),  in  1870,  the  defendant 
agreed  to  purchase  from  the  plaintiffs  a  quantity  of  ice,  the 
sellers    "  forwarding  bills  of  lading  to  the  purchaser ;    and 

{a)  Sale  of  Goods  Act,  s.  27. 

[h)  The  Calcutta  Co.  \..De  Mattoi,  32  L.  J.  Q.  B.  321. 

(c)  Bunloi)  V.  Grute,  2  Car.  &  Tvir.  153. 

(d)  Section  49  (2)  of  the  Sale  of  Goods  Act  {ante,  p.  J21). 

(e)  Castle  v.  Plat/ford,  39  L.  J.  Ex.  150  ;  L.  E.  5  Ex.  165  :  41  L.  J.  Ex.  44 ; 
L.  E.  7  Ex.  98. 
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"  upon  receipt  thereof  the  said  purchaser  takes  upon  himself 
"  all  risks  and  dangers  of  the  seas,  rivers,  and  navigation 
"of  whatever  nature  or  kind  soever;  and  the  said  H.  H. 
"  Playford  agrees  to  buy  and  recei^-e  the  said  ice  on  its  arrival 
"  at  ordered  port  .  .  .  and  to  pay  for  the  same  in  cash  on 
"  delivery,  at  and  after  the  rate  of  20.s.  sterling  per  ton  of 
"  20  cwt.  weighed  on  board  during  delivery."  .  .  .  The 
plaintiffs  shipped  a  cargo,  and  forwarded  the  bill  of  lading 
to  the  defendant,  by  whom  it  was  received. 

The  ice  was  lost  during  the  voyage  and  the  defendant 
refused  to  pay  for  it.  It  was  held  on  appeal  by  Cockbum, 
C.  J.,  Willes,  Blackburn,  Mellor,  Brett,  and  Grove,  JJ.,  that 
he  was  bound  to  pay  for  it:  Blackburn,  J.,  saj'ing :  "The 
"parties  in  this  case  have  agreed,  whether  the  property 
"passed  or  not,  that  the  purchaser  should,  from  the  time  he 
"  received  the  bills  of  lading,  take  upon  himself  all  risks  and 
"dangers  of  the  seas;  and  ...  I  do  not  see  Avhat  risk  he 
"took  upon  himself  at  ail,  unless  it  was  this,  that  he  said  : 
"  '  If  the  property  perishes  by  the  dangers  of  the  seas,  I  shall 
"  '  take  the  risk  of  having  lost  the  property,  whether  it  be 
"  'mine  or  not.'  "  («). 

It  may  be  that  although  the  condition  precedent  which 
has  not  been  performed  was  something  to  be  performed  by 
one  of  the  parties  to  the  contract,  yet  if  it  was  merely  a 
condition,  and  not  accompanied  by  a  promise  by  that  party  to 
perform  it,  that  party  will  not  be  liable  to  the  other  for  the 
non-performance.  The  question  is  simply,  has  that  person 
promised  to  perform  it,  or  promised  or  undertaken  that  it 
shall  be  performed ;  if  he  has,  he  is  liable  in  damages  if  he 
does  not  perform  it  or  it  is  not  performed.  If  the  contract 
was  merely  that  if  he  performs  it  or  if  it  happens  then  certain 
results  are  to  follow,  he  is  not  liable. 

The  Sale  of  Goods  Act,  by  section  5  (2),  provides  that: — 

"  There  may  be  a  contract  for  the  sale  of  goods,  the 
acquisition  of  which  by  the  seller  depends  upon  a  contingency 
which  may  or  may  not  happen." 

(a)  See  also  Martineau  v.  Kitching,  41  L.  J.  Q.  B.  221  ;  L.  E.  7  Q.  B.  436, 
ai.te,  p.  192;  and  Tregellts  v.  Sewdl,  7  H.  &  N.  574,  ante,  p.  255. 
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In  Boyd  v.  Siffkin  (a),  iu  1809,  the  buyer  sued  the  seller 
for  not  delivering  hemp  which  by  the  contract  was  to  be 
delivered  when  it  should  arrive  by  a  certain  vessel.  The 
vessel  arrived  but  with  no  hemp  on  board,  and  the  plaintiff 
was  nonsuited  (b). 

Vernede  v.  Weber  (c),  in  1866,  was  an  action  for  not 
delivering.  The  contract  was  in  these  terms,  "  Bought  for 
"  account  of  Messrs.  Yernede  and  Company,  of  Mr.  C.  F. 
"  Weber,  the  cargo  of  400  tons  (provided  the  same  be  shipped 
"for  sellers'  account),  more  or  less,  Aracan  Necrensie  rice 
"...  at  lis.  6d.  for  Necrensie,  or  at  lis.  for  Larong,  the 
"  latter  quantity  not  to  exceed  50  tons."  The  cargo  was  found 
on  arrival  to  consist  of  285  tons  of  Larong  and  159  tons  of 
Latourie  ;  and  the  plaintiffs  alleged  as  the  defendants' 
breach  of  contract,  that  the  cargo  was  not  Aracan  j^ecrensie  ; 
but  the  Court  of  Exchequer  was  of  opinion,  that  there 
was  no  absolute  warranty  that  the  rice  which  was  shipped 
should  be  Aracan  Necrensie,  but  was  subject  to  the  proviso 
that  such  a  cargo  should  be  shipped  (d). 

These  cases  may  be  contrasted  with  Hale  v.  Euwson  {e),  in 
1858,  which  was  an  absolute  contract  to  deliver,  provided 
the  ship  should  arrive,  whether  the  goods  were  on  board  or 
not.  The  ship  arrived,  but  with  no  goods  on  board,  and  the 
buyer  brought  this  action  for  damages  for  not  delivering 
goods  according  to  contract.  The  sale  was  of  50  cases  of 
East  India  tallow,  to  be  delivered  on  the  safe  arrival  of  the 
Countess  of  Elgin.  The  defendants  pleaded  that  the  ship 
had  arrived  without  any  tallow  on  board  without  any  negli- 
gence on  their  part.  The  plaintiffs  demurred,  on  the  ground 
that  the  defendants  had  contracted  to  deliver  unconditionally. 


(a)  Bciyd  v.  Siffkin,  2  Camp.  326. 

(b)  See  ante,  p.  252;  and  Hawea  v.  Humble,  2  Oamp.  327,  n.  ;  Idle  v.  Thornton, 
3  Camp.  274 ;  Johnson  v.  Macdonald,  12  L.  J.  Ex.  99  ;  9  M.  &  W.  601  ;  Lovatt  v. 
HamiUon,  5  M.  &  W.  639. 

(r)   Vernede  v.  Wehtr,  25  L.  J.  Ex.  326  ;   1  H.  &  N.  311. 

((/)  See  also  BriiHh  v.  Mijers,  39  L.  J.  Q.  B.  210;  41  L.  J.  Q.  B.  91 ;  L.  E.  5 
U.  B.  429;  L.  E.  7  Q.  B.  139,  ante,  p.  259  and  other  cases  on  conditions  pre- 
cedent. 

(e)  Hale  v.  Bawson,  27  L.  J.  C.  P.  189  ;  4  C.  B.  N.  S.  85 
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The  Court  gave  judgment  for  the  plaintiffs,  saying  that 
"  where  the  agreement  is  absolute,  or  conditional  on  an  event 
"which  happens,  the  vendor  will  be  liable  for  a  breach, 
"  although  he  could  not  help  the  non-performance  (a)." 

And  it  is  for  the  person  who  wishes  to  avail  himself  of  his 
rights  which  are  dependent  on  the  happening  of  a  condition 
precedent  to  show  that  the  condition  has  happened,  or  that 
the  happening  of  it  has  been  prevented  by  the  opposite  party. 

Sect.  28  of  the  Sale  of  Groods  Act  provides  that : — 

"  Unless  otherwise  agreed,  delivery  of  the  goods  and  pay- 
"  ment  of  the  price  are  concurrent  conditions,  that  is  to  say, 
"  the  seller  must  be  ready  and  willing  to  give  possession  of 
"  the  goods  to  the  buyer  in  exchange  for  the  price  ;  and  the 
"  buyer  must  be  ready  and  willing  to  pay  the  price  in  exchange 
"  for  possession  of  the  goods." 

In  Atkinson  v.  Smith  (b),  in  1846,  the  defendants  had 
agreed  to  purchase  from  the  plaintiffs  30  packs  of  Cheviot 
fleeces,  and  to  accept  a  bill  for  250/.  and  deliver  to  the 
plaintiffs  some  coarse  woollen  cloths  called  noils.  The 
plaintiffs  delivered  a  part  only  of  the  fleeces  ;  and  the  Court 
held  that  the  contracts  were  not  independent,  and  that  the 
plaintiffs  could  not  sue  the  defendants  for  non-delivery  of 
some  of  the  noils,  without  proof  of  delivery  or  tender  of  the 
rest  of  the  fleeces. 

And  in  Bankart  v.  Bowers,  (c),  in  1866,  by  agreement 
the  plaintiff  was  to  purchase  certain  lands  and  minerals  from 
the  defendant,  and  the  defendant  was  to  purchase  from  the 
plaintiff  all  the  coal  he  might  require  from  time  to  time  at  a 
fair  market  rate.  The  Court  held  that  the  acts  were  to  be 
concurrent,  and  that  the  plaintiff  could  not  sue  the  defendant 
for  not  taking  the  coals  without  performing  his  part  of  the 
agreement. 

Having  considered  shortly  the  effect  of  express  stipulations 

(a)  See  also  Gorrissen  v.  Perrin,  27  L,  J.  C.  P.  29  ;  2  0.  B.  N.  S.  681. 

(i)  Atkinson  v.  Smith,  15  L.  J.  Ex.  o9 ;  14  M.  &  W.  695.  See  also  Brogden  v. 
Marriott,  2  Bing.  N.  C.  473,  in  1836,  3  BiBg.  N.  C.  88;  Thumell  v.  Balhirnie,  2 
M.  &  W.  786,  in  1837. 

(c)  Bankart  v.  Boivers,  L.  B.  1  C,  P.  484. 

M   M 
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as  to  payment,  delivery,  &c.,  on  the  remedies  of  the  parties, 
it  is  proposed  now  to  consider  in  what  way  the  parties  may 
assert  their  rights,  and  it  will  be  convenient  in  the  first  place 
to  consider  the  position  of  the  buyer  where  the  seller  does 
not  tender  the  goods.  The  buyer  may  in  some  very  excep- 
tional cases  compel  the  seller  to  perform  his  contract  speci- 
fically, that  is,  to  deliver  those  very  goods;  but  generally 
speaking  he  cannot  do  so,  the  rule  being  that  where  damages 
will  afford  an  adequate  compensation  for  the  breach,  the  buyer 
cannot  get  a  decree  for  specific  performance.  Cases  where 
specific  performance  has  been  decreed  are  so  uncommon  that 
it  is  sufScient  here  to  refer  to  the  case  of  Cuddee  v.  Butter  in 
White  and  Tudor's  Leading  Cases  in  Equity,  Vol.  I.,  where 
the  learning  on  the  subject  will  be  found. 

By  section  2  of  the  Mercantile  Law  Amendment  Act  of 
1856  (a),  it  was  enacted  that,  "  In  all  actions  and  suits  for 
"  breach  of  contract  to  deliver  specific  goods  for  a  price  in 
"  money,  on  the  application  of  the  plaintiff,  and  by  leave  of 
"  the  Judge  before  whom  the  cause  is  tried,  the  jury  shall,  if 
"  they  find  the  plaintiff  entitled  to  recover,  find  by  their 
"  verdict  what  are  the  goods  in  respect  of  the  non-delivery  of 
"  which  the  plaintiff  is  entitled  to  recover  and  which  remain 
"  undelivered;  what  (if  any)  is  the  sum  the  plaintiff  would 
"have  been  liable  to  pay  for  the  delivery  thereof;  what 
"  damages  (if  any)  the  plaintiff  would  have  sustained  if  the 
"  goods  should  be  delivered  under  execution,  as  hereinafter 
"mentioned,  and  what  damages  if  not  so  delivered;  and 
"  thereupon,  if  judgment  shall  be  given  for  the  plaintiff,  the 
"  Court  or  any  Judge  thereof,  at  their  or  his  discretion,  on 
"  the  application  of  the  plaintiff,  shall  have  power  to  order 
"execution  to  issue  for  the  delivery,  on  payment  of  such 
"  sum  (if  any)  as  shall  have  been  found  to  be  payable  by  the 
"  plaintiff  as  aforesaid,  of  the  said  goods,  without  giving  the 
"  defendant  the  option  of  retaining  the  same  upon  paying  the 
"  damages  assessed  ;  and  such  writ  of  execution  may  be  for 
"  the  delivery  of  such  goods ;  and  if  such  goods  so  ordered  to 

(a)  19  &  20  Vict.  c.  97. 
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"  be  delivered,  or  any  part  thereof,  cannot  be  found,  and  unless 
"  the  Court,  or  sucli  Judge  as  aforesaid,  shall  otherwise  order, 
"  the  sheriff,  or  other  officer  of  such  Court  of  Eecord,  shall 
"  distrain  the  defendant  by  all  his  lands  and  chattels  in  the 
"  said  sheriff's  bailiwick,  or  within  the  jurisdiction  of  such 
"  other  Court  of  Eecord  till  the  defendant  deliver  such  goods  ; 
"or,  at  the  option  of  the  plaintiff,  cause  to  be  made  of  the 
"  defendant's  goods  the  assessed  value  or  damages,  or  a  due 
"  proportion  thereof  ;  provided  that  the  plaintiff  shall,  either 
"by  the  same  or  a  separate  writ  of  execution,  be  entitled  to 
"have  made  of  the  defendant's  goods  the  damages,  costs,  and 
"  interest  in  such  action  or  suit." 

This  section  is  reproduced  in  section  52  of  the  Sale  of  Goods 
Act,  which  provides  that : — 

"  In  any  action  for  breach  of  contract  to  deliver  spccifie  or 
"  ascertained  goods  the  Court  may,  if  it  thinks  fit,  on  the 
"application  of  the  plaintiff',  by  its  judgment  or  decree  direct 
"  that  the  contract  shall  be  performed  specifically,  without 
"  giving  the  defendant  the  option  of  retaining  the  goods  on 
"payment  of  damages.  The  judgment  or  decree  may  be 
"unconditional,  or  upon  such  terms  and  conditions  as  to 
"  damages,  payment  of  the  price,  and  otherwise,  as  to  the 
"  Court  may  seem  just,  and  the  application  by  the  plaintiff 
"  may  be  made  at  any  time  before  judgment  or  decree. 

"  The  provisions  of  this  section  shall  be  deemed  to  be 
"  supplementary  to,  and  not  in  derogation  of,  the  right  of 
"  specific  implement  in  Scotland." 

The  buyer's  usual  remedy  where  the  seller  fails  to  deliver, 
is  an  action  to  recover  damages  from  him  for  his  failure  to 
deliver  according  to  contract :  of  this  many  examples  will  be 
found  in  the  chapter  on  Conditions  Precedent.  By  the  third 
section  of  the  Common  I.aw  Procedure  Act  of  1862  (a),  it 
became  unnecessary  to  mention  any  form  of  action  in  the 
writ.  Prior  to  that  Act  the  writ  stated  whether  the  action 
was  in  trover  or  assumpsit,  &c.,  and  in  reading  the  cases  it  is 
important  to  bear  in  tnind  that  the  plaintiff  sometimes  failed 


(a)  15  &  16  Vict,  c,  76. 
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in  one  form  of  action  where  he  would  have  succeeded  if  he 
had  brought  it  in  another.  Such  a  case  merely  showed  that 
that  particular  form  of  action  would  not  lie. 

If  both  parties  are  in  default,  then  neither  party  can  bring 
his  action  against  the  other,  if  the  performance  by  each  party 
of  his  owTi  undertaking  is  in  law  a  condition  precedent  to 
the  obligation  of  the  other  party  to  perform  his  undertaking, 
as  in  Atkinson  v.  Smith  (a)  and  Bankart  v.  Bowers  (h).  But 
where  the  contracts  are  independent,  then  either  party  may 
bring  his  action  against  the  other  for  non-performance, 
although  he  has  not  performed  his  own  part. 

If  the  price  or  any  part  of  it  has  been  paid,  but  the 
goods  have  not  and  should  have  been  delivered,  the  money 
paid  for  the  goods  not  delivered  may  be  recovered  back  again, 
and  by  section  54  of  the  Sale  of  Goods  Act  it  is  provided 
that  :— 

"  Nothing  in  this  Act  shall  affect  the  right  of  the  buyer  or 
"  the  seller  to  recover  interest  or  special  damages  in  any  case 
' '  where  by  law  interest  or  special  damages  may  be  recoverable-, 
"  or  to  recover  money  paid  where  the  consideration  for  the 
"  payment  of  it  has  failed." 

In  Devaux  v.  Conolly  (c),  in  1849,  the  plaintiffs  in  London 
agreed  to  purchase  from  the  defendant  at  Singapore,  175 
tons  of  terra  japonica,  and  gave  their  acceptances  for  the 
price  on  receipt  of  the  bills  of  lading.  When  it  arrived  and 
was  weighed  there  were  20  tons  short,  and  the  Court  held 
that  the  plaintiffs  were  entitled  to  recover  the  amount  over- 
paid as  upon  a  partial  failure  of  consideration. 

Coras  V.  Bingham  (d),  in  1853,  was  an  action  in  which  the 
buyer  sought  to  recover  a  part  of  the  purchase-money  which 
he  had  paid,  the  bought  note  being,  "Messrs.  John  Bingham 
"  and  Co.,  I  have  this  day  sold  to  you,  for  account  of  Mr. 
"  Stamaty  Covas,  the  cargo  per  Prima  Domia  .  .  .  now  at 
"  Queenstown,as  it  stands,  consisting  of  about  thirteen  hundred 

((/)  Atkinson  v.  Smith,  15  L.  J.  Ex.  59 ;  14  M.  &  "W.  695. 
(i)  Banhari  v.  Bowers,  L.  E.  1  C.  P.  484. 
(c)  Devaux  v.  Conolly,  19  L.  J.  C.  P.  71 ;  8  C.  B.  640. 
[(i)  Coma  v.  Bingiam,  23  L.  J.  Q.  B.  26;  2  E,  &  B.  836. 
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"quarters  Ibraila  Indian  corn,  at  the  price  of  thirty  shillings  per 
"  imperial  quarter  .  .  .  The  quantity  to  be  taken  from  the 
"bill  of  lading."  The  quantity  according  to  the  bill  of 
lading  was  1667f  quarters,  for  which  amount  the  plaintiffs 
paid.  But  when  the  ship  was  unloaded,  there  turned  out  to 
be  only  1614|-  qrs.  on  board,  or  about  53  qrs.  less  than  the 
amount  paid  for.  But  the  Court  held  that  the  buyer  was 
bound  to  pay  for  the  quantity  named  in  the  bill  of  lading, 
and  ran  the  risk  of  that  quantity  being  more  or  less  than  the 
actual  quantity  on  board. 

And  corresponding  to  this  remedy  is  the  seller's  right  to 
sue  the  buyer  for  not  accepting  the  goods  (a)  ;  of  this 
several  examples  will  be  found  in  the  chapter  on  Conditions 
Precedent. 

The  case  of  Chincnj  v.l'iaU  (b),  in  1860,  is  an  authority 
that  the  plaintiff  cannot  by  suing  in  trover,  get  greater 
damages  than  by  suing  for  damages  for  breach  of  contract. 
There  the  plaintiff  had  purchased  from  the  defendant  forty- 
eight  sheep  at  fifty-three  shillings  each.  He  took  awaj'^  and 
paid  for  five  of  them,  and  some  days  afterwards  he  called  for 
the  remaining  forty-three,  and  found  that  the  defendant  had 
resold  them.  The  plaintiff  then  brought  this  action  against 
the  defendant,  declaring  in  trover  in  one  count,  and  in  another 
for  not  delivering  the  sheep,  and  recovered  a  verdict  for 
118/.  19s.,  the  full  value  of  the  forty-three  sheep  on  both 
counts.  The  jury  also  found  that  the  actual  damage 
sustained  by  the  plaintiff  was  51.  On  the  motion  to  reduce 
the  verdict  to  5/.,  Bramwell,  B.,  said,  that  the  sheep  had 
been  resold  before  the  buyer  was  in  default,  as  it  was  a  sale 
on  credit,  but  that  the  plaintiff  was  not  entitled  to  recover 
more  in  trover  than  the  actual  damage  he  had  sustained, 
"  the  principle  deducible  from  the  authorities  being  that  a 
"  man  cannot  by  merely  changing  the  form  of  action  entitle 
"himself  to  recover  damages  greater  than  the  amount  to 
"which  he  is  in  law  entitled,  according  to  the  true  facts  of 


(a)  Sale  of  Goods  Act,  s.  49  (1). 

(i)  Chinenj  v.  Viall,  29  L.  J.  Ex.  180 ;  u  II.  &  N.  28S. 
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"  the  case,  and  the  real  nature  of  the  transaction.      Here  the 
"result  is  that  the  plaintiff  is  entitled  to  recover  61.  only  («)•" 

Having  considered  the  position  of  the  parties  where  the 
seller  has  not  tendered  the  goods,  the  next  question  is,  what 
are  their  rights  where  the  seller  does  tender  ?  It  will  be 
convenient  to  examine  in  the  first  place  those  cases  in  which 
the  property  in  the  goods  has  passed  to  the  buyer.  In  that 
case  he  cannot  return  them.  After  accepting  them  so  that 
the  property  in  them  has  passed  to  him,  he  cannot,  when  he 
comes  to  examine  them  and  discovers  they  are  not  what 
he  contracted  for,  call  upon  the  seller  to  take  them  back 
again.  The  law  on  this  point  was  laid  down  in  the  leading 
case  of  Street  v.  Blay  (b),  in  1831,  which  has  been  followed 
in  many  cases.  There  the  plaintiff  sold  a  horse  to  the  defen- 
dant with  a  warrant}'  of  soundness,  the  defendant  resold  it  to 
Bailey,  who  parted  with  it  in  exchange  to  Osborne,  who  sold 
it  back  to  the  defendant.  The  defendant  then  finding  that 
the  horse  was  unsound,  returned  it  to  the  plaintiff.  The 
horse  Avas  unsound  at  the  time  of  the  first  sale.  The  Court 
held  that  the  defendant  could  not  compel  the  plaintiff  to  take 
back  the  horse,  after  having  accepted  it  and  resold  it,  which 
were  acts  of  ownership  inconsistent  with  the  purposes  of  a 
trial. 

In  Parsons  v.  Sexton  (c),  in  1847,  the  seller  sued  for  the 
price  of  an  engine  sold  in  the  following  circumstances  : — The 
engine  had  been  erected,  and  subsequently  taken  to  pieces, 
and  was  lying  in  the  plaintiff 's  works,  where  the  defendants' 
foreman  saw  and  examined  it.  The  plaintiff  then  made  an 
offer  to  sell  it  as  follows  ;  "I,  James  Parsons,  do  hereby  agree 
"  to  provide  a  fourteen-horse  engine,  and  sixteen-horse  boiler 
"  with  fittings  and  everything  complete,  for  the  sum  of  260L" 
The  defendants  accepted  on  the  terms  following :  "In  con- 
"  sideration  of  your  supplying  us  with  a  certain  fourteen-horse 
"  engine  which  our  foreman  has  inspected,  &c."  The  engine 
was    delivered   at  the  defendants'  works,  but  the   plaintiff 

(o)  See  also  Johnson  v.  Lanes,  and  Yorks.  Uff.  Co.,  3  0.  P.  D.  499. 

(J)  Street  v.  Bluij,  2  B.  &  Ad.  45(j. 

(c)  Parsons  v.  Sexton,  4  C.  B.  899  ;  2  0.  &  X.  266. 
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was  unable  to  make  it  work  up  to  fourteen  horse-power, 
and  the  defendants  rejected  it.  It  was  held  that,  assuming 
there  was  a  warranty  as  to  power,  .and  that  there  was  a 
breach  of  it,  that  was  not  an  answer  to  a  claim  for  the  jjrice, 
although  it  might  be  the  ground  of  a  set-oif  or  cross-action. 

And  in  DawsoriY.  Coll  is  (a),  in  1851,  where  the  sale  was  of  31 
pockets  of  hops  warranted  equal  to  sample,  the  Court  held  that 
on  the  sale  of  a  specific  chattel  the  buyer  cannot  refuse  to  accept 
it  because  it  is  foiind  not  to  correspond  with  the  sample. 

In  delivering  judgment  in  Behn  v.  Burness(b),  in  1863, 
Williams,  J.,  said,  "  Accordingly,  if  a  specific  thing  has  been 
"  sold  with  a  warranty  of  its  quality,  under  such  circum- 
"  stances  that  the  property  passes  by  the  sale,  the  vendee 
"having  been  th*Lis  benefited  by  the  partial  execution  of  the 
"  contract,  and  become  the  proprietor  of  the  thing  sold, 
"  cannot  treat  the  failure  of  the  warranty  as  a  condition 
"  broken  (unless  there  is  a  special  stipulation  to  that  effect 
"in  the  contract,  see  Bannerman  v.  Wliite{c)),  but  must 
"  have  recourse  to  an  action  for  damages  in  respect  of  the 
"  breach  of  warranty.  But  in  cases  where  the  thing  sold  is 
"  not  specific,  and  the  property  has  not  passed  by  the  sale, 
"  the  vendee  may  refuse  to  receive  the  thing  proffered  him 
"  in  performance  of  the  contract,  on  the  ground  that  it  does 
"  not  correspond  with  the  descriptive  statement,  or  in  other 
"  words,  that  the  condition  expressed  in  the  contract  has  not 
"  been  performed.  Still,  if  he  receives  the  thing  sold,^and 
"  has  the  enjoyment  of  it,  he  cannot  afterwards  treat  the 
"  descriptive  statement  as  a  condition,  but  only  as  an  agree- 
"  ment,  for  a  breach  of  which  he  may  bring  an  action  to 
"  recover  damages." 

In  Bannerman  Y.  White  (c),  in  1861,  where,  the  seller  sued 
for  the  moiety  of  the  price  of  hops  delivered,  which  corre- 
sponded with  the  sample,  but  in  the  cultivation  of  which 
sulphur  had  been  used,  although  at  the  time  of  the  sale  the 

(a)  Daivson  v.  Collis,  20  L.  J.  C.  P.  118;  10  D.  B.  623, 

(i)  Belm  v.  Burness,  32  L.  J.  Q,  B.  204  ;  3  B.  &  S,  755 ;  see  also  Bmtsen  v. 
Tayhr,  63  L.  J.  Q.  B.  15;  [1893]  2  Q.  B.  274. 
(c)  Bannerman  v.  White,  31  L.  J.  C.  P.  28 ;  10  C.  B.  N.  S.  844. 


§86  REMEDIES.  [Pt-  hi. 

plaintiff  had  stated  that  sulphur  had  not  been  used,  and  it 
was  admitted  that  the  defendant  would  not  have  bought  the 
hops  if  he  had  known  this,  the  Court  held  that  he  might 
refuse  to  pay  the  price,  as  the  intention  of  the  parties  was 
that  if  sulphur  had  been  used  there  should  be  no  contract. 
It  was  the  condition  upon  which  the  defendant  contracted. 

When  the  buyer  has  accepted  the  goods,  and  subsequently 
finds  that  there  has  been  a  breach  of  warranty,  or  in  other 
words,  that  the  goods  delivered  are  not  in  all  respects  what 
he  contracted  for,  then,  although  he  cannot  return  them  and 
revest  the  property  in  the  seller,  he  may  bring  an  action  for 
breach  of  warranty.  And  if  he  has  not  yet  paid  for  them,  he 
may  wait  until  the  seller  sues  him  for  the  price,  and  then  set 
up  the  seller's  breach  as  matter  in  reductidn  of  the  seller's 
claim. 

As  already  stated,  the  Sale  of  Goods  Act  provides  that 
where  the  buyer  wrongfully  neglects  or  refuses  to  accept  and 
pay  for  the  goods,  the  seller  may  maintain  an  action  against 
him  for  damages  for  non-acceptance,  and  the  buyer  has  a  like 
remedy  in  respect  of  non-delivery.  Section  53  (1)  of  the 
Sale  of  Goods  Act  further  provides  that :  '— 

"Where  there  is  a  breach  of  warranty  by  the  seller,  or 
"  where  the  buyer  elects,  or  is  compelled,  to  treat  any  breach 
"  of  a  condition  on  the  part  of  a  seller  as  a  breach  of  warranty, 
"  the  buyer  is  not  by  reason  only  of  such  breach  of  warranty 
"  entitled  to  reject  the  goods  ;  but  he  may 

"  (a)  set  up  against  the  seller  the  breach  of  warranty  in 
"  diminution  or  extinction  of  the  price  ;  or 

"  (h)  maintain  an  action  against  the  seller  for  damages  for 
"the  breach  of  warranty." 

In  Pateshall  v.  Tranter  («),  in  1835,  where  the  buyer  kept 
a  horse,  warranted  sound,  for  several  months,  without  notify- 
ing to  the  seller  that  it  was  unsound,  it  was  held  that  he  had 
not  lost  his  right  to  sue  on  the  warranty  (b). 


(a)  Pateshall  v.  Tranter,  3  Ad.  &  El.  103. 

(h)  See  also  Fielder  v.  Starldn,  1  H.  Bl.  17;  Buchanan  v.  Parnshaw,  2  T.  E. 
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In  Shepherd  v.  Kain  (a),  in  1821,  the  defendant  sold  the 
plaintiff  "  a  copper-fastened  vessel,"  "as  she  now  lies,  to  bo 
"taken  with  all  faults,  without  allowance  for  any  defects 
"  whatsoever."  She  M^as  in  fact  only  partially  copper- 
fastened  and  was  not  what  was  known  in  the  trade  as  a 
copper- fastened  vessel,  but  the  plaintiff  had  a  full  oppor- 
tunity to  examine  her  before  buying  her.  The  plaintiff 
brought  this  action  for  breach  of  warranty,  instead  of  reject- 
ing the  ship,  as  he  probably  might  have  done,  and  obtained 
a  verdict,  which  the  Court  refused  to  set  aside,  on  the  ground 
that  "  with  all  faults  "  meant  with  all  faults  consistent  with 
the  ship  being  a  copper-fastened  ship,  whereas  she  was  not  a 
copper-fastened  ship  at  all. 

Taylor  v,  BuUen  (b),  in  1850,  Avas  a  case  very  similar  to 
Shepherd  V.  Kain  (a).  The  sale  was  of  a  vessel  as  she  lay, 
with  all  faults,  but  the  defendant,  who  was  the  seller,  had 
stipulated  that  no  allowance  should  be  made  for  "  any  defect 
"  or  error  whatever."  The  Court  held  that  there  was  no 
warranty,  and  gave  judgment  for  the  defendant,  on  the 
ground  that  if  the  vessel  was  not  what  she  was  warranted, 
the  seller  had  either  committed  a  fraud  or  an  error ;  if  a 
fi'aud,  the  plaintiff  had  another  remedy  ;  if  merely  an  error, 
the  defendant's  liability  was  excluded  by  the  terms  of  the 
contract. 

In  Allan  v.  Lake  (c),  in  1852,  the  defendant  had  sold  turnip 
seed,  which  he  warranted  to  be  Skirving's  Swedes.  The  seed 
turned  out  not  to  be  such,  and  the  plaintiff  obtained  a  verdict 
for  breach  of  warranty,  which  the  Court  upheld.  Erie,  C.  J., 
said :  "  When  the  vendor  gives  a  description  of  the  properties 
"  of  an  article,  it  is  a  question  for  the  jury  whether  such  a 
"description  is  a  mere  commendation  of  the  article,  or  a 
"  direct  representation  that  he  sells  it  as  being  the  particular 
"  article  described." 
And  in   Wieler  v.   Schilizzi  (d),  in  1856,  the  sale  was  of 


(a)  Sliepherd  v.  Kain,  5  B.  &  Aid.  2i0. 

(i)  Taylor  v.  Biilkn,  20  L.  J.  Ex.  21 ;  5  Ex.  779. 

(c)  Allan  V.  Lake,  18  Q.  B.  560. 

(d)  Wieler  v.  Schilizzi,  25  L.  J.  C.  P.  89;   17  0.  B.  G19. 
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"  Calcutta  linseed  tale  quale,"  but  the  seed  was  found  to 
contain  15  per  cent,  of  seeds  which,  were  not  linseed. 
The  question  left  to  the  jury  was,  whether  there  was  such  an 
admixture  as  to  alter  the  distinctive  character  of  the  article, 
and  the  jury  found  a  verdict  for  the  plaintiff.  This  was  held 
to  be  no  misdirection. 

In  Simond  Y.  Braddon{a),  in  1867,  the  contract  was: — • 
"Bought  for  account  of,  &c.,  the  following  cargo  of  Arracan 
"rice,  per  Severn,  &c.  The  cargo  to  consist  of  fair  average 
"  j^icranzi  rice,  the  price  of  which  is  to  be  lis.  6d.  per  cwt., 
"  with  a  fair  allowance  for  Larong,  or  any  other  inferior 
"  description  of  rice  (if  any),  but  the  seller  engages  to  deliver 
"  what  is  shipped  on  his  account,  and  in  conformity  with  his 
"  invoice."  The  jury  found  that  the  rice  delivered  was  not 
fair  average  Nicranzi  rice,  and  the  plaintiff  obtained  a  verdict, 
which  the  Court  upheld. 

Cockburn,  C.  J.,  said  that  the  contract  amounted  "  to  a 
"  warranty  on  the  part  of  the  seller  that  the  cargo  should 
"  consist  of  fair  average  Nicranzi  rice,  with  a  stipulation, 
"  introduced  for  the  benefit  of  the  buyer,  that  he  may,  if  he 
"  chooses,  take  the  cargo,  such  as  it  is,  and  claim  a  deduction 
"  in  price  for  the  inferior  quality  "  {h). 

And  in  Davis  v.  Hedges  (c),  in  1871,  it  was  decided  by 
Hannen,  Blackburn,  and  Lush,  JJ.,  that  the  buyer  is  not 
bound  to  set  up  his  damages  when  sued  for  the  price,  but 
may  pay  the  full  amount  of  the  seller's  claim,  and  is  not 
prejudiced  by  having  so  done  when  he  brings  his  action 
against  the  seller  for  breach  of  warranty. 

The  leading  case  on  the  subject  that  the  buyer  may  set  up 
his  damages,  in  an  action  for  the  price  by  the  seller,  is  ]\fondel 
V.  Steel  (d),  in  1841.  Parke,  B.,  in  delivering  judgment, 
said:  "Formerly  it  was  the  practice,  where  an  action  was 
"  brought  for  an  agreed  price  of  a  specific  chattel  sold  with 

(a)  Simond  v.  Braddon,  26  L.  J.  0.  P.  198;  2  C.  B.  N.  S.  324. 
(i)  See  also  JosHng  v.  Kinijsford,  in  1863,  ante,  p.  222 ;  32  L.  J.  C.  P.  94 ;  13 
0.  B.  N.  S.  447. 

(c)  Davis  V.  Herlges,  40  L.  J.  Q.  B.  276 ;  L.  E.  6  Q.  B.  687 ;  Brown  v.  Davis, 
cited  7  East,  480;  Curmack  v.  GilUs,  cited  7  East,  481. 

(d)  Mondel  v.  Steel,  10  L.  J.  Ex.  426 ;  8  M.  &  W.  858. 
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'  a  warranty,  or  of  work  which  was  to  be  performed  according 
'  to  contract,  to  allow  the  plaintiff  to  recover  the  stipulated 
'  sum,  leaving  the  defendant  to  a  cross-action  for  breach  of 
'  the  warranty  or  contract ;  in  which  action,  as  well  the 
'  difference  between  the  price  contracted  for  and  the  real 
'  value  of  the  articles  or  of  the  work  done,  as  any  consequen- 
'  tial  damage  might  have  been  recovered ;  and  this  course 
'  was  simple  and  consistent.  But  after  the  case  of  Basten  v. 
^  Butter  {a),  a  different  pi'actice,  which  had  been  partially 
'  adopted  before  in  the  case  of  King  v.  Boston  (b),  began  to 
'  prevail,  and  being  attended  with  much  practical  convenience, 
'  has  been  since  generally  followed ;  and  the  defendant  is 
'  now  permitted  to  show  that  the  chattel,  by  reason  of  the 
'  non-compliance  with  the  warranty  in  the  one  case,  and  the 
'  work,  in  consequence  of  the  non-performance  of  the  contract 
'  in  the  other,  were  diminished  in  value.  It  must  be  con- 
'  sidered,  that  in  all  these  cases  of  goods  sold  and  delivered 
'  with  a  warranty,  and  work  and  labour,  as  well  as  the  case 
'  of  goods  agreed  to  be  supplied  according  to  a  contract,  the 
'  rule  which  has  been  found  so  convenient  is  established,  and 
'  it  is  competent  for  the  defendant,  in  all  of  those,  not  to  set 
'  off,  by  a  proceeding  in  the  nature  of  a  cross-action,  the 
'  amount  of  damages  vrhich  he  has  sustained  by  breach  of 
'  the  contract,  but  simply  to  defend  himself  by  showing  how 
'  much  less  the  subject-matter  of  the  action  was  worth,  by 
'  reason  of  the  breach  of  contract ;  and  to  the  extent  that  he 
'  obtains,  or  is  capable  of  obtaining,  an  abatement  of  the 
'price  on  that  account,  he  must  be  considered  as  having 
'  received  satisfaction  for  the  breach  of  contract,  and  is 
'  precluded  from  recovering  in  another  action  to  that  extent, 
'  but  no  more." 

If  the  contract  was  not  a  sale  of  an  ear-marked  chattel,  and 
was  an  executory  one  so  that  the  property  in  the  goods  did 
not  pass  at  the  time  of  the  contract,  then  the  buyer  may 
refuse  to  accept  them  when  tendered,  if  they  are  not  such  as 


(a)  Basten  v.  Butter,  7  East,  479. 

(b)  King  v.  Boston,  7  East,  481,  n. 
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the  seller  warranted  they  should  be.  If  he  accepts  them, 
then,  as  before,  he  cannot  return  them,  but  has  his  remedy  in 
an  action  for  damages.  It  may  become  a  question  "whether 
the  buyer  has  accepted  the  goods,  and  in  cases  of  sale  by 
.sample  there  is  no  acceptance  until  the  buyer  has  inspected 
the  bulk  and  found  it  to  correspond  with  the  sample ;  and  if, 
through  the  acts  of  the  seller,  the  inspection  is  an  illusory 
one,  the  buyer  may  treat  it  as  no  inspection  at  all,  as  in  the 
case  of  Heilhntt  v.  Hlckson  (a). 

The  buyer  may  decline  to  accept  or  pay  for  the  goods  when 
tendered,  if  there  is  any  condition  precedent  to  his  obligation 
to  do  so  which  has  not  been  performed.  Many  exanqjies  of 
this  will  be  found  in  the  chapter  on  Conditions  Precedent. 

There  are  two  dicta  in  Shipton  v.  Casson  (h)  and  in  Oa-fii- 
dak  Y.  Wethcrell  (c),  that  where  a  seller  fails  to  deliver  the 
whole  quantity  contracted  for,  the  buyer  may  return  the  part 
received  as  soon  as  the  time  for  delivering  is  past ;  but  it 
seems  more  than  doubtful,  on  principle,  whether  he  could  do 
so  if  the  property  had  passed  to  him,  in  the  absence  of  some 
agreement,  express  or  implied.  The  principle  laid  down  in 
these  two  cases  was  affirmed  in  Colonial  Insttniiice  Co.  v. 
Adelaide  Insurance  Co.  (d),  in  1886,  and  is  embodied  in  section 
30  (1)  of  the  Sale  of  Goods  Act,  which  provides  that "  where  the 
"  seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  he 
"contracted  to  sell,  the  buyer  may  reject  them,"  with  the 
additional  proviso  that  "  if  the  buyer  accepts  the  goods  so 
"  delivered  he  must  pay  for  them  at  the  contract  rate." 

It  is  now  well  settled  that  in  the  sale  of  goods,  specific  at 
the  time  of  the  sale,  that  is  ear-marked  or  identified  as  the 
subject-matter  of  the  sale,  the  buyer  cannot  put  the  breach  of 
a  warranty  on  the  same  footing  as  an  unperformed  condition 
precedent.  He  cannot  decline  to  accept  ear- marked  goods,  on 
the  ground  that  they  are  not  as  good  as  those  contracted  for. 


(a)  IleilbuU  v.  Hickson,  41  L.  J.  0.  P.  228 ;  L.  E.  7  0.  P.  438. 
(h)  Shipton  V.  Caason,  5  B.  &  0.  378,  in  1826. 
(c)  Oxendale  v.  Wetherell,  9  B.  &  0.  386,  in  1829. 

{d)  Colonial  Insurance  Vu.  v.  Adelaide  Insurance  Cn.,  56  L.  J.  P.  C.  19;    12 
App.  Ca.  128. 
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AVliere  the  goods  are  ear-marked  at  the  time  of  the  contract, 
the  stipiilation  as  to  quality  is  not  a  condition  precedent 
■ancomplied  with,  and  as  such  entitling  the  buyer  to  reject  the 
goods,  but  a  warranty  merely,  for  the  breach  of  which  the 
buyer  may  obtain  damages.  Although,  as  Avill  be  afterwards 
seen,  the  law  is  otherwise  in  cases  where  the  goods  were  not 
specific  or  ear-marked  at  the  time  of  the  contract.  The 
following  extract  is  from  Smith's  Leading  Cases  (a),  and  states 
the  learned  authors'  view  of  the  laAV  on  the  subject  with  great 
clearness.  "  A  warranty,  properly  so  called,  can  only  exist 
"  where  the  subject-matter  of  the  sale  is  ascertained  and  exist- 
"iug,  so  as  to  be  capable  of  being  inspected  at  the  time  of  the 
"  contract,  and  is  a  collateral  engagement  that  the  specific 
"  thing  so  sold  possesses  certain  qualities,  but  the  property 
"passing  by  the  contract  of  sale,  a  breach  of  the  warranty 
"  cannot  entitle  the  vendee  to  rescind  the  contract  and  revest 
"  the  property  in  the  vendor  without  his  consent.  .  .  .  But 
"  where  the  subject-matter  of  the  sale  is  not  in  existence,  or 
"  not  ascertained  at  the  time  of  the  contract,  an  engagement 
"  that  it  shall,  when  existing  or  ascertained,  possess  certain 
"  qualities,  is  not  a  mere  warranty,  but  a  condition,  the  per- 
"  formance  of  which  is  precedent  to  any  obligation  upon  the 
"  vendee  under  the  contract,  because  the  existence  of  those 
"  qualities  being  part  of  the  description  of  the  thing  sold 
"  becomes  essential  to  its  identit}',  and  the  vendee  cannot  be 
"  obliged  to  receive  and  pay  for  a  thing  different  from  that 
"  for  which  he  contracted." 

The  case  of  Heijiuorth  v.  Hutchinson (h),  in  1867,  is  a  very 
instructive  one  on  this  point.  The  defendant  bought  413 
bales  of  wool,  to  arrive  ex  Stige,  at  lO^d.  a  pound.  "  The 
"  wool  to  be  guaranteed  about  similar  to  samples,  and  if  any 
"  dispute  arises  it  shall  be  decided  by  the  selling  broker,  whose 
"  decision  shall  be  final."  When  the  wool  arrived  at  Liverpool, 
180  bales  turned  out  to  be  worth  2cl.  a  pound  less  than  the 
sample,  201  bales  l^d.  a  pound  less,  and  32  bales  ^d.  a  pound. 


(a)  Smith's  Leading  Cases,  11th  ed.,  II.,  p.  28. 
(J)  Heywarth  v.  Hvkhmson,  L.  E.  2  Q,  B.  447. 
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The  brokers  decided  that  the  defendant  should  take  the  bales 
at  the  reduced  prices.  The  defendants  contended  that  they 
might  decline  to  accept  the  wool,  as  not  being  about  similar 
to  sample.  The  Court,  consisting  of  Cockburn,  C.  J.,  Black- 
burn, Shee,  and  Lush,  JJ.,  held  that  this  was  a  sale  of 
specific  wool,  with  a  warranty  that  the  quality  was  similar  to 
sample,  and  that  the  defendants  could  not  reject  it,  but  might 
bring  a  cross-action  on  the  warranty,  or  give  the  inferiority 
in  evidence  in  reduction  of  damages.  Blackburn,  J.,  said  : 
"  The  wools  are  guaranteed  about  similar  to  samples.  Now, 
"  such  a  clause  may  be  a  simple  guarantee  or  warranty,  or  it 
"  may  be  a  condition.  Generally  speaking,  when  the  contract 
"  is  as  to  any  goods,  such  a  clause  is  a  condition  going  to  the 
"  essence  of  the  contract ;  but  when  the  contract  is  as  to 
"specific  goods,  the  clause  is  only  collateral  to  the  contract, 
"  and  is  the  subject  of  a  cross-action,  or  matter  in  reduction 
"  of  damages,  according  to  the  case  of  Mondel  v.  Steel  (a). 
"  Here  there  is,  I  think,  merely  a  warranty,  as  distinguished 
"  from  a  condition." 

And  in  the  subsequent  case  of  Azemar  v.  Casella  (b),  Lord 
Blackburn  said  of  Heyworth  v.  Hutchinson  (c),  that  the  wool 
which  arrived  was  of  the  same  kind  or  character,  but  inferior 
only  in  quality.  It  is  somewhat  difficult  to  reconcile  the  two 
cases  of  Tonhnin  v.  Hedley  (d)  and  Heytvorth  v.  Hutchinson  {c), 
but  possibly  in  the  latter  case  the  stipulation  that  the  brokers 
should  decide  disputes  may  have  had  some  weight.  In 
Benjamin  on  Sale  (e)  it  is  suggested  that  "  the  dicta  of  the 
"  learned  Judges  in  Heyworth  v.  Hutchinson  (c)  must  be  taken 
"  as  referring  to  cases  of  bargain  and  sale,  not  to  executory 
"  contracts ;  and  that  the  true  theory  is  that  every  stipulation 
"  as  to  quality,  even  in  the  case  of  specific  goods,  is,  while  the 
"  contract  is  and  remains  an  agreement  to  sell,  a  condition 
"  justifying  non-acceptance  of  the  goods  if  the  condition  be 


(a)  Mondel  v.  Steel,  10  L.  J.  Ex.  426;  8  M.  &  "W.  858. 

(6)  Azemar  v.  Casella,  36  L.  J.  0.  P.  124  and  263;  L.  E.  2  0.  P.  341  and  677. 

(c)  Heyvjorth  v.  ffutchinson,  L.  E.  2  Q.  B.  447. 

(d)  Toulmin  v.  Hedley,  ante,  p.  219;  2  C.  &  K.  167. 

(e)  othed.,  p.  998. 
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"  unfulfilled,  unless  there  be  something  in  the  terms  of  the 
"  agreement  to  show  that  the  buyer  had  consented  to  take  the 
"  goods  at  a  reduced  price  if  they  turned  out  to  be  inferior 
"  to  the  quality  warranted." 

If  the  buyer  has  the  right  to  refuse  to  accept  the  goods, 
as  where  there  is  some  condition  precedent  not  complied  with, 
or  the  ordinary  case  of  goods  delivered  on  sale  or  return  (a) , 
he  must  do  so  in  a  reasonable  time  and  unequivocally,  and  he 
must  return  them  in  the  same  condition  as  that  in  which  he 
purchased  them.  If  after  a  reasonable  trial  he  finds  the  goods 
are  not  up  to  sample,  or  not  what  he  approves  of,  he  may  tell 
-the  seller  so,  who  must  take  the  goods  away,  and  they  remain 
at  the  seller's  risk  until  he  does  so  (b) ;  and  it  is  provided  bj- 
section  35  of  the  Sale  of  Goods  Act  that  "The  buyer  is 
"  deemed  to  have  accepted  the  goods  when  he  intimates  to 
"  the  seller  that  he  has  accepted  them,  or  when  the  goods 
"  have  been  delivered  to  him,  and  he  does  any  act  in  relation 
"  to  them  which  is  inconsistent  with  the  ownership  of  the 
"  seller,  or  when  after  the  lapse  of  a  reasonable  time,  he 
"  retains  the  goods  without  intimating  to  the  seller  that  he 
"  has  rejected  them." 

In  Chapman  v.  Morton  (c),  in  1843,  the  plaintiffs  in  Dieppe 
agreed  to  sell  to  the  defendant  at  Wisbech,  a  quantity  of  oil 
cake :  the  defendant  accepted  bills  for  the  cake  before  its 
arrival  at  Wisbech  in  December.  On  its  arrival  he  com- 
plained to  the  plaintiffs  that  it  was  not  up  to  sample,  and 
subsequently,  on  the  24th  of  January,  wrote  to  them  that  it 
was  lying  at  the  public  granary  at  their  risk,  and  requesting 
them  to  take  it  back,  which  the  plaintiffs  declined  to  do. 
In  May,  the  defendant  again  wrote,  saying  he  would  sell 
the  cake,  and  apply  the  proceeds  in  part  satisfaction  of  the 
damages ;  and  in  July  advertised  it  for  sale  in  his  own 
name,    and    sold   it.      The  Court  held  that  the   defendant 

(a)  Moss  V.  Sweet,  in  1851,  20  L.  J.  Q.  B.  167 ;  16  Q.  B.  493  ;  Parkei-  y.  Palmer, 
4  B.  &  Aid.  387  ;  Eichardson  v.  Dunn,  2  Q.  B.  218. 

(6)  Okell  V.  Smith,  in  1815,  1  Stark.  107 ;  Gooke  v.  Riddelieu,  in  1844,  1  Oar.  & 
Kir.  561. 

(c)  Chapman  v.  Morton,  12  L,  J,  Ex,  292;  U  M,  &  W,  534, 
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had  accepted  the  cake,  aud  Lord  Abinger,  C.  B.,  said  :  "We 
"  must  judge  of  men's  intentions  by  their  acts,  and  not  by 
"  expressions  in  letters,  which  are  contrary  to  their  acts.  If 
"  the  defendant  intended  to  renounce  the  contract,  he  ought 
"  to  ha^'c  given  the  plaintiffs  distinct  notice  at  once  that  he 
"  repiidiated  the  goods,  and  that  on  such  a  day  he  should  sell 
"  them  by  such  a  person,  for  the  benefit  of  the  plaintiffs. 
"  The  plaintiffs  could  then  have  called  upon  the  aiietioneer 
"  for  the  proceeds  of  the  sale.  Instead  of  taking  this  course, 
"  the  defendant  has  exposed  himself  to  the  imputation  of 
"  playing  fast  and  loose  :  declaring  in  his  letters  that  he  will 
"  not  accept  the  goods,  but  at  the  same  time  preventing  the. 
"  plaintiffs  from  dealing  with  them  as  theirs." 

In  Harnor  \.  Groves  («),  in  1855,  the  plaintiff  agreed  to 
buy  twenty -five  sacks  of  flour  from  the  defendant,  for  which 
he  paid.  After  using  half  a  sack,  he  complained  that  the 
flour  was  not  as  good  as  he  contracted  for  ;  he  then  used  two 
more  sacks,  and  sold  another.  The  Court  held  that  he  had 
dealt  with  the  flour  in  such  a  manner  as  to  preclude  him  from 
returning  it. 

In  Lvcy  v.  Mouflet  (b),  in  1860,  the  action  was  brought  to 
recover  the  price  of  a  hogshead  of  cider,  purchased  by  the 
defendant,  an  innkeeper,  from  the  plaintiff.  On  the  28th  of 
May,  the  defendant  had  written  to  the  plaintiff,  saying  that 
he  had  tapped  the  cider  and  found  it  inferior  to  the  sample, 
and  that  if  his  customers  continued  to  complain,  he  should  be 
obliged  to  return  it.  To  this  the  plaintiff  returned  no  answer, 
and  the  defendant  again  complained  by  letter  on  the  21st  of 
June,  and  on  the  24th  of  June,  wrote  to  the  plaintiff  to  take 
it  away.  At  that  time  about  twenty  gallons  had  been  con- 
sumed, and  the  Court  held  that  the  plaintiff's  omission  to 
answer  the  letter  amounted,  under  the  circumstances,  to  an 
acquiescence  in  the  defendant's  endeavour  to  make  a  further 
trial  of  the  cider. 

The  case  of  Couston  v.  Chapman  (c),  in  1872,  arose  out  of  a 


(a)  Harnor  v.  Groves,  24  L.  J.  C.  P.  53;  15  0.  B.  667. 
(J)  Lucy  V.  Moufet,  29  L.  J.  Ex.  1 1 8 ;  5  H.  &  N.  229. 
(c)  Couston  V.  Chapman,  L.  E,  2  Sc.  App.  250. 
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purchase  of  wine  at  au  auction.  The  buyer,  who  complained 
that  it  was  not  up  to  sample,  kept  it  for  a  greater  time  than 
the  Court  considered  reasonable,  and  he  was  held  liable  to 
pay  for  it. 

Section  36  of  the  Sale  of  Goods  Act  provides  that  :— 
"  TJuless  otherwise  agreed,  where  goods  are  delivered  to  the 
"  buyer,  and  he  refuses  to  accept  them,  having  the  right  so 
"  to  do,  ho  is  not  bound  to  return  them  to  the  seller,  but 
"it  is  sufficient  if  he  intimates  to  the  seller  that  he  refuses 
"  to  accept  them." 

In  Giimoldhij  v.  Wclh{a),  in  1875,  the  plaintiff  sold  four 
quarters  of  tares  to  the  defendant  by  sample.  They  were 
sent  to  the  defendant,  part  of  way  in  the  plaintiff's  cart  and 
the  remainder  in  the  defendant's  cart.  The  defendant 
examined  them  at  once  in  his  barn,  and  finding  they  were 
not  up  to  sample,  stated  that  he  would  not  keep  them,  and 
that  the  plaintiff  might  do  what  he  liked  with  them. 

The  plaintiff  brought  this  action  to  recover  the  price,  con- 
tending that  if  the  defendant  did  not  mean  to  accept  the 
goods,  he  was  bound  to  return  them.  But  the  Court  held  that 
this  view  was  incorrect.  Brett,  J".,  said  :  "  I  think  that  when 
"  there  is  a  sale  by  sample,  and  the  time  for  inspection  is 
"  subsequent  to  delivery,  and  the  place  of  inspection  different 
"  from  that  of  delivery,  then  if  the  goods  are  foimd  on  such 
"  inspection  not  to  be  equal  to  sample,  the  purchaser  has  a 
"  right  to  reject  them  then  and  there,  and  it  is  the  duty  of 
"  the  vendor  to  get  them  back  thence." 

Head  V.  TuttersaJl  (h),  in  1871,  is  an  aiithority,  that 
although  the  general  rule  is  that  the  buyer's  right  to  return 
the  goods  is  gone  if  he  is  unable  to  return  them  in  the  same 
condition  in  which  they  were  delivered  to  him,  that  rule  is 
subject  to  the  qualification  that  his  right  is  not  affected  by 
any  of  those  incidents  which  may  befall  the  goods  either  from 
their  nature,  or  in  the  course  of  the  exercise  by  him  of  those 
rights  over  them  which  the  contract  gave.     A  horse   was 


(a)  Orimoldbij  v.  Wells,  44  L.  J.  0.  P.  203 ;  L.  E.  10  0.  P.  391, 
{h)  Head  v.  Taittrsall,  41  L.  J.  Ex.  4;  L.  E.  7  Ex.  7. 
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purchased  on  Monday,  and  a  condition  of  the  sale  was  that  the 
horse  might  be  returned  on  the  following  Wednesday  if  it  did 
not  correspond  with  the  warranty.  On  the  way  home,  and 
without  any  negligence  on  the  part  of  the  plaintiff,  the  horse 
hurt  itself  seriously  against  the  splinter -bar  of  a  carriage,  and 
the  plaintiff  returned  it  before  Wednesday  evening.  The 
Court,  consisting  of  Kelly,  C.  B.,  Bramwell,  and  Cleasby,  BB., 
held  that  he  had  the  right  to  return  it,  notwithstanding  its 
damaged  state,  and  to  recover  the  price  paid. 

Elphich  V.  Barnes  {a),  in  1880,  was  a  case  resembling  the 
preceding  one.  A  horse  was  sold  to  the  defendant  on  con- 
dition that  he  should  try  him  for  eight  days,  and  be  at  liberty 
to  return  him  at  the  end  of  that  time  if  he  did  not  suit.  The 
horse  died  on  the  thii-d  day,  and  it  was  held  that  the  plaintiff 
could  not  maintain  an  action  for  the  price.  In  Bay  v.  Barker  (h), 
the  retiu-n  was  prevented  by  the  act  of  a  third  party,  and 
although  there  was  no  decision  on  the  point,  the  opinion  of 
the  Court  seems  to  have  been  that  it  was  no  exciise. 

Several  of  those  cases  which  decide  that  one  party  is  not 
bouud  to  receive  the  goods  when  tendered,  are  also  authori- 
ties for  the  converse, — viz.,  that  where  he  would  not  be 
bound  to  receive  any  particular  goods  if  tendered,  there  he 
cannot  compel  the  other  party  to  deliver  them.  If  one 
party  is  not  bound  to  receive,  the  other  party  cannot,  in 
the  absence  of  an  agreement  to  that  effect,  be  compelled 
to  deliver. 

Thus,  in  the  case  of  Lovatt  v.  Hamilton  (c),  in  1839,  the 
buyer  brought  an  action  against  the  seller  for  not  delivering. 
The  sale  was  of  fifty  tons  of  palm  oil  "  to  arrive  per 
"  3IansJielcl.^^  Only  seven  tons  arrived.  And  the  Court 
held  that  the  contract  for  the  fifty  tons  was  entire,  and  that 
the  plaintiffs  were  not  entitled  to  the  seven  tons  Avhich  did 
arrive. 

And  in  Vernede  v.  Weher  (d),  in  1856,  the  contract  was  to 


(a)  El2Jhich  v.  Barnes,  49  L.  J.  C.  P.  698;  5  C.  P.  D.  321. 

(i)  Baij  V.  Barker,  48  L.  J.  Ex.  569 ;  4  Ex.  D.  282. 

(c)  Lovatt  V.  Hamilton,  5  M.  &  W.  639,  ante,  p.  253. 

(r/)   Vernede  v.  Webei-,  25  L.  J.  Ex.  326  ;  1  H.  &  N.  311,  ante,  p.  528. 
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(loUvor  11  cargo  of  400  (oiis  ol'  Anuuiu  Necreusie  rice  luoro  or 
less,  wliicli  cRVfi.'o  by  sigroeiiu'iit  might  partly  consist  of 
Liu'oug  ri(^o,  but  not  to  a  greator  cxtout  tliau  fifty  tons. 
The  cargo  was  found  to  consist  of  28")  tons  of  Larong  and 
UV.)  tons  of  hatourie.  And  the  Court  hold  that  the  plaintiffs 
were  not  ontitled  to  have  any  of  tlio  rico  delivered  to  them. 
"  We  think,"  said  Alderson,  B.,  doliverii)g  judgment  for 
himself  luul  Martin,  B.,  "it  would  havo  been  impossible  for 
"  the  defendant  to  have  insisted  upon  the  plaintiffs  accepthig 
*'u  oai'go  cousistiug  only  of  a  minuto  portion  of  Aracuu 
"  Nooronsio  rii'o  ;  for  unless  the  cargo  Avas  A\'hat  woidd  sub- 
"  stimtially  satisfy  the  description  of  a  cargo  of  Aracau 
"  Nocronsio  rioo,  we  think  that  (ho  plaintiffs  could  not  have 
"  boon  bound  to  accept  it.  .  .  .  And  if  the  plaintiff  would 
"  not  have  been  bound  to  accept  the  cai-go  brought,  the 
"  defendant  was  not  obliged  to  deliAor  it,  for  the  contract 
"  must  bo  mutual  and  rQ,ciprocal." 

The  liability  of  the  buyer  for  neglecting  or  refusing 
delivery  of  goods  is  dealt  with  by  section  oT  of  the  Sale  of 
Goods  A(^t,  which  provides  that  :  "  When  the  seller  is  ready 
"  and  willing  to  di-Uver  the  goods,  and  requests  the  buyer  to 
"  take  delivery,  and  the  buyer  does  not  within  a  reasonable 
"  time  after  such  request  take  the  delivery  of  the  goods,  he 
"  is  liable  to  tlu>  seller  for  any  loss  occasioned  by  his  neglect 
"  or  refusal  to  take  deliA'ery,  and  also  for  a  reasonable  chai'ge 
"  for  the  cari>  and  custody  of  the  goods.  Provided  that 
"  nothing  in  this  section  shall  affect  the  rights  of  the  seller 
"  where  the  nt^glect  or  refusal  of  the  buyer  to  take  delivery 
"  amounts  to  a  repudiation  of  the  contract  "  («). 


(«)  VI.  Ma\M<,  .S<r,y  (',..  V.  Xai/hr  (US8-1),  ulJ  1-.  J.  Q.  B.  497;  !•  Ayy.  Oa,434  ; 
Smitliti\ii(e  V.  Fi'iri<in  Ilimlirnre  Co.,  [li'O.")]  'J  K,  B,  .Vlo. 
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Right  of  resale.  The  question  as  to  the  right  of  an  unpaid 
vendor  to  resell  the  goods  has  given  rise  to  some  very  con- 
fusing dicta  and  decisions.  It  arose  in  Heffernan  v.  Berry, 
32  U.  C.  Q.  B.  518,  the  head-note  to  which  is  to  the  effect 
that  the  defendant  had  negotiated  with  the  plaintiff  for 
the  purchase  of  a  pair  of  horses  and  harness  from  the 
defendant  for  $400,  of  which  he  had  paid  $154  in  cash. 
After  some  correspondence  as  to  the  time  and  mode  of  pay- 
ing the  balance,  the  defendant  sold  the  property,  where- 
upon the  plaintiff  brought  an  action  for  and  recovered  sum 
paid,  on  the  ground  that  it  was  not  clear  that  any  agree- 
ment had  been  arrived  at  as  to  the  terms  and  time  o^ 
payment.  The  question  is  discussed  as  to  the  rights  of  the 
parties,  assuming  that  there  had  been  an  agreement  for 
the  purchase  and  sale  of  the  property.  The  discussion  will 
be  found  at  p.  520  of  the  report. 

Right  after  resale  to  resort  to  purchaser  for  deficiency. 
Difference  beticeen  sale  of  goods  and  executory  agreement 
in  this  respect.   In  Sawyer  v.  Pringle,  20  0.  E.  Ill,  18  O. 
A.  E.  218,  a  machine  was  sold  under  an  agreement  that 
property  was  not  to  pass  until  the  whole  price  was  paid, 
that  in  default  of  payment  as  to  any  part  of  the  price  the 
whole  should  become  due,  and  that  the  vendors  should  be 
at  liberty  to  resimie  possession,  nothing  being  said  as  to 
resale.     The  vendors  seized    the  machine    and    resold  it, 
crediting  the  purchasers  with  the  proceeds,  and  broughr, 
action  to  recover  the  balance  of  the  original  price.  Armour, 
C.  J.,  held  at  the  trial  that  the  plaintiffs,  by  resuming  pos- 
session and  afterwards  selling  the  machine,  had  disentitled 
themselves  to  sue,  and  he  dismissed  the  action.    Chancellor 
Boyd,  on  appeal  to  the  Chancery  Division,  held  that  the 
plaintiffs  were  entitled  to  judgment,  while  Eobertson,  J., 
held  that,  by  resuming  possession,  the  plaintiffs  had  put 
an  end  to  the  contract  of  sale,  and  had  no  longer  any  right 
of  action  in  respect  to  it.    It  will  be  observed  that  in  the 
Court  of  Appeal,  Hagarty,  C.  J.,  does  not  treat  the  case 
as  the  usual  one  of  a  sale  of  goods  and  the  exercise  by  the 
unpaid  vendor  of  the  right  or    assumed    right  of  resale. 
"  This  agreement  cannot  properly  be  called  a  contract  of 
"  sale.    It  is  an  executory  agreement  for  a  future  sale  on 
"  performance  of  certain  named  conditions  by  the  defend- 
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"  ant."  After  citing  a  number  of  American  decisions,  he 
said,  "  According  to  the  spirit  of  these  American  decisions 
"  it  would  seem  that  in  a  contract  like  that  before  us,  if  the 
"  plaintiffs  not  only  resume  possession  but  sell  or  destroy 
' '  the  subject  matter  of  'the  contract,  they  lose  their  remedy 
' '  for  the  portion  of  the  purchase  money  still  unpaid,  at  all 
"  events  tlhat  portion  which  is  not  in  default,  retaining  in 
"  their  hands  the  money  already  paid.  It  was  certainly 
"  natural  that  when  the  defendant,  the  purchaser,  found 
"  the  plaintiffs  selling  the  specified  chattel,  the  subject  of 
"  the  contract  for  which  he  had  given  the  notes,  and  thus 
•"  debarring  themselves  from  ever  giving  it  to  him,  that 
' '  he  should  consider  his  liability  at  an  end. ' '  Osier,  J.,  also 
points  out  the  difference  between  the  present  case  and 
the  greater  number  of  English  cases  on  resale,  in  that 
here  the  property  always  remained  in  the  vendor,  while 
in  those  cases  the  courts  were  dealing  with  property  that 
had  passed  to  the  purchasers  under  the  contract  of  sale, 
with  or  without  a  condition  reserving  a  right  of  resale 
on  default  in  payment  of  the  price.  "  We  are  in  danger 
"  of  being  misled  by  a  false  analogy  if  we  compare  this 
"  case  to  one  in  which  there  has  been  an  actual  sale,  and 
"  then  a  resale  by  the  unpaid  vendor,  who  sells  qua  pledgee, 
"  as  being  the  property  of  and  as  though  they  had  been 
"  pawned  to  him  by  the  vendee.  The  case,  on  the  con- 
"  trary,  is  one  where  there  is  an  express  contract  which 
"  governs  the  rights  of  parties,  and  in  Which  the  plaintiffs 
"  have  been  careful  to  exclude  the  possibility  of  the  goods 
"  being  treated  for  any  purpose  as  the  goods  of  the  defen- 
"  dant  until  the  price  shall  have  been  paid."  Maclennan, 
J.A.,  held,  dissenting,  that  the  vendors  became  in  effect 
mortgagees  of  the  machine,  and  on  default  in  payment 
were  entitled  forthwith  to  sell  and  then  sue  for  the  unpaid 
balance. 

The  decision  in  this  case  was  followed  in  the  subsequent 
case  of  Arnold  v.  Playter,  22  O.E.  608,  in  which  the  agree- 
ment, which  was  very  similar  to  that  in  question  in  Sawyer  v. 
Pringle,  was  treated  as  a  conditional  or  executory  contract 
for  the  sale  of  the  machinery.  Boyd,  C,  said,  "Provision  is 
"  made  in  the  contract  for  resuming  possession  in  case  of  de- 
"  fault  of  payment  (or  otherwise),  and  for  selling  the  ma- 
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"  eliinery.  But  it  does  not  go  furtiher  and  provide  that  the 
"  purchase  money  is  to  be  applied  pro  tanto  on  what  is 
"  due,  and  that  the  purchasers  are  to  remain  liable  for  the 
"  difference.  That,  as  I  read  Sawyer  v.  Pringle,  is  an 
"  essential  provision  without  which  no  action  for  any  part 
' '  of  the  price  can  be  maintained,  if  the  vendors  have  taken 
"  possession  of  and  sold  the  machinery."  As  to  the  effect 
of  the  express  provision  giving  a  right  to  sell,  he  proceeded 
as  follows :  ' '  This  kind  of  contract  is  said  by  the  Court  of 
"  Appeal  to  mean:  pay  the  price  and  get  the  machine  (both 
"  possession  and  property) ;  but  till  you  pay,  the  machine 
"  is  ours  (the  vendors') ;  it  is  our  property;  we  can  take 
"  possession  and  we  have  the  right  to  sell  because  it  is  our 
"  property.  The  permission  to  sell,  therefore,  is  imma- 
' '  terial ;  it  expresses  the  right  in  law  which  the  vendor  has 
"  by  virtue  of  the  property  and  the  resumption  of  posses- 
' '  sion ;  and  it  would  seem  not  to  add  any  ingredient  which 
"  essentially  differs  from  Sawyer  v.  Pringle.  As  was 
"  said  by  Mr.  Justice  Burton,  the  election  to  sell  was  an 
"  election  to  abandon  the  contract  by  the  vendors;  w'here- 
"  upon  the  vendees  acquired  a  clear  right  to  abandon  it 
"  also;  or  rather,  I  suppose,  to  treat  it  as  abandoned." 

In  this  case  the  vendors  had  obtained  judgment  on  the 
notes  given  for  the  machinery  before  seizing  and  selling 
the  property,  and  were  seeking  to  prove  a  claim  in  the 
Master's  office  for  the  balance  due  on  the  judgment,  but  it 
was  held  that  the  Master  could  go  behind  the  judgment, 
and  as  i!he  consideration  for  the  judgment  had  disappeared 
by  the  intentional  act  of  the  Company  in  taking  possession 
and  selling,  the  claim  should  have  been  disallowed. 


CHAPTER   IV. 

WHAT   DAMAGKS    MAY   BE    RECOVERED  WHERE    THERE   HAS  BEEN 
A   BREACH   OF   CONTRACT. 

When  either  party  breaks  the  contract  the  other  has  a 
right  to  recover  damages,  but  it  does  not  follow  that  he  can 
recover  the  whole  of  the  loss  he  has  suffered  in  consequence 
of  that  breach.  The  question  is,  what  are  the  damages  to 
the  plaintiff  caused  by  the  defendant's  breach  which  the  law 
will  allow  the  plaintiff  to  recover  ?  The  measure  of  the 
damages  has  been  defined  by  the  Sale  of  Goods  Act  as  "  the 
"  estimated  loss  directly  and  naturally  resulting,  in  the 
"  ordinary  course  of  events,  from  the  .  .  .  breach  of  eon- 
"  tract  "  (a).  The  leading  case  on  this  subject  is  Hadlcij  v. 
Biixen(l(de  (/>),  which  although  not  a  case  of  sale  of  goods, 
but  of  late  delivery  by  a  carrier,  is  a  most  important  one  in 
consequence  of  the  Judges  of  the  Exchequer  Court  having 
there  laid  down  certain  rules  of  general  application  to  breaches 
of  contract. 

In  Hacllnj  v.  Baxendule  (h),  in  1854,  the  plaintiffs  Avere 
millers  at  Gloucester.  On  the  12th  of  May  the  engine  shaft 
in  their  mill  had  to  be  removed  in  consequence  of  a  fracture, 
and  on  the  13th  the  plaintiffs  sent  a  servant  to  the  defendants, 
who  were  carriers,  to  say  that  the  mill  was  stopped,  and  that 
the  shaft  must  be  sent  at  once  to  Greenwich,  to  be  used  there 
as  a  pattern  in  making  a  new  one.  The  defendants  said  that 
if  the  shaft  was  sent  by  12  o'clock  the  next  day  it  would  be 
delivered  at  Greenwich  on  the  following  day.  Accordingly, 
the  shaft  was  delivered  to  the  defendants  before  12  o'clock 
on  the   14th,  but  was  not  delivered  by  them  at  Greenwich 

(a)  Sale  of  Goods  Act,  ss.  50  (2)  and  51  (2). 

{b)  Hadley  v.  Baxtndale,  23  L.  J.  Ex.  179;  9  Exch.  341. 
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till  several  days  later,  and  the  consequence  was  that  the  new 
shaft  was  not  delivered  at  the  mill  as  soon  as  it  otherwise 
would  have  been ;  the  working  of  the  mill  was  delayed  and 
the  profits  on  the  working  were  lost,  and  other  expenses 
incidental  to  the  stoppage  were  incurred,  for  all  of  which  the 
plaintiffs  sought  to  hold  the  defendants  liable,  but  failed. 
Alderson,  B.,  in  delivering  the  judgment  of  the  Exchequer 
Court  said  :  "  Now  we  think  the  proper  rule  in  such  a  case  as 
"  the  present  is  this  : — Where  two  parties  have  made  a 
"  contract  which  one  of  them  has  broken,  the  damages 
"  which  the  other  party  ought  to  receive  in  respect  of  such 
"  breach  of  contract  should  be  such  as  may  fairly  and 
"  reasonably  be  considered  either  arising  naturally,  i.e., 
"  according  to  the  usual  course  of  things,  froni  such  breach 
"  of  contract  itself,  or  such  as  may  reasonably  be  supposed  to 
"  have  been  in  the  contemplation  of  both  parties,  at  the  time 
"  they  made  the  contract,  as  the  probable  result  of  the 
"  breach  of  it.  Now,  if  the  special  circumstances  under 
"  which  the  contract  was  actually  made  were  communicated 
"  by  the  plaintiffs  to  the  defendants,  and  thus  known  to  both 
"  parties,  the  damages  resulting  from  the  breach  of  such  a 
"  contract,  which  they  would  reasonably  contemplate,  would 
"  be  the  amount  of  injury  which  would  ordinarily  follow 
"  from  a  breach  of  contract  under  these  special  circum- 
"  stances  so  known  and  communicated.  But,  on  the  other 
"  hand,  if  these  special  circumstances  were  wholly  imknown 
"  to  the  party  breaking  the  contract,  he,  at  the  most,  could 
"  only  be  supposed  to'  have  had  in  his  contemplation  the 
"  amount  of  injury  which  would  arise  generally,  and  in  the 
"  groat  multitude  of  cases  not  affected  by  any  special  cir- 
"  cumstances,  from  such  a  breach  of  contract,  for,  had  the 
"  special  circumstances  been  known,  the  parties  might  have 
"  specially  provided  for  the  breach  of  contract  by  special 
"  terms  as  to  the  damages  in  that  case  ;  and  of  this  advan- 
"  tage  it  would  be  very  unjust  to  deprive  them.  Now  in  the 
"  present  case,  if  we  are  to  apply  the  principles  above  laid 
"  down,  Ave  find  that  the  only  circumstances  here  communi- 
"  cated  by  the  plaintiffs  to  the  defendants  at  the  time  the 
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"  contract  was  made,  were  that  the  article  to  be  carried  was 
"the  broken  shaft  of  a  mill.  But  how  do  these  circum- 
"  stances  show  reasonably  that  profits  of  the  mill  mnst  be 
"  stopped  by  an  unreasonable  delay  in  the  delivery  of  the 
"  broken  shaft  by  the  carrier  to  the  third  person  ?  Suppose 
"  the  plaintiffs  had  another  shaft  in  their  possession  put  up 
"  or  putting  up  at  the  time,  and  that  they  only  wished  to 
"  send  back  the  broken  shaft  to  the  engineer  who  made  it ; 
"it  is  clear  that  this  would  be  quite  consistent  with  the 
"  above  circumstances,  and  yet  the  unreasonable  delay  in  the 
■"  delivery  would  have  no  effect  upon  the  intermediate  profits 
"  of  the  mill."  And  after  pointing  out  that  although  in  the 
special  circumstances  of  the  case  the  loss  did  arise  from  the 
defendants'  neglect,  he  proceeded,  "these  special  circum- 
"  stances  were  here  never  communicated  by  the  plaintiffs  to 
"  the  defendants.  It  follows,  therefore,  that  the  loss  of 
"  profits  here  cannot  reasonably  be  considered  such  a  conse- 
'  quence  of  the  breach  of  the  contract  as  could  have  been  fairly 
"  and  reasonably  contemplated  by  both  parties  when  they 
"  made  this  contract.  For  such  loss  would  neither  have 
"  flowed  naturally  from  the  breach  of  this  contract  in  the 
"  great  multitude  of  such  cases  occurring  under  ordinary  cir- 
"  cumstances ;  nor  were  the  special  circumstances,  which, 
"perhaps,  would  have  made  it  a  reasonable  and  natural 
"  consequence  of  such  breach  of  contract,  communicated  to, 
"  or  known  by  the  defendants." 

This  case  has  since  been  followed  in  cases  too  numerous  to 
be  referred  to ;  and  the  reader  is  referred  for  fuller  infor- 
mation on  the  subject  to  Mr.  Mayne's  work  on  Damages. 

In  the  case  of  Gee  v.  The  IjCincashire  and  Yorkshire  Baihray 
Go.  (rt),  in  1860,  a  very  important  remark  was  made  by 
Bramwell,  B.,  who,  while  delivering  judgment,  referred  to 
the  rule  in  HudJeij  v.  Baxciuhtle  (b),  that  damages  to  be 
recoverable  must  be  such  as  the  parties  must  be  taken  to 


(a)  Gee  v.  Lanes,  and  Tories.  By.  Co.,  30  L.  J.  Ex.  11 ;  6  H.  &  N.  21L 
{ly-Hadley  v.  Baxendale,  23  L.  J.  Ex.  179;  9  Ex.  341. 
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have  contemplated  as  the  probable  result  of  the  breach,  and 
said  ;  "  I  am  not  sure  that  another  qualification  might  not  be 
'  added  which  woixld  be  in  favour  of  the  plaintiff  in  this 
'  case,  viz.,  that  in  the  course  of  the  performance  of  the 
'  contract,  one  party  may  give  notice  to  the  other  of 
'  any  particular  consequences  which  will  result  from  the 
'  breaking  of  the  contract,  and  then  have  a  right  to  say, 
'  '  If  after  that  notice,  you  persist  in  breaking  the  contract, 
'  '  I  shall  claim  the  damages  which  will  result  from  the 
' '  breach '  "(«). 

In  the  case  of  a  sale  of  goods,  the  seller's  breach  may  con- 
sist in  his  having  delivered  to  the  buyer  an  article  of  less 
value  than  the  article  which  should  have  been  delivered,  and 
there  the  difference  in  value  is  the  measure  of  the  damages  ; 
or  the  breach  may  have  consisted  in  the  failure  to  deliver  any 
goods  at  all,  and  in  this  case  instead  of  the  damages  being 
a  difference  in  value  as  in  the  first  one,  they  are  what  the 
buyer  must  pay  to  obtain  the  goods  in  the  market,  or  if 
necessary  from  some  other  quarter.  But  by  reason  of  having 
such  an  inferior  article  or  nothing  at  all  delivered  to  him,  the 
buyer  may  suffer  much  greater  damages  than  the  difference 
in  value,  or  the  full  value,  and  then  the  question  becomes, 
are  those  greater  damages  such  as  the  parties  at  the  date  of 
the  contract  must  be  taken  to  have  contemplated  as  the 
probable  result  of  the  breach  ?  Or  the  seller's  breach  may 
consist  in  the  unpunctual  delivery  of  the  goods. 

On  the  other  hand,  the  buyer  may  have  been  the  party  to 
break  the  contract,  as  by  refusing  to  accept  the  goods  when 
tendered.  Here  the  seller  may  by  reselling  the  goods  put 
himself  in  a  position  in  which  the  buyer  had  contracted  to  put 
him,  and  charge  the  buyer  with  costs  reasonably  incurred  in 
doing  so  ;  but  he  may  be  unable  to  resell  them,  and  he  may 
then  give  evidence  of  any  loss  he  has  suffered ;  and  if  that 
loss  is  such  as  the  parties  must  be  taken  to  have  contemplated, 
he  may  recover  it. 


(a)  See  also-  Simpson  v.  London  and  North.  Western  Ry.  Co.,  1  Q.  B,  D.  274  ; 
and  Home  v.  Midland  Ry.  Co.,  L.  E.  7  C.  P.  583. 
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From  these  considerations  it  appears  that  the  value  of  the 
thing  contracted  to  be  delivered,  and  of  that  which  was  de- 
livered, on  the  day  fixed  for  delivery,  are  important  considera- 
tions.    Now  the  best  possible  evidence  of  the  value  of  a  thing 
is  what  it  did  or  would  fetch  in  the  market,  or  what  must  have 
been  paid  for  it  if  it  had  been  bought  there  ;  but  if  the  thing 
has  no  market  price,  then  some  other  evidence  of  value  must 
be    obtained.     And   the  price  at  which   the  buyer    either 
agreed  to  resell  it  in  the  ordinary  course  of  business,  or  the 
price  which  by  the  contract  he  had  agreed  to  pay  for  it,  may 
then  be  the  best  evidence  obtainable  (a).     But  except  where 
the  price  at  which  the  buyer  agreed  to  buy  or  to  sell  the 
goods  is  evidence  of  value,  that  price  has  nothing  whatever  to 
do  with  the  damages  of  either  party  ;  the  buyer  is  entitled  to 
have  in  his  hands,  on  the  day  fixed  for  delivery,  goods  which 
at  that  date  have  a  certain  value ;  the  price  which  he  may 
have  contracted  to  pay  may  be  more  or  less  than  they  are 
worth  on  that  day,  but  the  value  on  that  day  is  what  the 
contract  gives  him,  and  therefore  it  is  all  that  he  can  charge 
the  seller  with.     For  example,  if  the  market  price  falls  after 
the  date  of  the  contract,  that  is  a  loss  which  by  the  contract 
must  fall  on  the  buyer  in  any  case  and  cannot  be  charged  to 
the  seller,  even  if  the  seller  fails  to  perform  his  contract.     If 
on  the  other  hand  the  market  price  rises  after  the  date  of  the 
contract,  that  is  a  gain  to  the  buyer  which  the  contract  gives 
him,  and  which  he  loses  by  the  seller's  breach,  and  which  the 
seller  is  liable  to  pay. 

The  rules  as  to  damages  for  non-acceptance  and  non- 
delivery are  contained  in  sections  50  (3)  and  51  (3)  of  the 
Sale  of  Goods  Act,  the  former  providing  that : 

"  Where  there  is  an  available  market  for  the  goods  in 
"question  the  measure  of  damages  is  immd  facie  to  be  ascer- 
"  tained  by  the  difference  between  the  contract  price  and 
"  the  market  or  current  price  at  the  time  or  times  when  the 
"goods  ought  to   have  been  accepted,  or,  if  no  time  was 


(a)  HeilhuU  v.  Hiclson,  41  L.  J.  C.  P.  228 ;  L.  E.  7  C.  P.  455  ;  considered  in 
Drummond  v.  Van  Ingen  (1887),  56  L.  J.  Q.  B.  563  ;  12  A.  0.  284. 
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"  fixed  for  acceptance,  then  at  the  time  of  the  refusal  to 
"  accept." 

And  the  latter  that : 

"Where  there  is  an  available  market  for  the  goods  in 
"  question  the  measure  of  damages  is  pnmd  facie  to  be  ascer- 
"  tained  by  the  difference  between  the  contract  price  and  the 
"  market  or  ciirrent  price  of  the  goods  at  the  time  or  times 
"  when  they  ought  to  have  been  delivered,  or,  if  no  time  Avas 
"  fixed,  then  at  the  time  of  the  refusal  to  deliver." 

A  loss  of  profits  on  a  resale  cannot  be  recovered  as  such. 
Where  a  buyer  resells  at  a  profit,  but  in  consequence  of  the 
seller's  breach  is  unable  to  deliver  and  so  loses  his  profit, 
the  reselling  price  is  not  an  element  in  the  calculation  of 
damages  except  in  those  cases  where  the  reselling  price  is 
taken  as  the  best  evidence  of  value. 

If  the  goods  are  procurable  in  the  market,  the  loss  was,  in 
fact,  not  due  to  the  defendant's  breach,  but  to  the  plaintiff  not 
having  bought  in,  and  if  it  was  not  so  due,  then  it  clearly 
could  not  be  recovered ;  but  where  it  is  in  fact  the  result  of 
the  defendant's  breach,  and  the  parties  had  the  resale  in 
contemplation,  there  seems  no  reason  why  it  should  not  be 
recovered  as  such. 

In  Cassahoglou  v.  Gibhs  («),  in  1882,  a  principal  instructed 
his  agent  abroad  to  buy  and  consign  to  him  opium  of  a  cer- 
tain quality.  The  agent  sent  over  opium  of  an  inferior 
quality,  and  the  Court  held  that  the  damages  were  not  the 
difference  in  value,  as  they  would  have  been  if  it  had  been 
a  case  of  seller  and  buyer,  but  merely  the  loss  actually 
sustained. 

Having  now  considered  what  the  facts  are  which  it  is  im- 
portant to  ascertain  before  the  damages  can  be  calculated,  it 
will  be  desirable  to  examine  the  cases,  taking  firstly,  those 
cases  where  the  market  has  been  referred  to  as  the  test 
of  value ;  secondly,  those  cases  where  there  was  no  market 
to  refer  to,  dividing  the  latter  into  two  classes — one  where 


(a)  Cassahoglou  v.  Gibls,  51  L.  J.  Q.  B.  o93 ;  52  L.  J.  Q.  B.   538;  L.  E.  9 
a.  B.  D.  220;   11  Q.  B.  D.  797. 
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the  breach  was  as  to  quality,  the  other  where  the  breach  was 
as  to  time ;  and  thirdly,  certain  exceptional  cases. 

The  general  rule  is,  that  interest  cannot  be  recovered,  but 
the  discussion  of  this  subject  is  left  until  the  authorities  are 
examined  in  detail  (a). 

In  Leigh  v.  Paterson  (h),  in  1818,  the  defendants  contracted 
to  sell  tallow  to  the  plaintiffs  "  in  all  next  December."  In 
October  they  said  they  had  resold  the  tallow,  and  could  not 
perform  their  contract.  The  plaintiffs  did  not  acquiesce  in 
the  rescission  of  the  contract,  and  recovered  the  difference 
between  the  contract  and  the  market  price  on  the  31st  of 
December,  the  last  day  for  delivery. 

In  Startup  v.  Cortazzi  (c),  in  1835,  the  defendant  in  June 
contracted  to  sell  to  the  plaintiffs  2,100  quarters  of  Odessa  lin- 
seed, at  30s.  a  quarter,  to  be  shipped  on  board  the  plaintiffs' 
ship  at  Odessa  in  October.  The  plaintiffs  sent  their  ship 
there,  biit  she  was  not  loaded,  as  the  defendant  had  given 
notice  that  he  would  not  fulfil  his  contract.  The  defendant 
had  already  received  1,575/.  as  half  the  price.  If  the  linseed 
had  been  delivered  at  Odessa  itwould  have  arrived  in  February, 
when  its  value  in  the  market  would  have  been  from  47.s.  to  48s. 
a  quarter.  At  the  time  of  the  trial  it  was  about  56s.  The 
defendant  paid  into  Court  at  the  rate  of  about  47s.  a  quarter. 
The  plaintiffs  contended  that  they  were  entitled  to  higher 
damages :  there  was  no  evidence  of  any  special  damage,  and 
the  jury  found  a  verdict  for  the  defendant.  Lord  Abinger 
seems  to  have  considered  the  measure  of  damages  to  have 
been  the  difference  between  the  price  at  the  time  when  the 
seed  would  have  arrived  here  and  the  contract  price.  Alder- 
son,  B.,  thought  the  price  at  the  time  when  the  defendant 
gave  notice  he  would  not  perform  the  contract  was  not  the 
criterion,  for  at  that  time  the  plaintiffs  had  parted  with  their 
money  and  could  not  go  into  the  market,  and  that  the  price 


(a)  Foat,  p.  575. 

(h)  Leiyli  v.  Paterson,  2  Moo.  588.     See  ako  Gainsford  v.  (^arroll,  2  B.  &  C. 
624,  in  1824. 

(c)  Startup  V.  (Jm-tazzi,  2  Cr.  Mee.  &  Eos.  165. 
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when  it  should  have  arrived  if  delivered  according  to  con- 
tract was  a  better  criterion.  This  case  does  not  appear  to  be 
well  reported. 

By  section  53  (3)  of  the  Sale  of  Goods  Act  it  is  provided 
that  "  In  the  case  of  breach  of  warranty  of  quality  such  loss 
"  is  prima  facie  the  difference  between  the  value  of  the  goods 
"  at  the  time  of  delivery  to  the  buyer  and  the  value  they  would 
"  have  had  if  they  had  answered  to  the  warranty  "  («). 

In  Loder  v.  KehuU  (h),  in  1857,  the  plaintiff  had  contracted 
to  purchase  from  the  defendant  200  casks  of  tallow,  for  which 
he  paid  at  once;  the  unloading  of  the  cargo  began  on  tbe  16th 
of  January  and  was  finished  on  the  25th.  The  plaintiff, 
having  inspected  it,  wrote  to  the  defendant  on  the  28th, 
saying  that  184  of  the  casks  were  not  according  to  contract, 
and  declined  to  accept  them,  and  requested  the  defendant  to 
return  the  purchase-money  ;  a  correspondence  followed,  and 
eventually  the  plaintiff  resold  the  tallow  on  the  I2th  of 
March.  The  price  of  tallow  had  fallen,  and  the  Court  held 
that  the  measure  of  damages  would  have  been  the  difference 
between  the  value  of  tallow  of  the  quality  contracted  for  and 
the  value  of  that  delivered  at  the  time  of  the  delivery,  pro- 
vided there  could  have  been  an  immediate  resale  in  the 
market,  but  that  in  this  case  the  defendant  had  delayed  the 
resale,  and  that  as  the  jury  had  found  the  resale  was  within 
a  reasonable  time,  the  damages  were  the  difference  between 
the  market  value  of  the  quality  contracted  for  at  the  time  of 
delivery  and  the  price  obtained  on  resale,  and  not  the  differ- 
ence between  the  amount  prepaid  and  price  obtained  on 
resale.  In  Eoth  v.  Taysen  {c),  in  1896,  Lord  Esher,  M.  R., 
said :  "  When  there  is  a  repudiation  which  the  other 
"party  chooses  to  treat  as  a  breach,  the  primary  rule 
"  is  that  the  damages  are  the  difference  between  the  con- 
"  tract   price   and   the   market   price   of  the   goods    at   the 

(a)  See  PUllpotts  v.  Evans,  5  M.  &  W.  474,  and  Ashivorth  v.  Wells,  78  L.  T. 
136. 

(Z>)  Loder  v.  KehuU,  27  L.  J.  0.  P.  27  ;  3  0.  B.  N.  S.  128. 

(c)  Jloth  V.  Taysen.,  1  Com.  Cas.  306  at  pp.  310, 311.  See  also  Nickoll  v.  Ashton, 
69  L.  J.  Q.  B.  640;  [1900]  2  Q.  B.  298 ;  and  Tredegar  Iron  and  Coal  Co.  Ltd.  v. 
Hairthorn,  18  T.  L.  E.  716. 
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"  date  of  the  breach.  If  the  repudiation  takes  place  before  the 
"  day  of  delivery,  the  other  party  has  the  right  to  bring  an 
"action  immediately,  and  it  follows  that  he  has  the  right  to 
"  have  his  damages  assessed  at  the  time  he  brings  his  action. 
"  In  such  a  case  the  damages  "are  not  the  difference  between 
"the  contract  and  market  price  on  the  day  the  action  is 
"  brought.  It  is  the  duty  of  the  jury  to  assess  them,  having 
"regard  to,  and  making  allowance  for,  the  fact  that  the 
"  plaintiff  is  receiving  damages  before  the  date  of  delivery 
"  has  arrived.  There  is  this  further  rule.  The  party  who 
"has  treated  a  repudiation  as  a  breach  is  bound  to  do  what  is 
"  reasonable  to  prevent  the  damages  from  being  inflamed  or 
"  increased." 

In  Josling  v.  Irvine{a),  in  1861,  the  defendant  sold  3,000 
gallons  of  naphtha  to  the  plaintiff,  at  2s.  2d.  a  gallon,  to  be 
delivered  in  weekly  instalments  of  1,000  gallons;  the  day 
after  the  sale  the  plaintiff  resold  them  to  Hoile  at  2s.  Gd.  a 
gallon.  The  defendant  refused  to  deliver  any  of  the  naphtha. 
It  was  proved  that  at  the  time  of  the  breach  naphtha  could  not 
have  been  bought  for  less  than  5s.  9d.  a  gallon.  Held,  that 
as  the  plaintiff  would  have  no  ansAver  to  an  action  by  Hoile 
for  the  difference  between  5s.  9d.  and  2s.  6d.,  that  was  the 
amount  the  plaintiff  was  entitled  to  recover  from  the  defen- 
dant. The  amount  that  the  plaintiff  was  entitled  to  recover 
as  his  damages  was  not  his  loss  of  profits,  viz.,  the  difference 
between  2s.  2d,  and  2s.  6d.,  but  his  liability  on  his  second 
contract,  vi^.,  the  difference  between  2s.  6^.,  the  selling 
price,  and  5s.  9ci,  the  market  price.  Why  the  damages  were 
not  the  difference  between  2s.  2d.  and  5s.  9d.  does  not  appear. 

In  IVilliams  v.  Eeijnokh(h),  in  1865,  the  plaintiff  purchased 
from  the  defendants,  on  the  1st  of  April,  500  piculs  of  China 
cotton  at  16fd,  per  lb.,  to  be  deli\'ered  in  August,  guaranteed 
fair.  On  the  25th  of  May  the  plaintiff  made  a  contract  to 
sell  to  a  third  party  the  same  quantity  and  quality  of  cotton 
at  19^d.  per  lb.,  intending  to  deliver  the  same  cotton,  which 


(a)  Josling  v.  Irvine,  30  L.  J.  Ex.  78;  6  H.  &  N.  512. 
(6)  Williama  v.  Reynolds,  6  B.  «&  S.  495. 
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the  defendants  had  contracted  to  deliver  to  them.  At  the  end 
of  Angust,  the  latest  time  for  delivery  under  both  contracts, 
the  price  of  stich  cotton  was  18^d.  per  lb.  The  Court  of 
Queen's  ]3ench  held  that  the  damages  to  which  the  plaintiff 
was  entitled  were  the  difference' between  IQ^d.  and  18^d.,  and 
were  not  affected  by  the  advantageous  subsale  made  by  the 
plaintiff. 

Jones  V.  Just  (a),  in  1868,  was  an  action  on  a  contract  of 
sale  of  Manilla  hemp  "  expected  to  arrive."  When  the  hemp 
had  been  delivered  it  was  found  not  to  correspond  to  contract, 
and  after  some  correspondence  the  plaintiff,  the  buyer,  re- 
sold it  by  auction,  when  in  consequence  of  the  rise  of  prices 
in  the  market,  it  fetched  a  sum  nearly  equal  to  the  iuvoice 
price.  The  jury  were  told  that  if  there  had  been  a  breach  of 
the  seller's  warranty,  the  damages  would  be'  the  difference 
between  what  the  hemp  was  worth  when  it  arrived  and  the 
market  value  at  that  time  of  such  hemp  as  should  have  been 
delivered,  thus  giving  the  plaintiff  the  benefit  of  the  rise  in 
the  market ;  and  this  was  held  by  Cockburn,  C.  J.,  Mellor  and 
Blackburn,  JJ.,  to  have  been  a  proper  direction. 

In  Ogle  v.  Ead  Vane  (b),  ia  1868,  the  defendant  had  con- 
tracted to  deliver  iron  to  the  plaintiff  in  July,  but  owing  to 
a  breakdown  in  the  furnaces,  had  been  unable  to  do  so.  At 
the  defendant's  request  the  plaintiff  had  refrained  from  buy- 
ing in  against  him  until  the  following  February,  when  he 
bought  in  at  a  considerable  advance  on  the  contract  price,  and 
the  measure  of  damages  was  held  to  be  the  difference  between 
the  contract  and  the  February  prices  (c). 

Brown  v.  Midler  (d),  in  1872,  is  a  leading  case  on  the 
measure  of  damages  where  the  contract  was  for  the  delivery 
of  goods  by  instalments.  Here  the  plaintiff  bought  of  the 
defendant  500  tons  of  iron,  to  be  delivered  in  about  equal 
proportions  in  September,  October,  and  November,  1871.    In 


(a)  Jones  v.  Just,  37  L.  J.  Q.  B.  89;  L.  E.  3  Q.  B.  197. 
(A)  Ogle  V.  Earl  Vane,  36  L.  J.  Q.  B.  175  ;  37  L.  J.  Q.  B.  771 ;  L.  E.  2  Q.  B. 
275;  L.  E.  3  Q.  B.  272. 

(c)  See  also  Hichman  v.  Haynes,  44  L.  J.  C.  P.  358 ;.  L.  E.  10  0.  P.  598. 

[d]  Brown  v.  Muller,  41  L.  J.  Ex.  214;  L.  E.  7  Ex.'319. 
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August  the  defendant  gave  notice  that  he  did  not  intend  to 
deliver  any  iron.  In  December  the  plaintiff  couimenced  the 
action,  and  claimed  as  damages  for  non-delivery  the  difference 
between  the  contract  and  market  prices  on  the  30th  of 
November,  which  amounted  to  237/.  10s.  If  the  plaintiff  had 
bought  in  at  the  tune  when  the  defendant  repudiated  the  con- 
tract the  difference  would  have  been  2o/.  If  he  had  bought 
in  one-third  of  the  iron  at  the  end  of  each  of  the  three 
months  the  sum  of  the  differences  would  have  amounted  to 
109/.  ■4.S.  The  Court  held  that  the  last  was  the  true  measure 
of  damages. 

Tijcrs  V.  Bosi'duh'  and  FcrryhiU  Iron  Co.  (a),  in  1873,  was 
an  action  for  not  delivermg  under  the  f olio wmg  circumstances. 
I'here  were  two  conti'acts,  each  for  the  delivery  of  1,000  tons 
of  iron  in  monthly  quantities  over  1871.  Early  in  1871  the 
plaintiffs,  the  bixyers,  found  it  inconvenient  to  take  the 
whole  of  the  monthly  instalments,  and  from  time  to  time 
requested  the  defendants,  the  sellers,  to  postpone  delivery, 
to  which  the  sellers  agreed,  delivering  only  portions  of  the 
instalments.  In  September,  however,  the  buyers  began 
to  press  for  deliveries,  and  on  the  6th  of  December  informed 
the  sellers  that  the  whole  of  the  2,000  tons  must  be  delivered 
by  the  end  of  that  month.  The  defendants  offered  to 
deliver  the  whole  of  the  December  instalment,  but  refused  to 
deliver  any  more  iron  on  the  ground  that  the  contract  was  at 
an  end  as  to  the  other  instalments.  In  all  907  tons  had  been 
delivered  by  the  end  of  1871,  and  the  defendants  paid  into 
Court  sufficient  to  cover  the  damages  from  the  short  delivery 
of  the  December  instalment.  Kelly,  C.  B.,  and  Pigott,  B., 
were  of  opinion  that  a  verdict  should  be  entered  for  the  defen- 
dant; Martin,  B.,  was  of  a  contrary  opinion,  in  which,  on 
the  appeal,  Cockburn,  C.  J.,  Blackburn,  Mellor,  Lush,  Brett, 
and  Lindley,  JJ.,  agreed  :  Cockburn,  0.  J.,  said  :  "  It  did  not 
"  suit  the  purchasers  to  take  the  iron  in  the  instalments  ori- 
"  giually  contemplated  by  the  parties,  and  they  proposed  to 


(a)  Tyers  v.  Rosedale  Co.,  42  L.  J.  Ex,  185 ;  44  L,  J.  Ex.  130 ;  L.  E.  8  Ex.  305 ; 
L.  E.  10  Ex.  195. 


560  DAMAGES.  [Pt.  111. 

"  the  sellers  to  postpone  from  time  to  time  the  delivery  of 
"  the  monthly  instalments.  Now  it  would  have  been  per- 
"  fectly  competent  to  the  defendants  to  say,  '"We  will  not 
'' '  acquiesce  in  that  proposal  of  yours.  You  are  bound  to 
"  '  take  the  iron  month  by  month,  and  you  must  so  take  it, 
"  '  or  consider  the  contract  at  an  end.'  Instead  of  doing  that 
"  the  defendants,  as  I  read  the  letters,  acquiesced,  not  in 
"  holding  the  contract  at  an  end,  but  in  postponing  the  period 
"  of  delivery.  The  iron  was  to  be  delivered  in  the  course  of 
"  the  year  1871,  and  there  was,  by  reason  of  this  postpone- 
"  ment,  a  very  considerable  arrear  at  the  end  of  this  year. 
"  Then  the  plaintiffs  call  on  the  defendants  to  deliver  at  once 
"  the  whole  of  what  remained  undelivered.  I  think  that  this 
"  was  a  demand  which  they  were  not  entitled  to  make.  I 
"  think  that  the  postponement  had  the  effect  of  carrying  the 
"period  of  delivery  over  the  year  1872,  but  that  the  defen- 
"  dants  could  not  be  called  upon  to  deliver  1,000  tons  of  iron 
"  at  one  time,  but  only  in  such  quantities  as  were  originally 
"  provided  for.  Therefore  the  defendants  might  have  said, 
"  '  We  shall  not  deliver  the  whole  that  remains  in  one  mass, 
"  '  but  we  will  deliver  it  according  to  the  terms  of  the  con- 
"  '  tract.'  But  they  did  not  say  this.  What  they  said  was, 
"  '  We  will  not  deliver  you  anything  at  all.'  There  I  think 
"  they  were  wrong.  Consequently,  there  was  a  breach  of  the 
"  contract,  for  which  the  defendants  are  liable  in  damages." 
Blackburn,  J.,  said,  if  the  defendants  had  said,  "  '  We  want 
"  '  a  reasonable  time  and  no  more,'  I  should  have  been  willing 
"  to  construe  the  agreement  in  that  way.  But  they  did  not 
"  ask  for  time ;  they  refused  to  deliver  anything  but  the 
"monthly  quantity." 

in  Ex  iKuie  Llansamkt  Tin  Plate  Co.  (a),  in  1873,  one 
Yoss  had  in  May  contracted  to  sell  to  the  Llansamlet  Co. 
300  tons  of  iron  to  be  delivered  at  the  rate  of  40  tons  a 
month.  In  some  months  no  iron  was  delivered  and  in  others 
not  the  full  amount.  The  Llansamlet  Co.  in  some  cases  made 
purchases  to  supply  the  deficiencies,  but  in  January  when 

(a)  Exp,  Llansamlet  Tin  Plate  Go,,  16  Bq.  155. 
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Voss  filed  a  liquidation  petition,  there  remained  undelivered 
224  tons.  The  price  had  risen,  and  the  company  claimed  to 
prove  for  the  difference  between  the  contract  and  market 
prices  of  224  tons  at  the  date  of  filing  the  petition.  There 
vras  no  evidence  that  the  deliveries  had  been  postponed  at  the 
request  of  Yoss  so  as  to  bring,  the  case  within  Ogle  v.  Earl 
Vaiu'(a),  and  Bacon,  Y.-C,  held,  and  was  affirmed  in  the  Court 
of  Appeal,  that  the  damages  were  to  be  calculated  as  the 
difference  between  the  market  and  contract  prices  of  the 
undelivered  amounts  at  the  successive  contract  dates  for 
delivery,  and  that  where  the  company  had  bought  in,  the 
damages  were  the  difference  between  the  contract  price  and 
the  price  at  which  they  bought  in. 

JRopcr  V.  Johnson  (b),  in  1873,  was  another  case  of  refusal 
to  deliver ;  there  was  a  contract  for  the  delivery  of  3,000  tons 
of  coal  "to  be  taken  duruig  the  months  of  May,  June,  July, 
and  August."  The  buyers  failed  to  send  for  any  coals  ui 
May,  and  on  the  31st  of  May  the  seller  declined  to  go  on 
with  the  contract.  This  action  was  commenced  by  the 
buyers  on  the  3rd  of  July  to  recover  damages  for  non- 
delivery, and  the  trial  took  place  in  August.  The  defendant 
argued  that  the  damages  were  to  be  estimated  by  inquiring 
upon  what  terms  the  plamtitfs  could  have  gone  into  the 
market  and  obtained  a  similar  contract  on  the  day  when  they 
elected  to  treat  the  contract  as  at  an  end,  and  that  it  was  for 
the  plaintiffs  to  give  e^■idence  of  loss  so  ascertained.  But  on 
the  motion  the  Court  was  of  opinion  that  if  the  plaintiff  had 
waited  until  the  end  of  August  the  case  must  have  followed 
Brown  v.  Mullcr  (c). 

But  said  Brett,  L.  J.,  "  To  entitle  a  plaintiff  to  recover 
"  damages  in  an  action  upon  a  contract,  he  must  show  a 
"  breach,  and  that  he  has  sustained  damage  by  reason  of  that 
"  breach.  .  .  .  The  general  rule  as  to  damages  for  a  breach 
"  of  a  contract  is,  that  the  plaintiff   is   to   be    compensated 


(u)  (Mjk  V.  Mart  Vane,  36  L.  J.  Q.  B.  170 ;  ■'>!  L.  J.  Q.  B.  771 ;  L.  E.  2  Q.  B. 
275 ;  L.  E.  3  Q.  B.  272. 
(6)  Roper  v.  Johnson,  42  L.  J.  C.  P.  65  ;  L.  E.  8  C.  P.  167. 
(c)  Brown  V.  Midler,  41  L.  J.  Ex.  214 ;  L.  E.  7  Ex.  319,  ante,  p.  558. 
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"  for  the   difference   of    his    position   from    what   it  Avould 

"have  been  if  the  contract  had  been  performed.  .  .  .  Kow, 

"although  the  plaintiff  may  treat  the  refusal  of  the  defendant 

"to  accept  or  to  deliver  the  goods,  before  the  day  for  per- 

"formance  as  a  breach,  it  by  no  means  follows   that  the 

"  damages  are  to  be  the  difference  between  the  contract  price 

"  and  the  market  price  on  the  day  of  the  breach.   .  .   .  The 

"  election  to  take  advantage  of  the  repudiation  of  the  contract 

"  goes  only  to  the  question  of  breach,  and  not  to  the  question 

"  of  damages;  and  when  you  come  to  estimate  the  damages, 

"  it  must  be  by  the  difference  between  the  contract  price  and 

"  the  market  price  at  the  day  or  days  appointed  for  perform- 

"  ance,  and  not  at  the  time  of  breach.   ...  It  seems  to  me 

"  to  follow  .  .  .  that  the  plaintiffs  here  did  all  they  were 

"  bound  to  do  when  they  proved  what  was  the  difference 

"between  the  contract  price  and  the  market  price  at  the 

"  several  days  specified  for  the  performance  of  the  contract, 

"  and  that  prima,  facie  that  is  the  proper  measure  of  damages  ; 

"  leaving  it  to  the  defendant  to  show  circumstances  which 

"  would  entitle  him  to  a  mitigation.     No  such  circumstances 

"  appeared  here  :    there  was  nothing  to  show  that  the  plain- 

"  tiffs  ought  to  have  or  could  have  gone  into  the  market, — a 

"  rising  market, — and  obtained  a  similar  contract." 

In  the  following  cases  there  was  no  market  to  refer  to  as  a 
test  of  value.  They  are  for  convenience  taken  in  the  order, 
first  where  there  was  a  breach  as  to  quality,  and  secondly  as 
to  time. 

In  Lewis  v.  Peake  («),  1816,  a  buyer  of  a  horse  with  a 
warranty,  resold  it  with  the  same  warranty  and  was  sued  by 
his  purchaser  for  breach  of  the  warranty.  It  was  held  he  could 
recover  the  cost  of  defending  that  action,  from  his  seller. 

In  Ghestennan  v.  Lamb  (/>),  in  1834,  the  buyer  of  a  horse 
warranted  sound  recovered  from  the  seller  the  cost  of  the 
horse's  keep  at  livery  where  he  had  sent  it  to  stand,  on 
discovering  its  unsoundness,  until  it  could  be  sold. 


(a)  Lewis  v.  Peake,  "t  Taunt.  153. 

(i)  Chesterman  v,  Lamh,  2  Ad.  &  El.  129  ;  McKmzie  v.  Hancocli,  By.  &  M. 
436. 
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In  7^7//.s' V.  Chiiwock  (a),  in  1835,  Coleridge,  J.,  said  :  '<  If  a 
"  person  has  bought  the  horse  with  a  warranty,  which  has 
"  been  broken,  and  he  tenders  the  horse  to  the  seller,  and  the 
"seller  refuses  to  receive  it  back,  the  buyer  is  entitled  to 
"keep  it  a  reasonable  time  till  he  can  sell  it,  and  for  that 
"time  he  may  against  the  seller  recover  the  expense  of 
"  keeping  it."  {h). 

Section  53  (4)  provides  that :  — 

"  The  fact  that  the  buyer  has  set  up  the  breach  of  warranty 
"  in  diminution  or  extinction  of  the  price  does  nut  prevent  him 
"from  maintaining  an  action  for  the  same  breach  of  warranty 
"  if  he  has  sufEered  further  damage." 

In  Mondd  v.  Steel  (c),  in  1841,  the  defendant  had  con- 
tracted to  build  a  ship  for  the  plaintiff  according  to  specifica- 
tion, and  in  a  former  action  in  which  he  had  sued  the  plaintiff 
for  the  price  of  the  ship,  the  plaintiff  had  successfully  pleaded 
that  he  was  entitled  to  a  reduction  of  the  price  by  reason  that 
the  shij)  had  not  been  built  according  to  the  specification,  and 
the  defendant  had  obtained  a  verdict  for  the  contract  price  of 
the  ship,  less  the  amount  the  plaintiff  was  entitled  to  deduct. 
The  j)laintiff  now  sued  the  defendant  for  special  damages  for 
breach  of  the  defendant's  contract  to  build  the  shij)  according 
to  the  contract ;  by  reason  of  her  not  being  so  built  she  had 
become  much  strained  and  had  to  be  repaired,  and  the  plain- 
tiff lost  the  use  of  her  during  the  time  she  was  being  repaired. 
The  defendant  pleade  i  the  former  verdict,  but  the  C-ourt  held 
the  j)lea  bad,  and  Parke,  B.,  delivering  the  judgment  of 
the  Court,  said  :  "  All  the  plaintiff  could  by  law  be  allowed  in 
"  diminution  of  damages,  on  the  former  trial,  was  a  deduction 
"from  the  agreed  price,  according  to  the  difference,  at  the 
"time  of  the  delivery,  between  the  ship  as  she  was,  and  what 
"she  ought  to  have  been  according  to  the  contract ;  but  all 
"  claim  for  damages  beyond  that,  on  account  of  the  subse- 
"  quent  necessity  for  more  extensive  repairs,  could  not  have 


(a)  Ellis  V.  Vhinnodc,  7  0.  &  P.  169. 

(i)  See  also  Clare  v.  Maynard,  6  Ad.  &  El.  519 ;  Vox  v,  Walker,  6  Ad.  &  EI. 
023. 
(c)  Momlel  v.  Steel,  10  L,  J.  Ex.  426 ;  8  M.  &  W.  858, 
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"been  allowed  in  the  former  action,  and  may  now  be 
"recovered"  (a). 

In  Dimjle  v.  Hair  {h),  in  1859,  the  plaintiff  had  purchased 
from  the  defendant  20  tons  of  manure  warranted  to  contain 
a  certain  proportion  of  phosphorus  at  61.  5s.  a  ton.  The  plain- 
tiff resold  10  tons  to  farmers  which  turned  out  bad,  making  a 
profit  of  30s.  a  ton.  Two  of  these  10  tons  he  had  sold  to 
one  Eobins,  who  found  them  of  little  value,  and  the  plaintiff 
paid  him  201.  as  damages.  The  buyers  of  the  other  eight  tons 
had  made  no  complaints. 

Byles,  J. ,  in  his  summing  up  said  :  "If  the  defendant  knew 
"  that  the  plaintiff  was  a  merchant  dealing  in  these  ai-ticles 
"  and  buying  for  the  purpose  of  selling  them  again,  any  loss 
"  he  might  sustain  upon  such  resale,  by  reason  of  their  bad 
"  quality  or  of  a  breach  of  warranty,  might  fairly  be  said  to 
"  be  a  damage  which  was  in  the  contemj)lation  of  the  parties 
"at  the  time  of  making  the  contract ;  that,  if  they  (the  jury) 
"thought  the  settlement  of  Eobins'  claim  was  a  fair  and 
"  reasonable  thing,  the  defendant  was  bound  to  make  good 
"the  loss;  and  that  as  to  the  eight  tons  as  to  which  the 
"purchasers  had  made  no  complaint  and  possibly  might  never 
"  make  any,  the  plaintiff  was  yet  entitled  to  claim  compensa- 
"  tion,  and  to  recover  reasonable  damages  in  respect  of  their 
"not  being  of  a  fair  merchantable  quality  and  according  to 
"the  warranty." 

In  Midh'tt  V.  Mason  (c),  in  1866,  a  cattle  dealer  sold  a  cow 
to  the  plaintiff,  fraiidulently  warranting  it  free  from  infectious 
disease  knowing  it  to  be  diseased.  The  plaintiff  placed  the 
cow  with  five  others,  which  caught  the  disease  and  died,  and 
it  was  held  that  the  j)laintif}'  could  recover  as  damages  the 
value  of  all  the  cows. 

Section  53  (2)  of  the  Sale  of  Goods  Act  provides  that : — 

"  The  measure  of  damages  for  breach  of  warranty  is  the 
"  estimated  loss  directly  and  naturally  resulting  in  the  ordinary 
"  course  of  events  from  the  breach  of  warranty." 


(a)  See  also  Riyge  v.  Burbidye,  in  1846,  Ij  L.  J.  Ex.  309  ;  15  M.  tfc  W.  59Si- 
(6)  Dingle  v.  Hare,  29  L,  J.  C.  P.  143 ;  7  C.  15.  N".  S.  145. 
(c)  MtiUett  V.  Mason,  35  L.  J.  0.  P.  299  ;  L.  R,  1  0.  P.  559. 
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In  Eaiidall  v.  Baper  (a),  in  1808,  the  defendant  sold  barley 
to  the  plaiatiff,  warrantiuo;  the  qnality  :  the  plaintiff  resold  it 
with  the  same  Avarranty  to  persons  who  sowed  it,  and  had 
conseqnently  suffered  loss  through  infeiior  crops  to  the  extent 
of  2G1/.  T.s.  Qd.  Tlu'y  then  claimed  compensation  from  him, 
hut  no  sum  had  been  agreed  iipon,  aud  no  payment  made. 
The  plaintiff  obtained  a  verdict  for  261/.,  which  was  upheld 
by  Lord  Campbell,  C.  J.,  Wightman,  Erie,  and  Crompton,  JJ., 
on  the  gronnd  that  in  assessing  the  damages  the  jury  ought 
to  include  the  amount  to  which  they  considered  the  plaintiff 
had  become  liable  to  his  buyers. 

In  Smith  V.  Gnm  (h),  in  1875,  the  defendant  sold  a  cow^ 
to  a  farmer,  warranting  her  to  be  free  from  foot-and-mouth 
disease.  The  plaintiff,  in  the  ordinary  course  of  his  business, 
placed  her  among  other  c(3ws,  some  of  which  caught  the 
disease  from  the  cow  in  question  and  died.  The  jury  found 
that  there  had  not  been  any  false  representation.  On  the 
motion  for  a  new  trial  the  Court,  consisting  of  Lord  Coleridge, 
C.  J".,  Brett  and  Grove,  JJ.,  held  that  the  jury,  in  estimating 
the  damages,  might  take  into  account  the  fact  that  the  seller 
knew,  or  must  be  taken  to  have  known,  that  the  cow  would 
be  placed  with  other  cows,  and  if  so  then  the  loss  of  the 
other  cows  might  naturally  be  expected  to  happen  (e). 

In  Puuidall  V.  Xt'irsoii  ((/),  in  1877,  the  defendant  supplied 
the  plaintiff  with  a  pole  for  his  carriage,  which  broke  in 
consequence  of  the  horses  swerving  ;  the  horses  and  carriage 
were  damaged  to  the  extent  of  130/.  The  price  of  a  new 
pole  was  .3/.,  and  the  question  was  whether  the  defendant's 
liability  was  limited  to  the  3/.  At  the  trial,  before  Archi- 
bald, J.,  the  jury  found  that  the  pole  was  not  reasonably  fit 
and  proper  for  the  carriage,  and  that  the  defendant  had  not 
been  guilty  of  any  negligence,  and  on  these  findings  a  verdict 

(a)  JiandaH  v.  Baper,  27  L.  J.  Q.  B.  266  ;  E.  B.  &  E.  84. 

(i)  Smith  V.  Green,  L.  E.  1  C.  P.  D.  92  ;  45  L.  J.  C.  P.  28. 

(c)  This  direction  was  approved  of  subsequentlj'  in  Randall  v.  Neirsnv,  in  the 
Queen's  Bencli,  2  Q.  B.  D.  111.  See  also  MuUett  v.  Masmi,  .35  L.  J.  C  P.  299 ; 
L.  E.  1  0.  P.  559. 

{d)  EawIaUY.  Newso,,,  45  L,  J.  Q.  B,  364;  46  L.  J,  Q,  B.  257  ;  2  Q.  B,  D. 
102. 
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for  the  plaintiff  for  3/.  was  entered  with  leave  to  the  defendant 
to  move.  On  the  motion  before  Blackbnrn  and  Lush,  JJ., 
judgment  was  ordered  to  be  entered  for  the  defendant  on  the 
ground  that  the  defect  was  a  latent  one,  which  neither  care 
nor  skill  could  discover.  The  j)laintiff  appealed,  and  the 
judgment  of  the  Queen's  Bench  wafe  reversed  in  the  Court  of 
Appeal,  consisting  of  Kelly,  C.  B.,  Mellish,  L.  J.,  Brett  and 
Amphlett,  JJ.A.  It  was  held  that  the  question,  which  should 
have  been  left  to  the  jury,  was  whether  the  injury  to  the 
horses  was  or  was  not  a  natural  consequence  of  the  defect  in 
the  pole.  The  Court  held  that  the  damages  suffered  by  the 
breach  were  the  loss  of  the  pole  itself  and  the  damages 
which  were  the  natural  consequence  of  the  pole  breaking. 

In  Hammond  v.  Bii.sseti  (a),  in  1887,  the  defendant  con- 
tracted to  sell  coal  of  a  particular  description  to  the  plaintiffs, 
knowing  the  purpose  for  which  it  was  required,  viz.,  reselling 
it  as  coal  of  the  same  description.  The  coal  did  not  answer 
such  description,  which  fact  only  became  apparent  upon  its 
use  by  the  sub-buyers.  The  latter  brought  an  action  against 
the  plaintiffs  for  breach  of  contract,  of  which  notice  was 
given  to  the  defendant,  who  repudiated  liability.  In  an 
action  brought  by  the  plaintiffs,  claiming  from  the  defendant 
the  damages  recovered  from  them  in  the  action  by  the  sub- 
buyers  and  the  costs  thereby  incurred,  it  was  held  that  the 
plaintiffs  were  entitled  to  recover  as  damages  which  might 
reasonably  have  been  supposed  to  have  been  in  the  contempla- 
tion of  the  parties  at  the  time  when  they  made  the  contract, 
as  the  probable  result  of  a  breach  of  it. 

In  Thai  v.  Henderson  (b),  in  1881,  the  defendants,  who  sold 
the  goods  to  the  plaintiff,  paid  into  Court  an  amount  which  it 
was  admitted  was  sufficient,  provided  the  plaintiff  could  not 
recover  in  respect  of  his  loss  of  profit  on  the  sub-sale.  Grove,  J., 
held  that  he  was  not  entitled  to  do  so  (t). 

In  the  following  cases  there  was  a  breach  as  to  time,  and 
there  was  no  market  price  to  refer  to.     When  the  contract 

(a)  Hammond  v.  Bussey,  57  L.  J.  Q.  B.  58;  20  Q.  B.  D.  79. 

(t)  Thol.  V.  Henderson,  8  Q.  B.  D.  457. 

(c)  See  also  Heilbutt  v.  Hickson,  41  L.  J.  0,  P.  228 ;  L.  E.  7  C.  P.  455. 
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is  to  deliver  goods  at  n  certain  date  and  that  date  is  passed 
the  buyer  may  accept  the  goods  and  bring  his  action  for  an,' 
damages  he  may  have  actually  suffered  in  consequence  of  the 
late  delivery.  He  does  not,  by  accepting  a  late  delivery,  waiv^e 
any  claim  he  may  have  for  damages  arising  from  the  del'u- 
Just  as  where,  by  accepting  goods  which  Avere  not  up  to  the 
warranted  quality,  he  does  not  waive  his  right  to  damages  for 
breach  of  warranty. 

In  Fh'tchr  V.  Tcu/lnn-  (n),  in  1855,  where  the  action  was  to 
recover  damages  for  the  loss  of  profits  by  reason  of  the  late 
delivery  of  a  ship,  Willes,  J.,  suggested  that  the  measure  of 
damages  might  be  the  average  profit  made  by  the  use  of  it 

In  Fortman  v.  Middleton  (h),  in  1858,  the  plaintiff  had 
contracted  to  repair  a  threshing  engine  for  one  Sheaf  by  the 
begmnmg  of  August.  He  then  sub-contracted  with  the 
defendant  to  make  a  new  fire-box  for  the  engine,  and  paid 
the  defendant  121.  in  advance,  but  said  nothing  about  his 
contract  with  Sheaf.  In  consequence  of  the  defendant's  delay 
the  plaintiff  was  obliged  to  purchase  a  fire-box  from  another 
person,  and  was  unable  to  deliver  the  engine  to  Sheaf  until 
November.  Having  settled  Sheaf's  claim  for  20Z.  the  plain- 
tiff now  sought  to  recover  this  sum  and  a  sum  of  8/.  for  extra 
expenses  incurred,  together  with  the  sum  of  12/.  paid  in 
advance.  There  was  no  question  as  to  the  two  latter  sums, 
but  the  Court  held  that  he  was  not  entitled  to  recover  the  20/., 
as  such  damages  did  not  come  within  the  rule  in  Hadlcii  v. 
Baxendale  (c),  either  as  the  ordinary  result  of  the  breach,  or 
contemplated  as  the  probable  result  in  the  special  circumstances 
known. 

Smeed  v.  Foord  (d),  in  1869,  was  an  action  by  a  farmer 
for  damages  for  late  delivery  of  a  threshing  machine,  which 
the  defendant  had  contracted  to  deliver  within  three  weeks. 
The  defendant  knew  that  it  was  the  plaintiff 's  custom  to 
thresh  the  corn  in  the  field  and  send  it  direct  to  the  market. 

(a)  Fletcher-  v.  Tai/leur,  25  L.  J.  C.  P.  65 ;   17  C.  B.  21. 
{h)  Portman  v.  Middleton,  27  L.  J.  0.  P.  231 ;  4  C.  B.  N.  S.  322. 
_  (4  Hadley  v.  Baxmtlale,  23  L.  J.  Ex.  179;  9  Ex.  341,  ante,  p.  54S. 
('/)  Hmeed  v,  Foord,  28  L.  J.  Q.  B.  178  ;  1  E.  &  E.  602. 
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As  it  was  not  delivered  in  time,  the  plaintiff  tried  to  hire  a 
machine  and,  being  unsuccessful,  was  compolled  to  carry  the 
corn  home  and  stack  it,  and  while  so  stacked  it  was  damaged 
by  rain,  and  had  to  be  kiln-dried  after  threshing,  and  when 
sold  it  brought  a  less  price  than  it  would  have  done  had  it  been 
sold  at  the  time  it  would  have  been  if  the  machine  had  been 
punctually  delivered.  The  market  price  also  had  gone  down.  It 
was  held,  that  the  plaintiff  was  entitled  to  substantial  damages 
in  respect  of  the  expense  of  stacking  the  corn,  the  deterioration 
and  expense  of  drying,  but  not  of  the  fall  of  the  market. 

Bradij  v.  Oastler  (a),  in  1864,  is  an  authority  to  show  that 
the  motives  which  induced  the  plaintiff  to  enter  into  a  con- 
tract have  no  bearing  on  the  question  of  damages.  The 
defendant  delivered  certain  knapsack-straps  late,  and  paid 
into  Court  a  sum  sufficient  to  cover  any  expense  which  the 
plaintiff  had  been  put  to  in  completing  the  contract.  The 
goods  had  all  been  paid  for  at  the  rate  of  3.s.  9(/.  a  set,  and  for 
the  purpose  of  enhancing  the  damages,  the  plaintiff  tendered 
evidence  to  show  that  11^/.  out  of  the  3.s.  Qd.  had  been  paid  in 
consideration  of  the  defendant's  promise  to  supply  the  goods 
within  the  short  times  mentioned  in  the  contract.  The  evi- 
dence was  held  by  Pollock,  C.  B.,  Bramwell  and  Channell,  BB., 
to  have  been  properly  rejected,  Martin,  B.,  dissenting. 

In  the  case  of  Boiries  v.  Hutchinson  (h),  in  1865,  the 
defendant  contracted  to  deliver  75  tons  of  caustic  soda  to 
the  plaintiffs  for  shipment  from  Hull  for  the  Continent,  in 
equal  quantities,  in  June,  July,  and  August.  The  plaintiffs 
had  made  a  contract  with  one  Heitmann  to  supply  him  at 
St.  Petersburg  with  the  above  quantities  of  soda,  to  be 
shipped  to  him  at  the  above  times.  The  defendant  delivered 
26  tons  in  September,  and  in  consequence  of  the  lateness  of 
the  season  the  rates  for  freight  and  insurance  to  St.  Peters- 
burg were  higher  than  at  the  end  of  August.  It  was 
admitted  that  caustic  soda  was  not  kept  in  stock  so  as  to 
be  purchasable  at  any  time  in  the  market  and  therefore  had 

(a)  Bradtj  v.  Oastler,  33  L.  J.  Ex.  300;  3  H.  &  0.  112. 

(ft)  Borrks  v,  Hutchinson,  34  L,  J.  C,  P,  169;  18  0,  B,  N,  S,  445, 
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no  market  value.     Heitmann   had  resold   the   soda  to   one 
Heinburger.     The  plaintiffs    claimed,    as    damages,    the    in- 
creased freight  and  charges,  the  loss  of  their  proiits  on  resale 
of  the  undelivered  portion,  and  a  sum  of  159/.,  made  up 
partly  of  the  profit  which  Heitmann  would  have  made  by  his 
subsale    to    Heinburger,    and  partly    of    a   sum  (Avhich  the 
plaintiffs  had  repaid  Heitmann),  paid  by  Heitmann  to  Heiu- 
burger  by  way  of  compensation  for  the  non-delivery.     It 
Avas   held   that   the    plaintiffs    could    recover   the    increased 
freight  and  insurance,  and  also  the  loss  on  their  profits  on  the 
undelivered  portion,  but  not  the   159/.     Erie,   C.  J.,  said  : 
"  Here,  the  vendor  had  notice  that  the  vendee  was  buying 
"the  caustic  soda — an  article  not  ordinarily  jii'ocurable  in 
"  the  market — for  the  purpose  of  resale  to  a  sub-vendee  on 
"  the    Continent.     He   made   the   contract,    therefore,   with 
"  knowledge  that  the  buyers  were  buying  for  the  purpose  of 
"  fulfilling  a  contract  which  they  had  made  with  a  merchant 
"  abroad.     H  the  plaintiffs  could  have  delivered  the  caustic 
"  soda,  which  the  defendant  failed  to  supply,  to  their  vendee 
"  Heitmann,  their  profit  thereon  would  have  been  52/.  5s.  4J. 
"  That  sum  the  defendant  has  paid  into  Court ;  and  we  may 
"assume    that    the    jjlaintiffs    are    entitled    to   recover    as 
"  damages  for  the  defendant's  breach  the  loss  of  the  profit 
"which  the  plaintiffs  Avould  have  derived  from  the  trans- 
"  action   if   the  defendant   had    delivered   the  caustic   soda 
"pursuant   to   his   contract    .    .    .     The    plaintiffs   further 
"  claimed  damages  by  reason  of   their  having  been  called 
"upon  to  reimburse  Heitmann,  their  vendee,  to  the  extent  of 
"  159/.,  which  Heitmann  had  paid  to  Heinburger,  a  manu- 
"faeturer  to  whom  he  had  contracted  to  sell  the  soda,   to 
"  compensate  him  for  the  breach  of  his  contract  with  him. 
"It   appears   to  me  that   that   claim   is   too   remote.     The 
"defendant   had   notice  at   the   time   of  entering   into   the 
"  contract  with  the  plaintiffs  that  they  had  contracted  with 
"  one  purchaser  on  the  Continent.     For  the  damages  resxilting 
"from  that,  it  is  agreed  that  he  is  responsible.     But  he  had 
"no  notice  of  the  subsequent  resale  :  and  it  is  not  to  be 
"  assumed  that  the  parties  contemplated  that  he  was  to  be 
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"  held  responsible  for  the  failure  of  any  number  of  subsales. 
"  These  could  not  in  any  sense  be  considered  as  the  direct, 
"  natiu-al,    or   necessary    consequence   of    a    breach   of    the 
"contract  he. was  entering  into."     "Willes,  J.  said:   "Here 
"  the  purchasers  entered  into  a  contract  to  sell  to  Heitmann, 
"  trusting  to  the  performance  of  his  contract  by  the  defendant, 
"  to   enable   them  to   perform  theirs.     The  defendant  had 
"notice  of  this  contract;   and  I  see  no  injustice  in  holding 
"  him  to  be  liable  to  that  extent.     Heitmann  chose  to  take 
"  upon  himself  a  similar  risk,  and  to  contract  for  the  sale  of 
"  the  soda  to  Heinburger.     Even  if  the  defendant  had  notice 
"  of  this  second  contract  at  the  time  he  sold  to  Heitmann,  I 
"  think  the  damages  arising  from  the  non-delivery  by  Heit- 
"  mann  to  Heinburger  were  too  remote.     In  ordinaiy  cases, 
"  where  the  article  is  one  which  can  be  bought  in  the  market, 
"  the  proper  measure  of  damages  for  breach  of  a  contract 
"  to    deliver  is  the   difference   between   the    contract   price 
"  and  the   market  price   on   the    day   of    the   breach  .  .  . 
"  there  was  no  market  price  to  which  resort  could  be  had  as 
"  a  test  of  damage.     We  must,  therefore,  ascertain  what  was 
"  the  value  of  the  article  contracted  for  at  the  time  it  ought 
"  to  have  been  and  at  the  time  when  it  actually  was  delivered. 
"  Now,  the  value  of  such  an  article  as  this  depends  upon  the 
' '  existence  of  facilities  for  its   transport  to    the   place   for 
"  which  it  is  destined.     If  the  caustic  soda  had  been  for- 
"  warded  to  Hull  at  the  times  contracted  for,  it  Avas  capable 
"  of  being  sent  to  St.  Petersburg.     When  it  was  delivered, 
"  it  was  also  capable  of  being  sent  to  St.  Petersburg,  but 
"  only  at  a  greater  cost  for  freight  and  insurance  than  would 
"  have  been  incurred  if  it  had  been  delivered  in  due  course 
"  at  Hull.     It  necessarily  follows,  therefore,  that  the    soda 
"  was  worth  less  when  it  was  delivered,  by  the  difference 
"  between  the  cost  of  forwarding  it  at  that  time  to  St.  Peters- 
"burg  and  what  the  cost  would  have  been  if  delivered  at 
"  the  times  mentioned  in  the  contract.     The  plaintifEs  are 
"  clearly  entitled  to  recover  that  as  the  direct  and  natural 
"  consequence  of  the  defendant's  breach  of  contract." 

In  the  case  of  Cory  v.  The  Thames  Ironivorhs  mul  Ship- 
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hHihlhifi  Co.,  Ltd.  (a),  in  1868,  the  defendants,  who  were 
shipbuilders,  having  had  a  hirge  vessel,  called  a  derrick, 
thrown  on  their  hands  in  consequence  of  the  buyer's  in- 
solvency, agreed  to  sell  it  to  the  plaintiffs,  tmd  to  deliver 
it  on  the  1st  of  January  following,  but  wert'  unable  to  do  so 
tmtil  July.  The  vessel  was  the  first  of  the  kind  ever  built 
in  this  country,  and  the  use  to  which  the  plaintiffs  intended 
to  put  her  was  quite  novel.  The  most  obvious  use  to  which 
she  could  be  applied  was  as  a  hulk  for  storing  coals,  and  the 
defendants,  at  the  time  of  entering  into  the  agreement, 
believed  that  the  derrick  was  to  be  so  used.  If  she  had  been 
intended  for  that  purpose,  the  plaintiffs  would  have  suffered 
damage  to  the  extent  of  420?.  But  the  plaintiffs  wanted  her 
for  a  special  purpose,  and  had  purchased  machinery  and  two 
steam-tugs  to  use  with  her,  which  were  comparatively  useless 
in  consequence  of  the  unpunctual  delivery.  The  plaintiffs 
also  lost  large  profits  which  they  would  have  made  by  the 
special  use.  It  was  admitted,  as  to  all  damages,  except  the 
420/.,  that  the  plaintiffs  were  not,  according  to  Hadleij  v. 
Baxendulc(h),  entitled  to  recover  them,  the  defendants  not 
having  known  the  special  purpose  for  which  the  derrick  was 
bought.  The  defendants  contended  that  the  plaintiffs  were 
not  entitled  to  the  420/.,  inasmuch  as  they  had  never  contem- 
plated using  the  derrick  as  a  coal  store,  and  could  not,  there- 
fore, have  suffered  damage  by  being  unable  so  to  use  her ; 
and  that,  as  the  derrick  was  an  entirely  novel  construction, 
any  use  she  could  be  put  to  was  novel,  and  therefore  the  loss 
neither  arose  according  to  the  usual  course  of  things,  nor  was 
such  as  both  parties  contemplated  as  the  probable  result  of  a 
breach.  The  Court,  consisting  of  Cockburn,  C.  J.,  Blackburn 
and  Mellor,  JJ.,  held  that  the  plaintiffs  were  entitled  to 
recover  the  420/.  Blackburn,  J.,  in  his  judgment,  said  that 
"  argument  would  come  to  this,  that  the  damages  could  never 
"  be  anything  but  what  both  jDarties  contemplated ;  and 
"  where  the  buyer  intended  to  apply  the  thing  to  a  purpose 


(a)  Cory  v.  Thames  Iromvorks,  37  L.  J.  Q.  B.  68 ;  L.  E.  3  Q.  B.  181. 
(J)  Hadhy  v.  Baxendale,  23  L.  J.  Ex.  179;  9  Ex.  341. 
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"  which  would  make  the  damages  greater,  and  did  not  intend 
"  to  ajjply  it  to  the  purpose  which  the  seller  supposed  he 
"intended  to  apply  it,  the  consequence  would  be  to  set  the 
"  defendant  free  altogether.  That  would  not  be  just,  and  I  do 
"  not  think  that  was  at  all  meant  to  be  expressed  mHadJcij  v. 
"  Baxciidale  (a).  Here  the  arbitrator  has  found  that  what  the 
"  defendants  supposed  (when  they  were  agreeing  to  furnish 
"  the  derrick)  was,  that  it  was  to  be  employed  in  the  most 
"  obvious  manner  to  earn  money,  Avhich  the  arbitrator  assesses 
"  at  420/.  during  the  six  months'  delay  ;  and,  as  I  believe  the 
"natural  consequence  of  not  delivering  the  derrick  was  that 
"that  sum  was  lost,  I  think  the  plaintiffs  should  recover  to 
"  that  extent." 

In  the  case  of  France  v.  Gaudet  (h),  in  1871,  the  facts  were 
these.  A  Captain  llodder,  whose  ship  was  about  to  sail, 
agreed  Avith  the  plaintiff  to  buy  from  him  100  cases  of  cham- 
pagne at  24s.  a  dozen.  The  plaintiff  then  purchased  from  a 
broker  named  Eestall,  and  obtained  from  him  the  delivery 
warrants  for  100  cases  of  champagne  of  the  quality  he  had 
sold  to  Hodder,  at  14s.  a  dozen,  then  lying  at  the  defendants' 
wharf.  The  defendants  refused  to  deliver  the  Avine.  Wine 
of  that  quality  could  not  be  procured  in  the  market  in  time 
to  supply  Hodder,  and  the  Court,  consisting  of  Mellor,  Lush, 
and  Hainien,  JJ.,  held  that  the  plaintiff  was  entitled  to 
recover  as  damages  the  difference  between  14s.  and  24s.,  on 
the  general  rule  that  a  plaintiff  is  entitled  to  the  difference 
between  the  contract  price  and  the  value  of  the  goods  at  the 
time  for  delivery,  that  that  value  could  not  here  be  ascer- 
tained in  the  market,  but  that  a  bond  fide  sale  having  taken 
place,  the  champagne  had  acquired  an  actual  value  of  24s. 
per  dozen. 

In  the  case  of  Hindc  v.  Liddell  (c),  in  1875,  the  defendants 
contracted  for  the  sale  to  the  plaintiff  of  2,000  grey  shirtings, 
"delivery,  October  20th,  certain."  The  defendants  had  to 
get  the  shirtings  made  according  to  sample,  and  on  the  15th 

(a)  Hadley  v.  BaxendaU,  see  ante  p.  548. 

[h)  France  v.  Oaudet,  40  L.  J.  Q.  B.  121  ;  L.  B.  6  Q.  B.  199. 

(c)  Hinde  v,  LiddeU,  44  L,  J,  Q.  B.  105 ;  L,  E,  10  Q.  B.  265. 
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of  October  iuforiued  the  plaintiff  tliat  they  could  not  execute 
the  order  by  the  time  specified.  The  plaintiff  at  once  tried 
to  purchase  other  shirtings  like  those  ordered,  and  being 
unable  to  do  so,  bought  shirtings  better  in  quality,  but  as 
nearly  the  same  as  those  contracted  for,  as  he  was  able,  at  a 
slightly  advanced  price,  and  these  he  delivered  to  his  buyer 
at  the  contract  price.  The  price  paid  by  the  plaintiff  was 
137/.  10s.  more  than  he  had  contracted  to  pay  the  defendants  ; 
and  the  goods  so  piu-chased  were  found  to  be  87/.  10s.  better 
than  those  contracted  for.  The  defendants  contended  that  the 
plaintiff"  was  only  entitled  to  recover  the  differences.  Black- 
burn, J.,  said:  "There  was  no  market  for  this  particular 
"description  of  shirtings,  and  therefore  no  market  price: 
"  in  such  a  case,  the  measure  of  danuiges  is  the  value  of 
"  the  thing  at  the  time  of  the  breach  of  contract,  and  that 
"  must  be  the  price  of  the  best  substitute  procurable."  And 
the  Court  held  that  the  plaintiff  was  entitled  to  recover 
137/.  10s. 

In  Berghciiii  v.  The  Blacmicoii  Iron  Co.  (a),  in  1875,  the 
action  Avas  to  reco\'er  damages  from  the  seller  for  late 
delivery.  The  contract  was  for  5,000  tons  of  rails,  the  delivery 
to  conuuence  by  the  15  th  of  Janmn-y,  and  to  be  completed  by 
the  15th  of  May.  "  In  the  event  of  the  makers  exceeding 
"  the  time  for  deliAcry  above  stipulated,  they  shall  pay,  by  way 
"  of  fine,  the  sum  of  7s.  Od.  per  ton  per  week."  The  defendants 
delivered  the  iron  in  May,  June,  JiUy,  August,  and  September, 
and  the  Coiu-t  held  that  the  fine  ought  to  be  calculated  from 
the  time  at  which  the  contract  ought  to  have  been  completed, 
viz.,  the  15th  of  May. 

In  The  Elhimjcv  Acticii-Gi'sellschaft  v.  Armstrong  (h),  in 
1876,  the  defendant  had  contracted  to  deliAer  066  sets  of 
wheels  and  axles,  for  shipment  from  Hull :  the  first  100  sets 
were  to  be  delivered  by  the  1 5th  of  April,  and  were  not  so 
delivered.     The  plaintiffs,  before  entering  into  the  contract, 


(a)  Beryheim  v.  The  Bhemvou  Iron  Co.,  44  L.  J.  Q.  B.  9L> ;  L.  E.  10  Q.  B.  319. 
(6)  ElbiiHjer  Adieu- Geiethchafft  v.  Armstromj, -^'i  L.  J.  U.  B..211;  L.  E.  9 
Q.  B.  473.    See  also  GrSbert-Boryuis  v.  Xii'jeiit,  Id  Q.  B.  D.  85. 
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had  informed  the  defendant  that  the  wheels  -were  for  delivery 
to  a  Russian  company,  under  penalties.  The  plaintiffs  were 
unable  to  procure  other  sets  of  wheels,  and  paid  the  Eiissian 
company  one  rouble  for  each  day's  delay  of  each  set  of  wheels, 
amounting  to  100^.  1 3s.  No  question  was  left  to  the  jury, 
but  the  Judge  directed  a  verdict  for  this  amount  to  be  entered 
for  the  plaintiffs.  Blackburn,  J.,  delivering  the  judgment  of 
the  Court,  said :  "  If  we  thought  that  this  amount  could 
"  only  be  come  at  by  laying  down  as  a  proposition  of  law 
"  that  the  plaintiffs  were  entitled  to  recover  the  penalties 
"  actually  paid  to  the  Eussian  company,  we  should  pause 
"  before  we  allowed  the  verdict  to  stand.  ...  If  the 
"Judge  had  told  the  jury  expressly  that  the  penalties  as 
"  such  could  not  be  recovered,  but  that  the  plaiutiffs  were 
"  entitled  to  such  damage  as  in  their  opinion  would  be  fair 
"  compensation  for  the  loss  which  would  naturally  arise  fi'om 
"  the  delay,  including  therein  the  probable  liability  of  the 
"  plaintiffs  to  damages  by  reason  of  the  breach  through  the 
"  defendant's  default  of  that  contract  to  which,  aS  both 
"parties  knew,  the  defendant's  contract  with  the  plaintiffs 
"  was  subsidiary,  the  direction  Avould  not,  at  all  events,  have 
"  been  too  unfavourable  to  the  defendant." 

In  the  case  of  the  Hydraulic  Eiigineering  Co,  v.  3IcHu;[fie  («), 
in  1878,  the  plaintiffs,  who  contracted  to  supply  a  "  gun- 
" powder  pile  driver"  to  Justice,  sub-contracted  with  the 
defendants  to  make  a  part  of  the  machine,  telling  them  that  the 
machine  was  to  be  delivered  to  Justice  by  the  end  of  August, 
and  it  was  agreed  in  the  sub-contract,  which  was  made  about 
the  end  of  July,  that  the  defendants  were  to  finish  that  part 
"as  soon  as  possible  "  (6).  The  defendants  did  not  deliver 
the  part  until  the  end  of  September,  when  Justice  refused  to 
accept  the  machine,  and  as  it  was  unsaleable,  it  was  of  no 
value  except  as  old  iron,  and  it  was  agreed  that  the  defen- 
dants should  take  it.     The  defendants'  only  excuse  for  the 


(a)  Hydraulic  Engineering  Cv.  v.  McHaffie,  4  Q.  B.  D.  670. 
(i)  For  the  meaning  of  these  words,  see  Attwood  v.  Emery,  26  L.  J.  0.  P.  73  ; 
1  C.  B.  N.  8.  110. 
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delay  was  that  they  had  not  hi  their  employ  a  workman  coni- 
petent  to  do  the  work.  Field,  J.,  held  that  the  plaintiffs 
were  entitled  to  recover  for  the  expenditure  they  had  use- 
lessly incun-ed,  and  for  the  loss  of  profit  upon  their  contract 
with  Justice,  and  this  judgment  was  affirmed  by  Bramwell, 
Brett,  and  Cotton,  L.  JJ. 

Interest. 

The  remaining  question  is,  whether,  when  one  party  does 
not  pay  a  debt  owing  to  another,  the  other  can  recover  interest 
on  the  money  so  detained,  or  damages  for  its  detention  :  as 
where  the  buyer  refuses  to  pay  for  goods  which  have  been 
delivered  to  him.  There  were  many  cases  on  this  subject  in 
the  early  part  of  the  century,  not  always  in  harmony,  and  the 
law  is  not  quite  free  from  ambiguity  at  the  present  date ;  but 
the  general  rule  is  now  quite  settled  in  accordance  with  the 
dictum  of  Abbott,  C.  J.,  in  the  case  of  H'ujijins  v.  Sargent  (a), 
in  1823.  "  It  is  now  established  as  a  general  principle,  that 
"  interest  is  allowed  by  law  only  upon  mercantile  securities, 
"  or  in  those  cases  where  there  has  been  an  express  promise 
"  to  pay  interest,  or  where  such  promise  is  to  be  implied  from 
"the  usage  of  trade  or  other  circumstances." 

Although  it  is  here  stated  that  interest  is  recoverable  on 
mercantile  securities,  it  is  probably  more  exact  to  say  that 
where  interest  has  not  been  expressly  contracted  for  on  the 
face  of  the  instrument,  it  is  not  recovered  as  such,  but  as 
damages  for  the  detention  of  the  debt,  to  which,  on  mercan- 
tile securities,  the  plaintiff  is  generally  entitled  by  the  usage 
of  trade,  but  at  the  discretion  of  the  jury  (6).  And  if  the 
defendant  undertook  to  give  his  acceptance,  and  then  refused 
to  do  so,  the  plaintiff  is  entitled  as  if  the  acceptance  had  been 
given  (c). 

(a)  lliggins  v.  Sargtnt,  2  B.  &  0.  348. 

[h)  Cameron  v.  Smith,  in  1819,  2  B.  &  A.  305 ;  In  re  Burgess,  in  1818,  8  Taunt. 
660 ;  Keene  v.  Keeue,  in  1857,  27  L.  J.  C.  P.  28 ;  3  0.  B.  N.  8.  145.  For  interest 
on  a  mortgage  deed,  see  In  re  Roberts,  14  Ch.  D.  49. 

(c)  Slack  V.  Loivell,  in  1810,  3  Taunt.  157;  Porter  v.  Palsgrave,  2  Camp.  -472; 
Attwood  V.  Taglor,  in  1840,  1  M.  &  Gr.  280;  Marshall  v.  Poole,  13  East,  98; 
Bavis  V.  Smyth,  8  M.  &  W.  399. 
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Section  54  of  the  Sale  of  Goods  Act  j)rovicles  that  "nothing 
"  in  this  Act  shall  affect  the  right  of  the  buyer  or  the  seller  to 
"  recover  interest  or  special  damages  in  any  case  where  by  law 
"  interest  or  special  damages  may  be  recoverable,  or  to  recover 
"  money  paid  where  the  consideration  for  the  payment  of  it 
"  has  failed." 

There  is  no  difficulty  where  the  promise  to  pay  interest  is 
an  express  one,  as  in  Harrison  v.  AUcu  (a),  in  1824,  where 
the  defendant  had  jewellery  sent  to  him,  on  the  understanding 
that  if  he  did  not  return  it  within  twelve  months  he  should 
pay  a  certain  price  for  it,  with  interest.  The  jury  gave 
interest,  and  the  Court  refused  to  disturb  the  verdict. 

An  agreement  to  pay  interest  may  be  imjjlied  from  the 
course  of  dealing  between  two  parties. 

In  Be  Marquis  of  Anglesey  (h),  in  1901,  it  was  proved  that 
a  tradesman  had,  in  his  yearly  accounts,  charged  his  customer 
with  interest  on  amounts  due  for  thi'ee  years  and  longer. 
This  charge  had  never  been  objected  to,  and  the  customer 
had  from  time  to  time  made  payments  on  account.  Held, 
that  there  was  evidence  of  an  agreement  to  pay  interest  on 
the  terms  on  which  it  was  actually  charged  to  him. 

In  the  cases  of  Johnson,  v.  Bland  (c),  in  1760,  and  Parker 
V.  Hutchinson  {d),  in  1796,  the  Court  probably  considered 
there  was  an  implied  contract  to  pay  interest. 

The  general  rule  is  that  the  plaintiff  is  not  entitled  to 
interest ;  and  from  the  following  cases  it  will  be  seen  that 
there  is  no  implied  promise  to  pay  interest  where  there  has 
been  a  sale  of  goods,  money  lent,  or  a  balance  of  an  account 
struck,  nor  does  it  make  any  difference  that  the  debt  was  a 
sum  certain  payable  on  a  given  day  {e),  or  that  the- sale  was 
on  credit,  or  that  the  plaintiff  had  demanded  the  money. 


(a)  Harrison  v.  Allen,  4  Bing.  4. 

[h)  Be  Marquis  of  AnyUseTj  (1901),  2  Ch.  548. 

(i;)  Johnsim  v.  Bluud,  2  Burr,  1086. 

{il)  I'arhi-  V.  Hutchinson,  3  Ves.  133  ;  Mountford  v.  Witles,  2  B.  &  P.  337  ; 
Aruott  V.  Redfern,  3  Bing.  360. 

(e)  I'er  Hokoyd,  J.,  in  Hiyyius  v.  Saryeyd,  2  B.  &  0.  352 ;  Cook  v.  Wood,  L.  E. 
7  E.  &  I.  Ap.  27. 
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Thus  in  Chalie  v.  Duke  of  York  (a),  in  1806,  the  plaintiff, 
in  the  course  of  dealings  with  the  defendant,  had  supplied 
him  with  wine.  In  1800  the  account  showed  a  balance  m 
favour  of  the  plaintiff,  on  which  he  claimed  interest,  but 
Lord  Ellenborough,  0.  J.,  refused  it. 

In  Havilland  v.  Bowerhank  (b),  in  1807,  Lord  Ellenborough 
again  refused  to  allow  interest  on  certain  sums  of  money 
belongmg  to  the  plaintiff  in  the  defendant's  hands,  which  the 
plaintiff  had  demanded  two  years  before  the  action. 

In  Gordon  v.  Stvan{c),  in  1810,  the  contract  was  for  the 
sale  of  150  tons  of  copper  at  84^.  a  ton,  "  payable  at  six 
months ;  "  the  question  was  whether  interest  could  be 
recovered  from  the  expiration  of  the  six  months.  It  was 
argued  for  the  plaintiff  that  the  fixing  of  a  particular  day  for 
the  payment  for  the  goods  showed  an  intention  to  pay  interest 
from  that  date.  But  the  Court,  one  of  whom  was  Lord 
Ellenborough,  0.  J.,  refused  to  allow  it. 

The  credit  is  for  the  benefit  of  the  buyer  ;  it  is  an  agree- 
ment between  the  parties  that  until  the  expiration  of  the 
credit,  the  buyer  shall  not  be  sued  for  the  money.  It  is  not 
a  promise  by  implication  to  pay  interest  from  the  expiration 
of  the  credit. 

The  case  of  Calton  v.  Bragg  (d),  in  1812,  has  been  often 
cited  as  an  authority.  At  the  trial  it  appeared  that  there 
was  a  running  account  between  the  plaintiff  and  defendant, 
and  that  the  plaintiff  had  from  time  to  time  supplied  the 
defendant  with  goods,  and  lent  him  sums  of  money.  The 
defendant  had  paid  for  the  goods  and  repaid  the  sums  lent, 
but  refused  to  pay  the  interest,  for  which  this  action  was 
brought.  Lord  Ellenborough,  C.  J.,  Grose  and  Bayley,  JJ., 
held  it  could  not  be  recovered.  It  was  contended  on  the 
plaintiff's  behalf  that  interest  should  be  paid,  because  the 
lender  would  otherwise  lose  the  benefit  which  he  might  have 


(a)  Chalie  v.  JDuJce  of  York,  6  "Esp.  45. 

(b)  Havilland  v.  Bowerhank,  1  Camp.  50;  Bernales  v.  Fuller,  in  1810,  2  Camp. 
426. 

(c)  Gordon  v.  Swan,  2  Camp.  429 ;   12  East,  419. 

(d)  Calton  v.  Bragg,  15  East,  223. 

p  p 
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derived  from  the  use  of  his  capital,  and  that  the  lender  ought 
in  equity  to  be  put  in  the  same  situation  as  if  he  had  applied 
his  principal  to  his  own  use.  Grose,  J.,  said :  "  It  is  the 
"  lender's  own  fault  if  he  do  not  contract  for  interest  when  he 
"  advances  the  money  "  (a). 

In  the  year  1833  an  Act,  3  &  4  Will.  4,  c.  42,  was  passed, 
enacting  by  s.  28,  "  that  upon  all  debts  or  sums  certain,  pay- 
"  able  at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of 
"  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they 
"  shall  think  fit,  allow  interest  to  the  creditor,  at  a  rate  not 
"  exceeding  the  current  rate  of  interest,  from  the  time  when 
"■  such  debts  or  sums  certain  were  payable,  if  such  debts  or 
"  sums  be  payable  by  virtue  of  some  written  instrument  at  a 
"  certain  time,  or  if  payable  otherwise,  then  from  the  time 
"  when  demand  of  payment  shall  have  been  made  in  writing 
"so  as  such  demand  shall  give  notice  to  the  debtor  that 
"  interest  will  be  claimed  from  the  date  of  such  demand,  until 
"  the  term  of  payment.  Provided  that  interest  shall  be  pay- 
"  able  in  all  cases  in  which  it  is  now  payable  by  law  " — and 
a  Judge  has,  of  course,  the  same  power. 

There  appear  to  be  very  few  reported  cases  on  this  section. 
In  Taylor  y.  Holt  {b),  in  1864,  the  defendant  wrote  to  the 
plaintiff,  "  Could  you  do  me  the  favour  to  lend  me  lOZ. 
"  until  Monday."  The  plaintiff  never  gave  any  notice  that  he 
should  claim  interest ;  and  the  Court  held  that  this  was  not 
a  debt  "  payable  by  virtue  of  some  written  instrument  at  a 
"  certain  time."  It  seems  clear  that  such  a  request,  although 
it  forms  part  of  the  contract  for  the  loan,  when  read  by  itself 
apart  from  what  took  place  afterwards,  does  not  make  the 
debt  payable  at  a  certain  time.  The  offer,  for  anything 
appearing  on  the  face  of  it,  might  or  might  not  have  been 
accepted  with  a  modification  as  to  time  :  as  Bramwell,  B., 
put  it,  it  "  was  not  a  written  instrument  which  sets  forth  an 
"  obligation  to  pay  at  a  certain  time." 

(a)  Higgins  v.  Sargent,  in  1823,  2  B.  &  0.  348  ;  .^haw  v.  Pidon,  in  1826,  4 
B.  &  0.  723 ;  l^age  v.  Newman,  in  1829,  9  B.  &  C.  378 ;  Foster  v.  Western,  in  1830, 
6  Bing.  709;  Fruhling  v  Schroder,  in  1835,  2  Scott,  144;  Rhodes  v.  Rhodes,  in 
1860,  29  L.  J.  Ch.  418. 

{b)  Taylor  v.  Holt,  34  L.  J.  Ex.  1 ;  3  H.  &  0.  454,  n. 
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Geake  v.  Boss  (a),  in  1875,  was  an  action  for  goods  sold 
and  delivered.  The  plaintiff  had  supplied  coal  to  the 
Treweatha  Mine  Co.,  and  had  written  to  the  defendant,  the 
secretary,  "  I  must  now  give  yon  notice  that  if  my  account 
"  with  this  mine  be  not  settled  on  or  before  the  1st  day  of 
"  November  next,  I  shall  iusti-uct  my  solicitor  to  take  the 
"  necessary  proceedings  to  recover  the  money  this  company 
"  owes  me  ;  "  and  this  was  held  by  Lord  Coleridge,  C.  J.,  and 
Grove,  J.,  to  be  a  sufficient  demand,  and  notice  that  interest 
would  be  claimed  (6). 

In  Buncombe  \.  Brighton  Club  Co.  (c),  in  1875,  the  plaintiff 
supplied  furniture  for  the  defendant's  hotel  on  the  terms 
"  one  third  in  cash,  and  bills  at  six  and  twelve  months  for  the 
''  balance."  The  defendant  failed  to  pay  the  whole  of  the  third 
m  cash  on  delivery,  but  paid  the  unpaid  part  later  on,  and 
the  question  was  whether  the  plaintiff  was  entitled  to  interest 
on  the  unpaid  part.  The  Judges  differed  as  to  the  meaning 
of  the  words  of  the  section  "  payable  by  virtue  of  some 
"  written  instrument  at  a  certain  time."  Mellor  and  Lush,  JJ., 
being  of  opinion  that  the  section  does  not  require  that  the 
actual  day  should  be  ascertained  upon  the  face  of  the  instru- 
ment, but  that  it  was  sufficient  if  the  basis  of  the  calculation 
by  which  it  could  be  made  certain  was  to  be  found  in  the 
instrument.  Blackburn,  J.,  took  a  different  view,  but  said, 
whatever  the  law  is,  in  fairness  ' '  wherever  there  is  a  debt 
"  at  all  it  should  bear  interest,  unless  there  is  some  strong 
"  reason  to  the  contrary  "  (d). 


(o)  Geake  v.  Boss,  44  L.  J.  C.  P.  315. 

(6)  See  also  Hill  v.  South  Staffordshire  Ry.  Co.,  in  1874,  43  L.  J.  Oh.  556 ; 
L.  R  18  Eq.  154 ;  and  Ward  v.  Eyre,  in  1880,  15  Ch.  D.  130,  as  to  what  is  a 
"demand,"  and  a  "  debt  or  sum  certain  payable,"  Jessel,  M.  E.,  saying  tbat  a 
demand  for  the  balance  of  an  account,  is  not  a  demand  for  a  "debt  or  sum 
certain  payable." 

(c)  Buncombe  v.  Brighton  Club  Co.,  44  L.  J.  Q.  B.  216;  L.  E.  10  Q.  B.  371. 

{d)  See  also  Lord  Cairns'  remarks  in  Rodger  v.  Comptvir  d'Escompte  de  Paris, 
38  L.  J.  P.  0.  30 ;  L.  E.  3  P.  0.  C.  475  ;  and  1  &  2  Vict.  c.  110,  s.  17,  for  interest 
on  judgment  debts.  See  also  London,  Chatham  &  Dovei-  Ry.  Co.  v.  SoiifJi 
Eastern  Ry.  Co.,  [1893]  App.  Ca.  429. 
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Damages  ivliere  title  fails.  A  purchaser  from  one  who 
has  no  title  was  held  in  Ontario  to  be  entitled  to  recover  as 
damages  the  value  of  the  chattel,  and  not  merely  the  amount 
paid  therefor.  In  Confederation  Life  Association  v.  Lahatt, 
27  O.  A.  R.  321,  Osier,  J.  A.,  said  :  "As  to  the  Mac  Willie 
Company,  they  undoubtedly  sold  as  owners,  and  cannot 
successfully  deny  their  liability  to  indemnify  their 
vendee,  Eichols  v.  Bannister  (1864),  17  C.  B.  N.  S.  708, 
but  they  contend  that  recovery  as  against  them  must  be 
limited  to  the  amount  of  the  purchase  money  paid  by 
Labatt.  There  is  no  case  in  the  English  courts  or  our 
own  which  expressly  decides  that  unliquidated  damages 
may  be  recovered  on  the  breach  of  an  implied  warranty 
of  title.  In  all  the  reported  decisions  on  the  subject,  the 
recovery  has  been  confined  to  the  price  paid,  but  in  all 
these  cases  the  claim,  was  simply  one  to  recover  back 
money  paid  as  upon  a  failure  of  consideration,  Eicholz  v. 
Bannister  (1864),  17  C.  B.  N.  S.  708,  Peuchen  v.  Burt  & 
Co.  (1884),  Cab.  &  Ell.  325,  Peuchen  v.  Imperial  Bank 
(1890),  20  O.K.  325. 

"  In  Benjamin  on  Sales  (1899),  7th  Am.  Ed.,  from  the 
Eng.  Ed.  of  1892,  and  in  earlier  editions  published  in  the 
author's  lifetime,  it  is  said:  '  Eicholz  v.  Bannister  was  on 
'  the  money  counts  and  therefore,  strictly  speaking,  only 
'  decides  that  the  price  may  be  recovered  back  from  the 
'  buyer  on  the  failure  of  title  to  the  thing  sold ;  but  as 
'  the  ratio  decidendi  was  that  there  was  a  warranty  im- 
'  plied  as  part  of  the  contract,  there  seems  no  reason  to 
'  doubt  that  the  vendor  would  also  be  liable  for  unliqui- 
'  dated  damages  for  breach  of  warranty.'  In  the  fourth 
edition  of  Judge  Chalmers'  work  on  '  The  Bills  of  Sale 
'  Act,  1893,'  it  is  pointed  out  that  this  suggestion  has 
been  adopted  in  that  Act.  In  the  most  recent  edition  of 
Mayne  on  Damages  (1899),  the  subject  is  not  noticed. 
In  America  there  is  much  diversity  of  opinion,  both  in 
the  text  writers  and  decisions.  In  Sedgewick  on  Dam- 
ages, 8th  Ed.  (1891),  Vol.  2,  p.  492,  the  general  rule  is 
said  to  be  that  '  the  measure  of  damages  for  breach  of 

Footnote  -.--The  notes  in  this  section  refer  mainly  to  guestions  as  to  amount  of 
damages.  Cases  as  to  liability  for  damages  are  naturally  found  in  the  chapters 
on  breach  of  warranty,  etc.  But  it  has  been  found  impossible  to  exclude  from 
this  section  cases  as  to  liability  in  which  questions  as  to  quantum  are  also  raised. 
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'  warranty  of  title  to  a  chattel  is  the  value  of  the  chattel 
'  at  the  time  of  the  purchase,  with  interest  and  the  neces- 
'  sary  costs  of  defending  a  suit  brought  against  a  vendee 
'  to  test  the  title,  with  interest  from  the  time  of  payment. 
'  But  the  vendee  may  disaffirm  the  contract  and  recover 
'  the  consideration  paid,  though  that  is  greater  than  the 
'  value  of  the  property.' 

"  It  is  remarkable  that  the  editors  do  not  discuss  or  even 
refer  to  Eichols  v.  Bannister,  one  of  the  two  leading  Eng- 
lish cases  on  "the  question  of  an  implied  warranty  of  title, 
and  cite  only  Morley  v.  Attenborough  (1849),  3  Ex.  500, 
for  the  English  law  on  the  subject. 
"  In  Sutherland  on  Damages  (1882),  Vol.  2,  pp.  418,  419, 
it  is  said :  '  The  value  of  the  property  at  the  time  the 
'  vendee  is  dispossessed  has  been  held  to  be  the  measure 
'  of  damages.  Generally,  however,  the  measure  has  been 
'  stated  to  be  the  purchase  money  and  interest,  thus 
'  adopting  the  same  rule  that  is  applied  generally  in  esti- 
'  mating  the  damages  for  breach  of  covenants  for  title 
'  to  real  estate.  .  .  .  Where  the  vendee  is  dispos- 
'  sessed  by  suit,  and  has,  in  good  faith,  incurred  expenses 
'  in  defending  it,  he  is  entitled  to  recover  those  also  from 
'  the  vendor  as  an  additional  item  of  damages.' 
"  It  appears  to  me  that  the  law  is  accurately  stated  in 
the  passage  quoted  from  Mr.  Benjamin's  learned  work, 
and  that  the  vendee,  going  upon  a  breach  of  the  implied 
warranty,  is  entitled  to  recover  the  value  of  the  thing  he 
has  lost  in  consequence  of  the  failure  of  the  vendor's  title. 
Can  less  be  supposed  to  have  been  in  the  contemplation 
of  the  parties  when  the  sale  was  made?  "Why  should  a 
loss  by  failure  of  title  be  less  fully  compensated  than  a 
loss  by  breach  of  warranty  of.  quality!  The  case  ap- 
pears to  fall  fairly  within  the  generalrule  of  the  common 
law,  as  stated  by  Parke,  B.,  in  Robinson  v.  Harman 
(1848),  1  Ex.  at  p.  855,  that  '  where  a  party  sustains  a 
'  loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as 
'  money  can  do  it,  to  be  placed  in  the  same  situation,  with 
'  respect  to  damages,  as  if  the  contract  had  been  per- 
'  formed.'  " 

Conditional  sale.  Evidence  may  be  given  of  non-compli- 
ance with  warranty  to  reduce  damages.    In  Cull  v.  Roberts, 
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28  0.  E.  591,  an  agreement  was  made  for  the  sale  of  ma- 
chinery, a  note  being  taken  for  the  price,  or,  rather,  an 
agreement  called  a  note,  by  which  it  was  stipulated  that 
if  the  note  was  not  paid,  or  if  the  purchaser  should  dispose 
of  his  land  or  personal  property,  etc.,  the  vendor  might 
retake  the  property  and  sell  the  same,  possession  to  be  kept 
in  the  meantime  by  the  purchaser.  The  defendant  set  up 
the  defective  character  of  the  machinery  as  a  breach  of 
warranty,  but  was  not  allowed,  at  the  trial  by  the  County 
Court  Judge,  to  give  evidence  of  it.  It  was  sought  in  the 
argument  to  distinguish  between  this  case  of  a  conditional 
sale  and  the  case  of  Church  v.  Abell,  which  was  a  straight 
sale.  Per  Boyd,  Chancellor,  Tomlinson  v.  Morris,  12  O.R. 
311,  ' '  is  not  opposed,  but  rather  favorable  to  the  view  that 
' '  in  case  of  a  conditional  sale  of  a  machine,  if  the  price  is 
"  sued  for,  the  defendan't  may  show  that  the  machine  was 
' '  not  as  warranted,  and  so  reduce  the  claim  by  the  diff er- 
"  ence  between  the  value  of  the  machine  as  warranted  and 
"  its  actual  value  in  fact." 

Compare  Copeland  v.  Hamilton,  9  Manitoba  143. 

Damages  governed  hy  market  price.  Where  the  defen- 
dant failed  to  deliver:  according  to  contract,  the  plaintiff's 
damages  were  held  to  be  the  difference  between  the  contract 
price  and  the  market  price.  Defendants  sought  to  reduce 
this  amount  by  saying  that  the  plaintiff  had  contracted  to 
sell  the  goods  at  a  lower  price,  'SO  that  he  had  not  in  reality 
lost  as  much  as  he  was  claiming.  "  But,"  said  Osier,  J., 
"  this  is  not  the  way  to  look  at  it.  The  defendant  has  noth- 
"  ing  to  do  with  the  profit  the  plaintiff  might  have  made. 
"  Assuming  that  the  plaintiff  sold  this  Cheese,  he  was  not 
"  able  to  delivef  it,  for  he  had  not  got  it  from  the  defendant. 
"  If  the  sub-sale  went  off  for  that  reason,  the  plaintiff  was 
"  not  thereby  disentitled  from  going  into  the  market  and 
' '  purchasing  the  same  quantity  at  the  market  price,  which 
"  was  ten  cents  per  pound,  but  it  is  perhaps  not  assuming 
"  too  much  to  infer  that  he  filled  the  sub-contract  by  the 
"  delivery  of  other  cheese  which  he  would  have  had  to  pur- 
"  chase  in  the  market  at  the  increased  price,  or  to  supply 
"  from  his  own  stock,  which  was  then  worth  to  him  ten  cents 
"  per  pound.  In  either  case  he  would  sustain  a  loss  of  four 
"  cents.  There  seems  no  reason,  therefore,  to  reduce  the 
"  damages."  Ballantyne  v.  Watson,  30  U.  C.  C.  P.  529. 
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Notice  of  purpose  for  which  goods  required.  Damages  in 
such  case.  In  Watrous  v.  Bates  et  al.,  5  U.  C.  C.  P.  366, 
defendants  agreed  to  furnish  plaintiff  with  railway  ties  to 
enable  them  to  carry  out  a  contract  for  the  supply  of  ties 
to  Sykes  &  Co.  The  trial  judge  directed  the  jury  that  the 
measure  of  plaintiff's  damages  was  the  difference  between 
what  he  was  to  pay  defendant  for  the  ties  and  the  price  he 
was  to  receive  from  Sykes  &  Co.  Although  the  profits  to  be 
made  on  the  article  contracted  for  are  in  general  too  remote 
to  be  considered  as  damages  for  a  breach  of  contract,  this 
principle  is  subject  to  be  controlled  by  the  circumstances  of 
the  particular  case.  The  words  of  Baron  Alderson  in  Had- 
ley  V.  Baxendale,  were  quoted :  ' '  That  if  the  special  circum- 
"  stances  under  which  the  contract  was  actually  made  were 
"  communicated  by  the  plaintiffs  to  the  defendants,  and 
"  thus  known  to  both  parties,  the  damages  resulting  from 
"  the  breach  of  such  contract  which  they  would  reasonably 
"  contemplate  would  be  the  amount  of  the  injury  which 
' '  would  ordinarily  follow  from  the  breach  of  the  contract, 
"  under  these  special  circumstances  so  known  and  com- 
"  municated." 

An  attempt  was  made  to  apply  this  principle  in  Feehan 
V.  Hallinan,  13  U.  C.  E.  440,  the  purpose  for  which  cordwood 
was  bought  being  the  burning  of  bricks,  and  the  defendant 
having  failed  to  supply  wood  according  to  his  contract. 
Plaintiff  claimed  that  he  was  entitled  to  recover  damages 
occasioned  by  the  fall  in  the  price  of  bricks  while  he  was 
waiting  for  the  wood.  It  does  not  appear  that  the  purpose 
for  which  the  wood  was  bought  was  communicated,  but  the 
judgment  does  not  seem  to  proceed  upon  this  ground.  It 
reads  as  if  the  damages  would  have  been  considered  remote 
under  any  circumstances. 

"  The  plaintiff's  case  shows  nothing  more  than  that  he 
"  dealt  with  the  bricks  which  he  intended  to  make  and 
' '  burn,  in  the  same  manner  that  a  merchant  would  do  with 
"  goods  which  he  was  importing,  viz.,  that  he  took  his 
"  chances  and  incurred  the  risk  of  a  rising  or  falling 
' '  market.  In  such  a  case  the  mere  ordinary  chances  of  the 
"market  cannot  be  supposed  to  have  entered  into  the  mind 
"  of  the  parties  when  the  bargain  was  made  for  the  de- 
' '  livery  of  the  wood.    If  the  fluctuations  of  the  market  are 
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"  to  form  an  ingredient  in  estimating  damages  in  such  a 
"  case  as  the  present,  then  the  contract  must  be  specially 
"  with  reference  to  that.  The  contract  here  is  not  made 
"  for  bricks,  in  which  case  the  rise  and  fall  might  have 
"  had  some  bearing  on  the  question,  but  the  contract  is  for 
"  wood  to  burn  the  bricks,  and  therefore  the  immediate 
"  damage  is  that  which  is  connected  with  the  price  of  wood 
"  at  that  time." 

Contract  price  of  goods  fifty-two  dollars,  damages  three 
hundred  and  ninety-seven  dollars.  Held  not  excessive  for 
failing  to  supply  them.  The  contract  in  Lalor  v.  Burrows,  18 
U.C.C.P.  321,  was  to  furnish  one  hundred  and  eighty  sets  of 
locks  of  malleablized  iron.  Damages  were  claimed  in  a  lump 
sum  of  between  $700  and  $800,  and  the  jury  awarded 
$397.50,  without  specifying  the  items  allowed.  The  court 
held  that  there  might  be,  damages  amounting  to  this  sum 
and  discussed  the  law  as  to  the  various  items  that  might  be 
claimed  for,  saying,  among  other  things:  "  If  the  plaintiff 
"  be  entitled  to  procure  other  goods  by  reason  of  the  defen- 
"  dant's  failure  of  contract,  it  makes  no  difference  to  him 
"  how  little  he  paid,  or  was  to  pay  the  defendant  for  them, 
' '  or  how  much  he  had  to  pay  to  procure  or  replace  them. 
' '  The  damages  the  defendant  may  be  liable  to  pay  may  be 
"  enormously  beyond  any  profit  or  price  he  was  ever  to 
"  receive  for  his  work,  as  in  Wilson  v.  The  Newport  Co  , 
"  L.  E.  1  Ex.  177,  and  as  often  happens  when  a  lawyer,  who 
"  was  to  get  a  few  dollars  for  searching  a  title,  has  to  pay 
"  the  whole  value  of  the  property  by  reason  of  some  defect 
"  which  he  should  have  guarded  against;  or,  when  a  sur- 
"  geon  who  is  to  get  a  few  dollars  for  his  services,  is  called 
"  upon  to  pay  for  the  loss  of  a  limb,  or  some  other  misfor- 
"  tune  which  his  patient  has  suffered  from  his  alleged 
"  neglect,  far  beyond  the  trifling  sum  which  was  to  have 
"  been  his  compensation." 

Damages  for  goods  not  delivered  according  to  contract. 
In  Colton  V.  Good,  11  U.  C.  Q.  B.  155,  the  plaintiff  claimed 
as  damages  for  the  delivery  of  mill  stones  not  according  to 
the  contract,  the  cost  of  endeavoring  to  repair  the  stones 
and  expenses  of  dressing  them  and  the  damage  done  to  his 
mill  machinery  by  the  broken  stones.  It  was  held  that  he 
could  recover  the  cost  of  dressing  the  useless  stones  on  the 
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same  principle  as  expenses  incurred  with,  respect  to  articles 
bought  in  the  confidence  that  they  would  prove  such  as  the 
vendor  was  bound  to  furnish.  The  cost  of  repairing  the 
damage  to  the  machinery  was  also  allowed,  the  jury  being 
satisfied  that  the  breaking  of  the  stones  was  not  such  an 
accident  as  could  not  be  fairly  charged  against  the  manu- 
facturer, but  was  occasioned  'by  their  not  being  secured  by 
a  sound  and  strong  iron  band  as  usual.  The  expense  of 
attempting  to  repair  the  broken  stones  was  not  allowed. 
The  plaintiff  had  done  this  on  his  own  responsibility;  he 
could  have  rejected  the  stones  and  recovered  back  what  he 
had  paid  for  them.  He  could  not  be  allowed  to  recover  back 
the  amount  paid  for  the  stones  and  also  the  cost  of  attempt- 
ing to  repair  them. 

Note  the  difference  between  recovering  the  cost  of  dress- 
ing the  stones  under  the  assumption  that  they  were  such 
as  the  plaintiff  was  bound  to  accept,  and  the  cost  of  at- 
tempting to  repair  them  after  it  was  clear  that  the  plaintiff 
would  be  justified  in  refusing  acceptance. 

Recovery  of  deposit  where  vendor  wrongfully  sold  goods. 
The  plaintiff  purchased  cattle  to  be  kept  by  the  defendant 
until  fit  for  the  English  market  and  paid  a  deposit  of  two 
hundred  dollars.  Defendant  considered  that  he  was  not 
bound  to  keep  them  beyond  August  20th,  and  insisted  upon 
plaintiff  taking  them  off  his  hands,  notifying  him  that  if  he 
did  not  do  so  they  would  be  re-sold.  Plaintiff  refusing  to 
take  them  until  the  proper  time,  the  defendant  did  sell  them 
and  claimed  to  retain  the  deposit.  It  was  held  that  the 
plaintiff  could  waive  the  breach  of  the  contract  and  sue  sim- 
ply for  the  recovery  of  the  money  paid.  Murray  v.  Hutchin- 
son, 14  0.  A.  E.  489. 

Purchaser  must  accept  delivery  in  reasonable  time.  Dam- 
ages for  refusal.  Where  a  specified  quantity  of  hay  was 
sold  to  be  delivered  at  a  specified  place,  at  such  times  and  in 
such  quantities  as  the  purchaser  might  order,  it  was  held 
that  the  purchaser  must  accept  the  hay  tendered  within  a 
reasonable  time,  and  that  the  measure  of  damages  was  the 
difference  between  the  contract  price  and  the  market  price 
or  value  on  the  day  fixed  for  delivery,  or  in  the  present 
case,  the  day  when  the  hay  was  tendered  to  the  defendant 
and  he  should  have  taken  delivery,  that  being  the  time  when 
the  contract  was  broken.     The  plaintiff  was  not  bound  to 
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re-sell  the  hay,  though  he  might,  if  he  thought  proper,  have 
done  so  and  charged  the  vendee  with  the  difference  between 
the  contract  price  and  the  price  realized  at  the  sale.  But  it 
would  be  requisite,  in  such  a  case,  to  show  that  the  hay  was 
sold  for  a  fair  price  and  within  a  reasonable  time  after  the 
breach  of  the  contract.  The  plaintiff  was  also  allowed  for 
extra  expenses  which  he  had  incurred  owing  to  the  refusal 
of  the  defendant  to  fuMl  his  contract,  such  as  labour,  cart- 
age, storage,  weighing  and  selling  the  hay.  Chapman  v. 
Larin,  4  S.C.R.  349. 

Damages  for  refusal  to  accept  where  the  contract  tvas  to 
deliver  wood  in  instalments  and  after  one  instalment  had 
been  delivered.  The  plaintiff  in  Moore  v.  Logan,  5  U.C.C.P 
294,  received  as  damages  the  difference  between  the  con- 
tract price  and  the  selling  price  "at  the  time  the  contract 
was  broken  or  to  be  perform'ed."  These  periods  are  not 
necessarily  the  same,  but  the  case  does  not  discriminate  and 
is  of  no  value  on  the  question  which  is  discussed,  which  is 
the  proper  time  at  which  to  take  the  selling  price,  whether 
it  is  the  time  when  the  instalments  were  to  be  delivered,  or 
the  time  when  the  defendant  refused  to  accept  further  instal- 
ments and  thus  broke  the  contract.  On  the  whole,  it  is  not 
a  very  valuable  case. 

In  Brunshill  v.  Mair,  15  U.C.Q.B.  213,  the  defendant  failed 
to  accept  a  quantity  of  flour  delivered  at  Oswego,  in  conse- 
quence of  which  the  plaintiff  was  obliged  to  resell.  He  was 
held  entitled  to  recover  the  difference  between  the  contract 
price  and  the  price  at  which  he  had  been  obliged  to  resell 
at  Oswego.  The  defendant  was  contending  that  the  price  at 
Toronto  should  govern,  but  this  contention  was  overruled, 
as  the  plaintiff  was  at  liberty  to  deliver  it  at  Oswego. 

Damages  for  refusing  to  accept  deed  of  transfer.  The 
plaintiff  sued  in  an  action,  among  other  things,  for  the  re- 
fusal to  accept  the  deed  of  a  vessel  sold  by  plaintiff  to  de- 
fendant and  of  which  'the  defendant  had  received  posses- 
sion. The  jury  gave  as  damages  the  whole  value  of  the  ves- 
sel  and  the  court  declined  to  disturb  the  verdict.  The 
defendant  was  objecting  that  no  title  to  the  vessel  had 
passed  to  him  for  want  of  the  transfer  under  the  provisions 
of  8  Vic.  ch.  5,  but  the  court  held  that  it  was  not  competent 
for  him  to  set  up  such  a  defence,  as  he  had  refused  to 
accept  the  transfer.    Phillips  v.  Merrit,  2  U.C.C.P.  513. 
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MISCELLANEOUS  CASES. 
Construction  of  Contract. 

Guarantor  or  principal  debtor.  Goods  were  delivered  to 
one  Thomas  Billings  on  the  strength  of  an  order  in  the 
following  form :  ' '  Mr.  Dickson,  please  let  the  bearer, 
"  Thomas  Billings,  have  goods  he  may  require  and  charge. 
"  Yours.  M.  Hutchinson."  It  was  agreed  by  Draper, 
C.J.,  and  Eichards,  J.,  that  this  did  not  amount  to  a  guaran- 
tee, but  the  learned  judges  differed  as  to  the  liability  of 
the  defendant  on  the  common  counts  for  goods  sold  and 
delivered,  because  of  the  fact  that  the  goods  were  charged 
by  the  vendor  to  Billings,  i.e.,  they  were  entered  in  Billings' 
pass  book,  headed  ' '  Mr.  Billings  in  account  with  Alexander 
"  Dickson  &  Son,"  and  were  not  charged  against  Hutchin- 
son. Eichards,  J.,  said  that  the  memorandum  signed  by 
defendant  did  not  seem  to  him  to  be  in  the  form  of  a  guaran- 
tee, but  rather  an  order  to  deliver  the  goods  to  Billings,  for 
which  the  defendant  was  to  be  primarily  liable,  but  whether 
he  would  be  primarily  liable  or  not  depended  upon  the  fact 
whether  credit  was  given  to  him  as  a  principal,  and  he 
thought,  under  the  evidence,  that  it  was  not  so  given.  If 
the  credit  was  not  so  given,  then  in  the  event  of  his  paying 
the  debt,  he  could  sue  Billings  for  the  amount  paid.  His 
Lordship  cited  the  case  of  Simpson  v.  Penton,  2  Cr.  &  M. 
430,  and  concluded  that  if  in  the  present  case  the  party 
primarily  liable  was  Billings,  the  plaintiffs  having  sold  the 
goods  to  him,  expecting  to  hold  the  defendant  liable  as  a 
guarantor,  then  the  defendant  could  not  be  sued  for  goods 
sold  and  delivered.  Graset  et  al  v.  Hutchinson,  10  U.C.C.P 
265.    Compare  Ogilvie  v.  McLeod,  11  U.C.C.P.  348. 

Contract  to  pay  as  delivered.  The  plaintiff  contracted  to 
sell  all  the  lumber  which  the  new  saw  logs  at  plaintiff's  mill 
would  produce,  payment  to  be  made  for  the  lumber  as  de- 
livered. Seventy-five  thousand  feet  were  delivered,  but 
defendant  refused  to  pay  for  them,  contending  that  he  was 
not  to  pay  for  any  until  the  whole  lot  of  logs  was  sawed  into 
lumber,  but  it  was  held  that  the  stipulation  as  to  payment 
for  the  lumber  as  delivered  was  an  answer  to  this  conten- 
tion.   Coic  V.  Joizes,  24  U.C.Q.B.  8L 
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Machinery  sold  with  special  provision  for  lien  on  land 
upon  delivery.  In  Rustin  v.  Fairchild  Co.,  39  S.C.R.  274,  an 
agreement  fox  the  sale  of  maokinery  provided  for  tlie  deliv- 
ery by  the  purchaser  to  the  vendor  of  a  mortgage  on  the 
land  at  the  time  of  the  delivery  of  the  machinery  as  herein 
provided  or  upon  demand,  etc.  The  agreement  contained  a 
nimiber  of  details  and  the  question  turned  upon  the  con- 
struction of  the  agreement.  The  Supreme  Court  of  Canada 
held,  reversing  the  judgment  of  the  Supreme  Court  of 
Manitoba,  that  the  right  of  the  company  to  hold  a  lien  on  the 
land  for  the  machinery  must  depend  upon  the  interpretation 
of  the  agreement  as  a  whole  and  that  the  provision  for  a 
lien  became  operative  only  in  the  case  of  a  complete  delivery 
of  the  machinery,  which  had  never  been  made.  The  alter- 
native words,  "  or  upon  demand,"  had  reference  to  a  de- 
mand made  after  such  complete  delivery. 

Carload  of  hogs  ordered.  .Option  of  vendor  to  send 
double-decked  car.  In  Hanley  v.  Canadian  Packing  Co., 
21  0.  A.  E.  119,  the  question  arose  on  a  contract  to  send 
a  carload  of  hogs,  whether  the  vendor  could  send  a  double- 
decked  car  loaded  with  hogs.  The  market  having  fallen, 
the  purchaser  was  claiming  that  he  had  ordered  the  smaller 
quantity.  There  was  no  evidence  to  establish  by  usage  a 
meaning  of  the  term  "  carload."  Sometimes  hogs  were 
sent  in  single-decked  cars  and  sometimes  in  double- 
decked.  Under  these  circumstances,  the  majority  of  the 
Court  of  Appeal  held  that  the  vendor  had  the  option  tq 
send  a  double-decked  car,  and  the  purchaser  could  not 
refuse.  Maclennan,  C.J.,  put  the  case  on  the  ground  of  the 
vendor's  right  to  elect,  under  the  rule  in  Hayward's  case, 
that  when,  from  the  nature  of  an  agreement,  an  election 
is  to  be  made,  the  party  who  is,  by  the  agreement,  to  do 
the  first  act  which,  from  its  nature,  cannot  be  done  till  the 
election  is  determined,  has  authority  to  make  the  choice, 
in  order  that  he  may  perform  his  part  of  the  agreement. 
Osier,  J.A.,  cited  a  case  of  McAdie  v.  Sills,  24  C.  P.  606, 
in  which  the  defendant  gave  plaintiff  an  agreement,  "  Due 
' '  W.  M.  $100  payable  in  lumber, ' '  and  the  plaintiff,  claim- 
ing that  he  was  entitled  to  have  merchantable  lumber, 
Grwynne,  J.,  had  held  that  it  was  unnecessary  for  defend- 
ant to  prove  an  agreement  that  an  inferior  kind  of  lumber 
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should  suffice,  because  the  delivery  of  anything  coming 
within  the  description  of  the  general  term,  "  lumber,"  to 
the  value  of  $100,  would  have  been  a  fulfilment  of  the  con- 
tract. So  in  Smith  v.  Jeff  ryes,  15  M.  &  W.  561,  where  the 
defendant  contracted  to  sell  plaintiff  sixty  tons  of  trade 
potatoes,  the  defendant  was  held  to  have  fulfilled  his  con- 
tract by  delivering  "  kidney  wares,"  although  not  the  best 
kind,  and  not  the  kind  that  the  purchaser  contended  he 
had  contracted  for.  "  In  both  these  cases  the  option  lay 
' '  with  the  defendant,  who  was  to  do  the  first  act,  in  the  one 
"  to  deliver  an  inferior  or  a  better  class  of  lumber,  in  the 
"  other  to  deliver  the  inferior  or  the  better  class  of  trade 
"  potatoes,  and  he  not  unnaturally  took  advantage  of  the 
"  option  to  perform  the  contract  in  the  way  least  onerous 
"  to  himself.  .  .  The  dispute  here  happens  to  be  about 
"  the  quantity,  while  in  the  cases  referred  to  it  was  about 
"  the  quality  of  the  article,  but  that  can  make  no  differ- 
"  ence."  The  suggestion  that  the  terms  were  so  uncertain 
that  there  was  no  contract  was  discussed,  but  rejected.  It 
was  no  more  uncertain  than  a  contract  to  sell  from  one 
to  two  hundred  hogs  at  so  much  per  hundred. 

It  is  to  be  observed  in  regard  to  the  case  of  McAdie  v. 
Sills,  that  the  question  before  the  court  was  as  to  the  intro- 
duction of  evidence  to  show  an  agreement  that  culls  and 
firsts  were  intended,  and  the  decision  was  merely  that 
parol  evidence  was  admissible.  There  was  no  decision 
that,  in  the  absence  of  such  evidence,  the  defendant  would 
have  performed  his  contract  by  the  delivery  of  unmer- 
chantable lumber.  This  was  only  an  obiter  dictum  of 
Gwynne,  J. 

Authority  of  Agents  and  Partners. 

Authority  of  partner  to  pledge  goods.  A  partner  en- 
trusted with  possession  of  goods  of  his  firm,  for  the  purpose 
of  sale,  may  either  as  a  partner  in  the  business,  or  as  a 
factor  for  the  firm,  pledge  them  for  advances  made  to  him 
personally,  and  the  lien  of  the  pledge  will  remain  as  valid 
as  if  the  security  had  been  given  by  the  absolute  owner  of 
the  goods,  notwithstanding  notice  that  the  contract  was  with 
the  agent  only.  This  was  decided  in  a  case  from  Quebec, 
where  Donald  McBean,  a  partner  of  Alexander  Dingwall  in 
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a  cheese  factory,  consigned  goods  to  his  brother  and  received 
large  advances  from  his  brother  thereon,  which  he  failed  to 
account  for  to  his  firm.  It  was  held  that  George  McBean 
had  a  lien  on  the  goods  for  his  advances.  Dingwall  v  Mc- 
Bean, 30  S.C.R.  441. 

Agent  for  separate  vendors  cannot  sell  the  property  of 
both  for  lump  sum.  In  Cameron  v.  Tait,  15  S.C.E.  622, 
Muir  &  Co.,  acting  as  agents  for  two  distinct  firms,  made  an 
agreement  to  supply  the  plaintiff  with  engines  and  mill 
machinery  for  a  lump  sum  of  $6,000.  The  engine^  were  to 
be  supplied  by  one  firm  and  the  machinery  by  a  different 
firm,  being  the  defendants.  The  machinery,  it  was  claimed, 
was  not  according  to  contract  and  plaintiffs  claimed  dam- 
ages for  the  breach  of  the  contract.  It  was  held  that  the 
agent  had  no  authority  to  bind  his  principals  or  either  of 
them  by  a  sale  of  the  goods  both  in  one  lot  for  a  lump  sum, 
where  the  price  was  not  susceptible  of  a  rateable  apportion- 
ment except  at  the  arbitrary  will  of  the  agent,  and  that  thtj 
defendants  could  not  be  held  to  have  ratified  without  its 
being  shown  that  they  had  expressly  or  impliedly  by  con- 
duct, with  the  full  knowledge  of  all  the  terms  of  the  agree- 
ment come  to  by  the  agent,  assented  to  'the  same  terms  and 
agreed  to  be  bound  by  the  contract  undertaken  on  their 
behalf.  There  were  dissenting  opinions  "by  Sir  Wm.  Eitchie, 
C.J.,  and  Fournier,  J. 

Assignee  of  factor  not  entitled  to  goods  of  principal,  nor 
to  proceeds  so  long  as  distinguishable.  In  Cotter  v.  Mason 
the  plaintiff  purchased  barley,  for  the  price  of  which  he  in- 
structed the  vendors  to  draw  on  one  Cummer,  who  accepted 
the  draft  and  kept  the  barley  as  plaintiff's  agent,  reimburs- 
ing himself  by  a  discount  from  a  bank  for  which  he  pledged 
the  warehouse  receipt.  Plaintiff  paid  certain  sums  de- 
manded from  time  to  time  to  cover  possible  declines  in 
value  and  enable  Cummer  to  carry  the  barley,  to  use  the 
trade  expression.  The  barley  was  finally  sold  by  the  bank 
and  Cummer's  assignee  claimed  the  surplus  over  the  claim 
of  the  bank.  Cummer  had  in  his  correspondence  fully  recog- 
nized the  title  of  the  plaintiff  in  the  barley.  It  was  held  that 
the  surplus  belonged  to  the  plaintiff  and  that  in  estimating 
the  surplus  he  must  be  credited  with  the  amounts  paid  as 
margin.    The  case  is  founded  on  the  authority  of  Tooke  v. 
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HoUingwortJi,  5  T.E.  226,  where  Lord  Kenyon  said,  "  The 
'  case  of  a  factor  has  been  so  frequently  decided  and  so 
'  much  taken  for  granted  for  a  series  of  years  past  that  it 
'  must  now  be  considered  at  rest.  If  goods  be  sent  to  a  fac- 
'  tor  to  be  disposed  of,  who  afterwards  becomes  a  bankrupt, 
'  and  the  goods  remain  distinguishable  from  the  general 
'  mass  of  his  property,  the  principal  may  receive  the  goods 
'  in  specie,  and  is  not  driven  to  the  necessity  of  proving  his 
'  debt  under  the  commission  of  bankrupt ;  nay  if  the  goods 
'  be  sold  and  reduced  to  money,  provided  that  the  money  be 
'  in  separate  bags  and  distinguishable  from  the  factor's 
'  other  property,  the  law  is  the  same."  In  this  case  the 
money  was  distinguishable,  being  a  fund  in  the  hands  of  the 
banker. 

Commission  on  sale  of  goods  when  earned.  The  plaintiff 
company  was  dealing  in  electric  supplies  and  wired  the 
defendant  company  that  the  Windsor  electric  station  was 
completely  burned,  fully  insured.  ' '  Send  us  quotations  for 
"  new  plant;  will  look  after  your  interest."  Defendant 
company  replied,  "  Can  furnish  Windsor  180  kilowatt  sta- 
"  tion  two-face  complete  exciter  and  switch  board  four 
"  thousand  nine  hundred  dollars,  including  commission  for 
"  you,  etc."  The  manager  of  the  appellant  firm  went 
to  Windsor,  but  could  not  effect  a  sale  of  his  machinery. 
Shortly  after,  the  agent  of  the  defendant  company  sold  to 
the  Windsor  company  another  and  different  machine  of  a 
much  smaller  make  for  $1,800,  and  under  specific  instruc- 
tions from  the  head  office.  It  was  held  that  the  plaintiffs 
had  no  claim  to  a  commission  on  this  sale.  The  agreement 
for  commission  had  reference  to  the  sale  of  the  particular 
kind  of  machine  mentioned  in  their  telegram  and  the  effort 
to  effect  this  sale  had  altogether  failed.  Starr  et  al  v.  Royal 
Electric  Co.,  30  S.C.E.  384.   ' 

Performance  of  Contract. 

Delivery,  where  not  personal,  requires  notification. 
Where  timber  was  contracted  for,  to  be  delivered,  not  to 
the  purchaser  personally,  but  at  certain  parts  of  the  road 
in  sufficient  quantities  to  build  certain  bridges,  it  was  held . 
to  be  the  duty  of  the  vendor  to  notify  the  purchaser  of  the 
deliveries,   and   a  declaration   was   held    demurrable    for 
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want  of  an  averment  of  notice.  If  the  declaration  had 
averred  delivery  to  the  defendant,  no  averment  of  notice 
would  have  been  requisite  because  the  delivery  would  in 
itself  have  been  notice.  Here  tihe  defendant  could  not, 
without  notice,  know  when  the  plaintiff  was  in  a  position 
to  claim,  nor  what  was  the  amount  of  the  claim.  Watson  v. 
Gorren  et  al.,  6  U.  C.  Q.  B.  542. 

Payment  at  bank.  In  an  early  case  in  Upper  Canada 
Conmion  Pleas  it  was  held  on  demurrer  apparently  that 
payment  at  a  bank  did  not  import  a  payment  into  the  bank 
and  a  declaration  that  plaintiff  had  gone  to  the  bank  during 
banking  hours  and  been  then  ready  and  willing  to  pay,  but 
that  neither  the  defendant  nor  any  person  on  his  behalf  was 
at  the  said  bank  at  any  time  during  the  day  named  for  pay- 
ment, was  held  good.  It  was  not  the  agreement  that  plain- 
tiff should  pay  the  money  to  the  bank  in  defendant's  ab- 
sence, but  it  was  the  place  where  plaintiff  was  bound  to  be 
with  funds  or  to  leave  funds,  and  where  the  defendant  wa.s 
bound  to  attend  and  receive  payment.  Piatt  v.  McFaul, 
4  U.  C.  C.  P.  293. 

Rescission. 

Rescission  of  contract  by  consent  of  parties  on  purchas- 
er's insolvency.  In  Pictou  Bank  v.  Harvey,  14  S.C.E.  617, 
the  plaintiff  Harvey  was  in  the  business  of  sending  hides  to 
John  Logan,  Pictou,  with  an  estimate  of  weight,  for  which 
Logan  would  give  him  notes  in  settlement,  subject  to  adjust- 
ment if  the  rates  were  found  erroneous.  A  lot  of  hides  was 
shipped  in  this  way  to  Pictou,  but  on  being  informed  of  its 
arrival  there  Logan  caused  the  goods  to  be  stored  in  thu 
warehouse  of  D.  Logan,  with  instructions  to  keep  them  for 
the  party  wiho  had  sent  them.  He  had  done  the  same  with 
other  goods.  On  the  same  day  he  telegraphed  Harvey: 
"  In  trouble.  Have  stored  hides.  Appoint  someone  to  take 
"  care  of  them."  Harvey  accordingly  went  to  Pictou,  and 
on  his  proposing  to  take  the  hides  away  Logan  assured  him 
that  they  would  be  all  right.  It  was  held  that  the  sale  had 
been  rescinded  and  the  property  in  the  hides  was  in  Harvey. 
The  bank  having  seized  them  under  a  transfer  from  Logan, 
who  was  indemnified  by  the  bank,  was  held  to  have  no  title 
to  them. 
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Purchaser  refusing  to  accept  goods  because  of  insolv- 
ency. An  arrangement  between  an  insolvent  purchaser  and 
an  unpaid  vendor,  by  whicb  the  vendor  resumed  possession 
of  the  goods,  was  attacked  as  a  fraudulent  preference  in 
Mason  v.  Redpath  et  al.,  39  U.  C.  Q.  B.  157.  The  cases  are 
examined  at  length  by  Harrison,  C.J.,  who  summarizes 
their  effect  as  follows:  "The  cases,  although  varying  in 
' '  their  facts,  show  in  principle  that  whether  the  vendee  has 
"  accepted  goods  or  not,  as  and  for  himself,  is  a  question 
"  of  fact,  and  that  if,  on  the  facts,  there  cannot  be  said  'to 
"be  an  actual  acceptance  of  the  goods  by  the  vendee  as 
"  and  for  himself,  and  there  be  the  vendor's  assent  to  the 
"  refusal,  the  goods  do  not  pass  under  a  subsequent  com- 
"  mission  in  bankruptcy." 

REMEDIES  AND  PROCEDURE. 

Agreement  to  pay  in  goods  when  desired,  demand  neces- 
sary. The  defendant  made  an  agreement  in  writing,  in  the 
following  terms:  "  Within  three  years,  and  when  desired 
"  by  him,  I  promise  to  pay  Moses  C.  Nickerson  (the  plain- 
"  tiff)  or  bearer,  fifty  pounds  currency  in  such  stone  and 
"  marble  work  as  he  may  want  at  cash  price,  delivered  at 
"  Port  Dover.    Value  received  with  interest." 

This,  of  course,  was  not  a  promissory  note.  Under  an  old 
statute  of  Nova  Scotia,  now  repealed,  it  would  import  con- 
sideration, R.S.N.S.  3rd  Series,  ch.  82.  The  point  coming 
before  the  court  for  consideration  was  whether  the  plain- 
tiff could  sue  on  the  agreement  without  having  given  notice 
of  a  demand,  and  it  was  held  that  the  plaintiff  was  bound 
to  prove  a  notice  of  the  kind  of  stone  and  marble  work  re- 
quired and  when  it  was  to  be  delivered,  and  that  until  such 
request  there  could  be  no  default.  The  opinion  was  ex- 
pressed that  plaintiff  would  be  entitled  to  make  demand 
even  after  the  expiration  of  the  three  years.  Nickerson  v. 
Gardner,  12  U.C.Q.B.  219. 

Goods  to  he  paid  for  in  instalments ;  no  action  until  credit 
expires.  In  Moore  v.  Kunts,  44  U.C.R.  309,  goods  were 
bought  to  be  paid  for  in  instalments  An  action  was  brought 
for  the  goods  sold  before  the  expiration  of  the  credit.  Per 
Cameron,  J. :  "  Upon  this  evidence  it  is  clear  the  action  can- 
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"  not  be  sustained  in  its  present  shape,  as  there  is  an  ex- 
' '  press  contract  shown  to  pay  at  one,  three  and  six  months 
"  and  not  an  implied  one  to  pay  on  request." 

Sale  with  credit  on  approved  notes.  Defendant  pur- 
chased goods  at  auction  on  the  following  terms :  under  £2.10 
cash  down;  over  that  amount  and  under  £125,  eleven 
months'  credit  on  approved  endorsed  notes  with  interest. 
It  was  held  that  an  action  would  not  lie  on  the  common 
counts  until  the  time  of  credit  had  expired.  This  case  was 
said  to  closely  resemble  Wakefield  v.  Gorrie,  5  U.C.E.  159, 
in  which  Eobinson,  C.J.,  did  not  concur  in  the  judgment  of 
the  court.  He  thought  that  in  the  present  case  no  action 
would  lie  against  the  defendant  as  upon  an  express  con- 
tract to  give  a  note,  but  that  the  agreement  was  only  that 
the  goods  were  to  be  paid  for  on  delivery  unless  an  en- 
dorsed note  was  given.  Bums,  J.,  thought  that  the  court 
was  bound  by  the  decision  in  Wahefield  v.  Gorrie  until 
overruled.  He  thought  that  as  the  plaintiff  had  taken  the 
goods  the  action  should  be  for  not  giving  the  note.  In  the 
result  the  action  could  not  be  sustained  on  the  common 
counts  for  goods  sold  and  delivered  until  the  expiry  of  the 
period  of  credit.  There  was  no  decision  on  the  question 
whether  an  immediate  action  would  lie  for  the  failure  to 
give  the  notes.    Silliman  v.  McLean,  13  U.C.  Q.B.,  544. 

Requisites  of  plea  of  extension  of  time  to  action  for  non- 
delivery. To  a  declaration  that  the  defendant  agreed  to  sell 
and  deliver  to  the  plaintiff,  within  one  week,  certain  wheat, 
and  that  the  plaintiff  advanced  $600  on  account,  but  yet  the 
defendant  did  not  deliver  the  wheat,  defendant  pleaded 
that  before  breach  it  was  agreed  that  the  plaintiff  should 
waive  the  delivery  within  the  week  and  the  plaintiff  waived 
the  said  delivery  and  extended  the  time.  This  was  de- 
murred to  and  was  held  to  be  bad  because  no  subsequent 
delivery  was  alleged,  nor  was  it  alleged  that  the  extended 
time  had  not  elapsed.    Molson  v.  Bradburn,  15  U.C.E.  293. 

Goods  delivered  in  payment  for  land.  On  failure  to  con- 
vey land  action  maintained  for  goods  sold.  The  plaintiff 
verbally  agreed  to  purchase  land  from  the  defendant  and 
was  let  into  possession  and  paid  a  part  of  the  purchase 
money  in  money  and  cattle.  Defendant  afterwards  con- 
veyed the  land  to  another  party  and  promised  to  repay  the 
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amount  plaintiff  had  paid  iiim.  On  his  failure  to  do  so  it 
was  held  that  the  plaintiff  could  recover  for  the  cattle  as 
goods  sold  and  delivered.   Hill  v.  Stanton,  2  U.C.R.  149. 

"  One  objection  raise'd  is  that  the  payments  were  in  cat- 
'  tie,  at  least  for  the  most  part,  and  that  the  plaintiff  can- 
'  not  sue  for  their  value  as  for  goods  sold  and  delivered 
'  because  they  were  not  in  fact  sold.  But  we  think  that 
'  the  fair  effect  of  the  defendant's  promise  to  pay  back  the 
'  value  of  what  he  had  received  was  to  authorise  the  plain- 
'  tiff  to  treat  the  cattle  which  had  been  delivered  on  the 
'  repudiated  bargain  as  goods  sold.  As  a  person  whose 
'  goods  tortiously  taken  from  him  may  waive  the  trespass 
'  and  consider  them  as  goods  sold,  so  with  much  more  rea- 
'  son  may  the  plaintiff  in  this  case  sue  for  these  goods  as 
'  sold  when  the  defendant  has  agreed  to  place  the  trans- 
'  action  on  that  footing  and  to  pay  their  value. 

In  HosJcins  v.  Mitcheson,  14  U.C.Q.B.  551,  the  plaintiff 
verbally  agreed  to  purchase  land  from  the  defendant,  taking 
goods  in  part  payment  on  account  of  the  purchase  money, 
and  the  plaintiff  sued  for  the  value  of  the  goods  in  an  action 
for  goods  sold.  Robinson,  'C. J.,  speaking  for  the  court,  said 
this  could  not  be  done.  The  goods  had  been  received  on  the 
special  contract  to  be  credited  on  account  of  the  land  The 
fact  that  the  contract  could  not  be  enforced  for  the  convey- 
ance of  the  land  did  not  entitle  the  plaintiff  to  sue  for  the 
goods  as  goods  sold.  There  was  nothing  to  show  that  the 
defendant  was  repudiating  the  bargain. 

"  If  the  plaintiff  had  called  upon  the  defendant  to  exe- 
' '  cute  an  agreement,  and  he  had  declined,  or  had  tendered 
"  the  balance  of  the  purchase  money  and  applied  in  vain 
"  for  the  deed,  he  might  no  doubt  have  sued  for  the  value 
' '  of  his  goods  in  money,  but  he  has  no  right  to  assume  that 
"  the  defendant  will  disregard  the  verbal  agreement  be- 
' '  cause  it  is  not  binding  in  law,  and,  without  putting  him  to 
"  the  proof,  treat  him  as  if  he  had  done  so." 

Form  of  action  where  defendant  agrees  to  pay  hy  hill. 
It  was  held  in  Counter  v.  Robuck,  E.T.  33rd  Vic,  3  Ont.  Dig. 
6213,  that  where  the  defendant  bought  pork  and  agreed  to 
pay  for  it  by  bill  the  plaintiff  who  had  brought  his  action 
in  assumpsit  for  goods  sold  should  have  brought  it  for  not 
furnishing  the  bill  and  not  for  goods  sold. 
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Where  goods  were  purchased  under  an  agreement  that  a 
note  was  to  be  given  at  three  months  and  the  plaintiff  sued 
before  the  expiration  of  the  three  months,  it  was  held  that 
the  action  was  premature ;  the  period  of  credit  had  not  ex- 
pired.   McGrath  v.  Tinning,  6  O.S.U.C.  484. 

Res  Judicata.  Where  wheat  was  delivered  to  the  plain- 
tiff to  be  ground  into  flour  and  damages  were  recovered  for 
the  value  of  the  wheat  so  delivered,  although  part  of  the 
wheat  had  in  fact  been  re-delivered  to  the  defendant,  the 
present  plaintiff  sued  to  recover  for  the  part  so  delivered  as 
for  goods  sold  and  delivered.  It  was  held  that  he  could  not 
do  this.  He  should  have  given  in  evidence  the  fact  of  the 
partial  re-delivery  in  mitigation  of  the  damages  in  the  for- 
mer action.     Andrus  v.  Bunvell,  Taylor,  382,  U.C. 

Vendor  cannot  sue  on  delivery  of  part  only.  In  McPhail 
V.  Clements,  1  Man.  165,  the  defendant  ordered  goods,  some 
manufactured  and  some  to  be  manufactured.  He  contended 
that  the  goods  were  to  be  shipped  not  later  than  the  6th  of 
October,  while  the  plaintiff  swore  that  he  had  till  the  20th 
of  October.  On  the  16th  of  October  the  defendant  wrote 
cancelling  the  order.  The  letter  was  received  by  the  plain- 
tiff on  the  19th  of  October,  and  on  that  day  he  shipped  a 
portion  of  the  goods.  In  an  action  for  the  price  of  the  goods 
shipped  it  was  held  that  even  if  the  plaintiff's  contention  as 
to  the  date  was  correct,  the  defendant  was  not  bound  to 
accept  a  portion  of  the  goods,  and  the  letter  of  the  16th  did 
not  excuse  a  complete  performance.  The  case  only  decides 
that  the  plaintiff  could  not  recover  for  part  of  the  goods  as 
sent,  the  contract  being  entire. 
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STATUTES. 


BILLS  OP   LADING  ACT  (18  &  19  Vict.  c.  111). 

An  Act  to  amend  the  Law  relating  to  Bills  of  Lading. 

[14th  August,  1855.] 
Whereas  by  the  Custom  of  Merchants  a  Bill  of  Lading  of 
Goods  being  transferable  by  Endorsement  the  Property  in  the 
Goods  may  thereby  pass  to  the  Endorsee,  but  nevertheless  all 
Eights  in  respect  of  the  Contract  contained  in  the  Bill  of 
Lading  continue  in  the  original  Shipper  or  Owner,  and  it  is 
expedient  that  such  Rights  should  pass  with  the  Property  : 
And  whereas  it  frequently  happens  that  the  Goods  in  respect 
of  which  Bills  of  Lading  purport  to  be  signed  have  not  been 
laden  on  board,  and  it  is  proper  that  such  Bills  of  Lading  in 
the  Hands  of  a  hond  fide  Holder  for  Value  should  not  be 
questioned  by  the  Master  or  other  Person  signing  the  same  on 
the  Ground  of  the  Goods  not  having  been  laden  as  aforesaid  : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  Authority  of  the  same,  as  follows  : 

I.  Every  Consignee  of  Goods  named  in  a  Bill  of  Lading,  and  Rights  under 
every  Endorsee  of  a  Bill  of  Lading  to  whom  the  Property  in  bills  of  lading 
the  Goods  therein  mentioned  shall  pass,  upon  or  by  reason  of  '"  ^^st  in 
such  Consignment  or  Endorsement,  shall  have  transferred  to  ^^^ipeeor 
and  vested  in  him  all  Eights  of  Suit,  and  be  subject  to  the 

same  Liabilities  in  respect  of  such  Goods  as  if  the  Contract 
contained  in  the  Bill  of  Lading  had  been  made  with  himself. 

II.  Nothing  herein  contained  shall  prejudice  or  affect  any  Not  to  affect 
Eight  of  Stoppage  in  transitu,  or  any  Eight  to  claim  Freight  right  of 
against  the  original  Shipper  or  Owner,  or  any  Liability  of  the  stoppage  in 
Consignee  or  Endorsee  by  reason  or  in  consequence  of  his  being  claims  for' 
such  Consignee  or  Endorsee,  or  of  his  Eeceipt  of  the  Goods  by  freight, 
reason  or  in  consequence  of  such  Consignment  or  Endorsement. 

III.  Every  Bill  of  Lading  in  the  Hands  of  a  Consignee  or  BUI  of  lading 
Endorsee  for  valuable   Consideration  representing   Goods   to  ™  hands  of 
have  been   shipped    on    board    a    Vessel  shall  be  conclusive  consignee, &c., 
Evidence  of  such  Shipment  as  against  the  Master  or  other  °°°°  "^'^^ 
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evidence  of 
the  shipment 
as  against 
master,  &c. 

Proviso. 


Person  signing  the  same,  notwithstanding  that  such  Goods  or 
some  Part  thereof  may  not  have  been  so  shipped,  unless  such 
Holder  of  the  Bill  of  Lading  shall  have  had  actual  Notice  at 
the  Time  of  receiving  the  same  that  the  Goods  had  not  been  in 
fact  laden  on  board  :  Provided,  that  the  Master  or  other  Person 
so  signing  may  exonerate  himself  in  respect  of  such  Misrepre- 
sentation by  showing  that  it  was  caused  without  any  Default 
on  his  Part,  and  wholly  by  the  Fraud  of  the  Shipper,  or  of  the 
Holder,  or  gome  Person  under  whom  the  Holder  claims. 


PACTOES  ACT,  1889  (52  &  53  Vict.  c.  45). 


AEEANGEMENT  OF  SECTIONS. 


Section. 
1.     Definitions. 


Preliminary. 


Dispositions  by  Mercantile  Agents. 

2.  Powers  of  mercantile  agent  with  respect  to  disposition  of 

goods. 

3.  Effect  of  pledges  of  documents  of  title. 

4.  Pledge  for  antecedent  debt. 

5.  Eights  acquired  by  exchange  of  goods  or  documents. 

6.  Agreements  through  clerks,  &c. 

7.  Provisions  as  to  consignors  and  consignees. 

Disposition  by  Sellers  and  Buyers  of  Ooods. 

8.  Disposition  by  seller  remaining  in  possession. 

9.  Disposition  by  buyer  obtaining  possession. 

10.  Effect  of  transfer  of  documents  on  vendor's  lien  or  right  of 

stoppage  in  transitu. 

Supplemental. 

11.  Mode  of  transferring  documents. 

12.  Saving  for  rights  of  true  owner. 

13.  Saving  for  common  law  powers  of  agent. 

14.  Eepeal. 

15.  Commencement. 

16.  Extent  of  Act. 

17.  Short  title 

SCHEDrLE. 


An  Act  to  amend  and  consolidate  the  Factors  Act. 

[26th  August,  1889.J 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 


Definitions.  j.  For  the  purposes  of  this  Act — 

(1)  The  expression  "  mercantile  agent  "  shall  mean  a  mercan- 
tile agent  having  in  the  customary  course  of  his  business 
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as  such  agent  authority  eitlier  to  sell  goods,  or  to  consign 
goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise 
money  on  the  security  of  goods  : 

(2)  A  person  shall  be  deemed  to  be  in  possession  of  goods  or 
of  the  documents  of  title  to  goods,  where  the  goods  or 
documents  are  in  his  actual  custody  or  are  held  by  any 
other  person  subject  to  his  control  or  for  him  or  on  his 
behalf : 

(3)  The  espressiou  "  goods  "  shall  include  wares  and 
merchandise  : 

(4)  The  expression  "  document  of  title  "  shall  include  any 
bill  of  lading,  dock  warrant,  warehouse-keeper's  certificate, 
and  warrant  or  order  for  the  delivery  of  goods,  and  any 
other  document  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods,  or  authorizing 
or  purporting  to  authorize,  either  by  endorsement  or  by 
delivery,  the  possessor  of  the  document  to  transfer  or 
receive  goods  thereby  represented  : 

(5)  The  expression  "pledge"  shall  include  any  contract 
pledging,  or  giving  a  lien  or  security  on,  goods,  whether  in 
consideration  of  an  original  advance  or  of  any  further  or 
continuing  advance  or  of  any  pecuniary  liability  : 

(6)  The  expression  "  person  "  shall  include  any  body  of 
persons  corporate  or  unincorporate. 

Dispositions  by  Mmxantile  Agents. 

2. — (1)  Where  a  mercantile  agent  is,  with  the  consent  of   Powers  of 
the  owner,  in  possession  of  goods  or  of  the  documents  of  title  mercantile 
to  goods,  any  sale,  pledge,  or  other  disposition  of  the  goods,   ^^^°g^t* 
made  by  him  when  acting  in  the  ordinary  course  of  business  of  disposition  of 
a  mercantile  agent,  shall,  subject  to  the  provisions  of  this  Act,  goods. 
be  as  valid  as  if  he  were  expressly  authorized  by  the  owner  of 
the  goods  to  make  the  same ;  provided  that  the  person  taking 
under  the  disposition  acts  in  good  faith,  and  has  not  at  the 
time  of  the  disposition  notice  that  the  person  making  the 
disposition  has  not  authority  to  make  the  same. 

(2)  Where  a  mercantile  agent  has,  with  the  consent  of  the 
owner,  been  in  possession  of  goods  or  of  the  documents  of  title 
to  goods,  any  sale,  pledge,  or  other  disposition,  which  would 
have  been  valid  if  the  consent  had  continued,  shall  be  valid 
notwithstanding  the  determination  of  the  consent ;  provided 
that  the  person  taking  under  the  disposition  has  not  at  the 
time  thereof  notice  that  the  consent  has  been  determined. 

(3)  Where  a  mercantile  agent  has  obtained  possession  of  any 
documents  of  title  to  goods  by  reason  of  his  being  or  having 
been,  with  the  consent  of  the  owner,  in  possession  of  the  goods 
represented  thereby,  or  of  any  other  documents  of  title  to  the 
goods,  his  possession  of  the  first-mentioned  documents  shall, 
for  the  purposes  of  this  Act,  be  deemed  to  be  with  the  consent 
of  the  owner. 

(4)  For  the  purposes  of  this  Act  the  consent  of  the  owner 
shall  be  presumed  in  the  absence  of  evidence  to  the  contrary. 

3.  A  pledge  of  the  documents  of  title  to  goods  shall  be   Effect  of 
deemed  to  be  a  pledge  of  the  goods,  pledges  of 

documents 
t.itle 


584 


APPENDIX. 


Pledge  for 
antecedent 
debt. 


Eights  ac- 
quired by 
exchange  of 
goods  or 
documents. 


Agreements 
through 
clerks,  &c. 


Provisions 
as  to  con- 
signors and 
consignees. 


4.  Where  a  mercantile  agent  pledges  goods  as  security  for  a 
debt  or  liability  due  from  the  pledgor  to  the  pledgee  before  the 
time  of  the  pledge,  the  pledgee  shall  acquire  no  further  right 
to  the  goods  than  could  have  been  enforced  by  the  pledgor  at 
the  time  of  the  pledge. 

5.  The  consideration  necessary  for  the  validity  of  a  sale, 
pledge,  or  other  disposition,  of  goods,  in  pursuance  of  this  Act, 
may  be  either  a  payment  in  cash,  or  the  delivery  or  transfer  of 
other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  negoti- 
able security,  or  any  other  valuable  consideration  ;  but  where 
goods  are  pledged  by  a  mercantile  agent  in  consideration  of  the 
delivery  or  transfer  of  other  goods,  or  of  a  document  of  title  to 
goods,  or  of  a  negotiable  security,  the  pledgee  shall  acquire  no 
right  or  interest  in  the  goods  so  pledged  in  excess  of  the  value 
of  the  goods,  documents,  or  security  when  so  delivered  or 
transferred  in  exchange. 

6.  For  the  purposes  of  this  Act  an  agreement  made  with  a 
mercantile  agent  through  a  clerk  or  other  person  authorized  in 
the  ordinary  course  of  business  to  make  contracts  of  sale  or 
pledge  on  his  hehalf  shall  be  deemed  to  be  an  agreement  with 
the  agent. 

7. — (1)  Where  the  owner  of  goods  has  given  possession  of 
the  goods  to  another  person  for  the  purpose  of  consignment  or 
sale,  or  has  shipped  the  goods  in  the  name  of  another  person, 
and  the  consignee  of  the  goods  has  not  had  notice  that  such 
person  is  not  the  owner  of  the  goods,  the  consignee  shall,  in 
respect  of  advances  made  to  or  for  the  use  of  such  person,  have 
the  same  lien  on  the  goods  as  if  such  person  were  the  owner 
of  the  goods,  and  may  transfer  any  such  lien  to  another  person. 

(2)  Nothing  in  this  section  shall  limit  or  affect  the  validity 
of  any  sale,  pledge,  or  disposition,  by  a  mercantile  agent. 


Disposition 
by  seller 
remaining  in 
possession. 


Disposition 
by  buyer 
obtaining 
possession. 


Dispositions  hy  Sellers  and  Buyers  of  Goods. 

8.  Where  a  person  having  sold  goods,  continues,  or  is,  in 
possession  of  the  goods  or  of  the  documents  of  title  to  the 
goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mercan- 
tile agent  acting  for  him,  of  the  goods  or  documents  of  title 
under  any  sale,  pledge,  or  other  disposition  thereof,  or  under 
any  agreement  for  sale,  pledge,  or  other  disposition  thereof,  to 
any  person  receiving  the  same  in  good  faith  and  without  notice 
of  the  previous  sale,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  authorized  by 
the  owner  of  the  goods  to  make  the  same. 

9.  Where  a  person,  having  bought  or  agreed  to  buy  goods, 
obtains,  with  the  consent  of  the  seller,  possession  of  the  goods 
or  the  documents  of  title  to  the  goods,  the  delivery  or  transfer, 
by  that  person  or  by  a  mercantile  agent  acting  for  him,  of  the 
goods  or  documents  of  title,  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  under  any  agreement  for  sale,  pledge,  or 
other  disposition  thereof,  to  any  person  receiving  the  same  in 
good  faith  and  without  notice  of  any  lien  or  other  right  of  the 
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original  seller  in  respect  of  the  goods,  shall  have  the  same  effect 
as  if  the  person  making  the  delivery  or  transfer  were  a  mer- 
cantile agent  in  possession  of  the  goods  or  documents  of  title 
with  the  consent  of  the  owner. 

10.  Where  a  document  of  title  to  goods  has  been  lawfully   Effect  of 
transferred  to  a  person  as  a  buyer  or  owner  of  the  goods,  and  transfer  of 
that  person  transfers  the  document  to  a  person  who  takes  the  vendOT™Uen" 
document  in  good  faith  and  for  valuable  consideration,  the  last-  or  rigiit  of 
mentioned  transfer  shall  have  the  same  effect  for  defeating  any  stoppage  in 
vendor's  lien  or  right  of  stoppage  in  transitu  as  the  transfer  of  *''««■'''"• 

a  bill  of  lading  has  for  defeating  the  right  of  stoppage  in 
transitu. 

Supplemental. 

11.  For  the  purposes  of  this  Act,  the  transfer  of  a  document  Mode  of 
may  be  by  endorsement,  or  where  the  document  is  by  custom  transferring 
or  by  its  express  terms  transferable  by  delivery,  or  makes  the     o™'^^"  ^• 
goods  deliverable  to  the  bearer,  then  by  delivery. 

IS. — (1)  Nothing  in  this  Act  shall  authorize  an  agent  to 
exceed  or  depart  from  his  authority  as  between  himself  and  his 
principal,  or  exempt  him  from  any  liability,  civil  or  criminal, 
for  so  doing. 

(2)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods 
from  recovering  the  goods  from  an  agent  or  his  trustee  in  bank- 
ruptcy at  any  time  before  the  sale  or  pledge  thereof,  or  shall 
prevent  the  owner  of  goods  pledged  by  an  agent  from  having 
the  right  to  redeem  the  goods  at  any  time  before  the  sale  thereof, 
on  satisfying  the  claim  for  which  the  goods  were  pledged,  and 
paying  to  the  agent,  if  by  him  required,  any  money  in  respect 
of  which  the  agent  would  by  law  be  entitled  to  retain  the 
goods  or  the  documents  of  title  thereto,  or  any  of  them,  by  way 
of  lien  as  against  the  owner,  or  from  recovering  from  any  per- 
son with  whom  the  goods  have  been  pledged,  any  balance  of 
money  remaining  in  his  hands  as  the  produce  of  the  sale  of  the 
goods  after  deducting  the  amount  of  his  lien. 

(3)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods 
sold  by  an  agent  from  recovering  from  the  buyer  the  price 
agreed  to  be  paid  for  the  same,  or  any  part  of  that  price, 
subject  to  any  right  of  set-off  on  the  part  of  the  buyer  against 
the  agent. 

13.  The  provisions  of  this  Act  shall  be  construed  in  amplifi- 
cation and  not  in  derogation  of  the  powers  exercisable  by  an 
agent  independently  of  this  Act. 

14.  The  enactments  mentioned  in  the  schedule  to  this  Act 
are  hereby  repealed  as  from  the  commencement  of  this  Act,  but 
this  repeal  shall  not  affect  any  right  acquired  or  liability 
incurred  before  the  commencement  of  this  Act  under  any 
enactment  hereby  repealed. 

15.  This  Act  shall  commence  and  come  into  operation  on  the  Commence- 
first  day  of  January,  one  thousand  eight  hundred  and  ninety.     ™ent. 

16.  This  Act  shall  not  extend  to  Scotland.  Extent  of 

Act. 

17.  This  Act  may  be  cited  as  the  Factors  Act,  1889.  short  title. 


Saving  for 
common  law 
powers  of 
agent. 

Repeal. 
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An  Act  for  the  better  protection 
of  the  property  of  merchants 
and  others  who  may  here- 
after enter  into  contracts  or 
agreements  in  relation  to 
goods,  wares,  or  merchandizes 
entrusted  to  factors  or  agents. 
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and  others  who  may  hereafter 
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Extent  of  Appeal. 


The  whole  Act 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 
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Schedule. 

An  Act  for  codifying  the  Law  relating  to  the  Sale  of  Goods. 

[20«A  February,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Tiords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same  as  follows  : 

Paet  I. 

Formation  of  the  Contract. 

Contract  of  Sale, 

Sale  and  1- — 0-)  ^  contract  of  sale  of  goods  is  a  contract  whereby 

agreement  to     the  seller  transfers  or  agrees  to  transfer  the  property  in  goods 

sell.  to  the  buyer  for  a  money  consideration,  called  the  price.     There 

may  be  a  contract  of  sale  between  one  part  owner  and  another. 
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(2)  A  contract  of  sale  may  be  absolute  or  conditional. 

(3)  Where  under  a  contract  of  sale  the  property  in  the 
goods  18  transferred  from  the  seller  to  the  buyer  the  contract  is 
called  a  sale  ;  but  where  the  transfer  of  the  property  in  the 
goods  is  to  take  place  at  a  future  time  or  subject  to  some 
condition  thereafter  to  be  fulfilled  the  contract  is  called  an 
agreement  to  sell. 

(4)  An  agreement  to  sell  becomes  a  sale  when  the  time 
elapses  or  the  conditions  are  fulfilled  subject  to  which  the 
property  in  the  goods  is  to  bp  transferred. 

2.  Capacity  to  buy  and  sell  is  regulated  by  the  general  law  capacity  to 
concerning  capacity  to  contract,  and  to  transfer  and  acquire  buy  and  sell. 
property. 

Provided  that  where  necessaries  are  sold  and  delivered  to  an 
infant,  or  minor,  or  to  a  person  who  by  reason  of  mental 
incapacity  or  drunkenness  is  incompetent  to  contract,  he  must 
pay  a  reasonable  price  therefor. 

Necessaries  in  this  section  mean  goods  suitable  to  the  con- 
dition in  life  of  such  infant  or  minor  or  other  person,  and  to 
his  actual  requirements  at  the  time  of  the  sale  and  delivery. 

Fwmalities  of  the  Contract. 

3.  Subject  to  the  provisions  of  this  Act  and  of  any  statute  Contract  of 
in  that  behalf,  a  contract  of  sale  may  be   made   in   writing  sale,  how 
(either  with  or  without  seal),  or  by  word  of  mouth,  or  partly  in  ™ade. 
writing  and  partly  by  word  of  mouth,  or  may  be  implied  from 

the  conduct  of  the  parties. 

Provided  that  nothing  in  this  section  shall  affect  the  law 
relating  to  corporations. 

4. — (1)  A  contract  for  the  sale  of  any  goods  of  the  value  of  Contract  of 
ten  pounds  or  upwards  shall  not  be  enforceable  by  action  unless  sale  for  ten 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  poinds  and 
receive  the   same,  or  give  something  in  earnest  to  bind  the  "P^'*'^ 
contract,    or    in     part     payment,    or    unless    some    note    or 
memorandum  in  writing  of  the  contract  be  made  and  signed 
by  the  party  to  be  charged  or  his  agent  in  that  behalf. 

(2)  The  provisions  of  this  section  apply  to  every  such 
contract,  notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for  delivery. 

(3)  There  is  an  acceptance  of  goods  within  the  meaning  of 
this  section  when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognises  a  pre-existing  contract  of  sale  whether 
there  be  an  acceptance  in  performance  of  the  contract  or  not. 

(4)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

Subject-matter  of  Contract. 

5- — (1)  The  goods  which  form  the  subject  of  a  contract  of  Existing  or 
sale  may  be  either  existing  goods,  owned  or  possessed  by  the  future  goods. 
seller,  or  goods  to  be  manufactured  or  acquired  by  the  seller 
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after  the  making  of  the  contract  of  sale,  in  this  Act  called 
"  future  goods." 

(2)  There  may  be  a  contract  for  the  sale  of  goods,  the 
acquisition  of  which  by  the  seller  depends  upon  a  contingency 
which  may  or  may  not  happen. 

(3)  Where  by  a  contract  of  sale  the  seller  purports  to  eifect 
a  present  sale  of  future  goods,  the  contract  operates  as  an 
agreement  to  sell  the  goods. 

Goods  which        6.  Where  there  is  a  contract  for  the  sale  of  specific  goods, 
have  perished,  g^^^  ^.jjg  goods  without  the  knowledge  of  the  seller  have  perished 
at  the  time  when  the  contract  is  made,  the  contract  is  void. 

Goods  perish-       7.  Where  there  is  an  agreement  to  sell  specific  goods,  and 

sa^  b  tit  subsequently  the  goods,  without  any  fault  on  the  part  of  the 

agreement  to  seller  or  buyer,  perish  before  the  risk  passes  to  the  buyer,  the 

sell.  agreement  is  thereby  avoided. 


Ascertain- 
ment of  price. 


Agreement 
to  sell  at 
valuation . 


Stipulations 
as  to  time. 


When  con- 
dition to  be 
treated  as 
warranty. 


The  Price. 

8. — (1)  The  price  in  a  contract  of  sale  may  be  fixed  by  the 
contract,  or  may  be  left  to  be  fixed  in  manner  thereby  agreed, 
or  may  be  determined  by  the  course  of  dealing  between  the 
parties. 

(2)  Where  the  price  is  not  determined  in  accordance  with 
the  foregoing  provisions  the  buyer  must  pay  a  reasonable  price. 
What  is  a  reasonable  price  is  a  question  of  fact  dependent  on 
the  circumstances  of  each  particular  case. 

9. — (1)  Where  there  is  an  agreement  to  sell  goods  on  the 
terms  that  the  price  is  to  be  fixed  by  the  valuation  of  a  third 
party,  and  such  third  party  cannot  or  does  not  make  such 
valuation,  the  agreement  is  avoided  ;  provided  that  if  the 
goods  or  any  part  thereof  have  been  delivered  to  and 
appropriated  by  the  buyer  he  must  pay  a  reasonable  price  therefor. 

(2)  Where  such  third  party  is  prevented  from  making  the 
valuation  by  the  faith  of  the  seller  or  buyer,  the  party  not  in 
fault  may  maintain  an  action  for  damages  against  the  party  in 
fault. 

Conditions  and  Warranties. 

10.— (1)  Unless  a  difierent  intention  appears  from  the 
terms  of  the  contract,  stipulations  as  to  time  of  payment  are 
not  deemed  to  be  of  the  essence  of  a  contract  of  sale.  Whether 
any  other  stipulation  as  to  time  is  of  the  essence  of  the  contract 
or  not  depends  on  the  terms  of  the  contract. 

(2)  In  a  contract  of  sale  "month"  means  primd  facie 
calendar  month. 

11. — (1)  In  England  or  Ireland — 

(«)  Where  a  contract  of  sale  is  subject  to  any  condition  to 
be  fulfilled  by  the  seller,  the  buyer  may  waive  the  condition, 
or  may  elect  to  treat  the  breach  of  such  condition  as  a 
breach  of  warranty,  and  not  as  a  ground  for  treating  the 
contract  as  repudiated. 

(&)  Whether  a  stipulation  in  a  contract  of  sale  is  a  condition, 
the  breach  of  which  may  give  rise  to  a  right  to  treat  the 
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contract  as  repudiated,  or  a  warranty,  the  breach  of  which 
may  give  rise  to  a  claim  for  damages  but  not  to  a  right  to 
reject  the  goods  and  treat  the  contract  as  repudiated, 
depends  in  each  case  on  the  construction  of  the  contract 
A  stipulation  may  be  a  condition,  though  called  a  warranty 
in  the  contract :  •' 

(c)  Where  a  contract  of  sale  is  not  severable,  and  the  buyer 
has  accepted  the  goods,  or  part  thereof,  or  where  the  con- 
tract  is   for  specific   goods,  the   property  in    which   has 

^^^uJ'Z  f  '^'^^®^''  ^^^  '^'■^'^°'>  0*'  ^°y  condition  to  be 
tullilled  by  the  seller  can  only  be  treated  as  a  breach  of 
warranty,  and  not  as  a  ground  for  rejecting  the  goods  and 
treating  the  contract  as  repudiated,  unless  there  be  a  term 
^  of  the  contract,  express  or  implied,  to  that  effect. 

(2)  In  Scotland,  failure  by  the  seller  to  perform  any  material 
part  of  a  contract  of  sale  is  a  breach  of  contract,  which  entitles 
the  buyer  either  within  a  reasonable  time  after  delivery  to 
reject  the  goods  and  treat  the  contract  as  repudiated,  or  to 
retain  the  goods  and  treat  the  failure  to  perform  such  material 
part  as  a  breach  which  may  give  rise  to  a  claim  for  compensation 
or  damages. 

(3)  Nothing  in  this  section  shall  affect  the  case  of  any 
condition  or  warranty,  fulfilment  of  which  is  excused  by  law  by 
reason  of  impossibility  or  otherwise. 

12. — In  a  contract  of  sale,  unless  the  circumstances  of  the 
contract  are  such  as  to  show  a  different  intention,  there  is — 

(1)  An  implied  condition  on  the  part  of  the  seller  that  in 
the  case  of  a  sale  he  has  a  right  to  sell  the  goods,  and  that 
in  the  case  of  an  agreement  to  sell  he  will  have  a  right  to 
sell  the  goods  at  the  time  when  the  property  is  to  pass  : 

(2)  An  implied  warranty  that  the  buyer  shall  have  and 
enjoy  quiet  possession  of  the  goods  : 

(3)  An  implied  warranty  that  the  goods  shall  be  free  from 
any  charge  or  encumbrance  in  favour  of  any  third  party, 
not  declared  or  known  to  the  buyer  before  or  at  the  time 
when  the  contract  is  made. 

13.  Where  there  is  a  contract  for  the   sale  of  goods  by  Sale  by 
description,  there  is  an  implied  condition  that  the  goods  shall  description, 
correspond  with  the  description  ;    and  if  the  sale  be  by  sample, 

as  well  as  by  description,  it  is  not  sufficient  that  the  bulk  of 
the  goods  corresponds  with  the  sample  if  the  goods  do  not  also 
correspond  with  the  description. 

14.  Subject  to  the  provisions  of  this  Act,  and  of  any  statute 
in  that  behalf,  there  is  no  implied  warranty  or  condition  as  to 
the  quality  or  fitness  for  any  particular  purpose  of  goods  supplied 
under  a  contract  of  sale,  except  as  follows  : — 

(1)  Where  the  buyer,  expressly  or  by  implication,  makes 
known  to  the  seller  the  particular  purpose  for  which  the 
goods  are  required,  so  as  to  show  that  the  buyer  relies  on 
the  seller's  skill  or  judgment,  and  the  goods  are  of  a 
description  which  it  is  in  the  course  of  the  seller's  business 
to  supply  (whether  he  be  the  manufacturer  or  not),  there 
is  an  implied  condition  that  the  goods  shall  be  reasonably 


Implied 
undertaking 
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fit  for  such  purpose,  provided  that  in  the  case  of  a  contract 
for  tLe  sale  of  a  specified  article  under  its  patent  or  other 
trade  name,  there  is  no  implied  condition  as  to  its  fitness 
for  any  particular  purpose  : 

(2)  Where  goods  are  bought  by  description  from  a  seller  who 
deals  in  goods  of  that  description  (whether  he  be  the 
manufacturer  or  not),  there  is  an  implied  condition  that 
the  goods  shall  be  of  merchantable  quality  ;  provided  that 
if  the  buyer  has  examined  the  goods,  there  shall  be  no 
implied  condition  as  regards  defects  which  such  exami- 
nation ought  to  have  revealed  : 

(3)  An  implied  warranty  or  condition  as  to  quality  or  fitness 
for  a  particular  purpose  may  be  annexed  by  the  usage  of 
trade : 

(4)  An  express  warranty  or  condition  does  not  negative  a 
warranty  or  condition  implied  by  this  Act  unless  incon- 
sistent therewith. 

Sale  by  Sample. 

Sale  by  15. — (1)  A  contract  of  sale  is  a  contract  for  sale  by  sample 

sample.  where  there  is  a  term  in  the  contract,  express  or  implied,  to 

that  effect. 

(2)  In  the  case  ol  a  contract  for  sale  by  sample — 

(a)  There   is  an  implied  condition   that  the  bulk  shall 

correspond  with  the  sample  in  quality ; 
(6)  There  is  an  implied  condition  that  the  buyer  shall 
have  a  reasonable  opportunity  of  comparing  the  bulk 
with  the  sample  : 
(c)  There  is  an  implied  condition  that  the  goods  shall  be 
free  from  any  defect,  rendering  them  unmerchantable 
which  would  not  be  apparent  on  reasonable  exami- 
nation of  the  sample. 


Goods  must  be 
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Part  II. 

Effects  of  the  Conteact. 

TratUjer  of  Property  as  between  Seller  and  Buyer. 

16.  Where  there  is  a  contract  for  the  sale  of  unascertained 
goods  no  property  in  the  goods  is  transferred  to  the  buyer 
unless  and  until  the  goods  are  ascertained. 

17.— (1)  Where  there  is  a  contract  for  the  sale  of  specific  or 
ascertained  goods  the  property  in  them  is  transferred  to  the 
buyer  at  such  time  as  the  parties  to  the  contract  intend  it  to  be 
transferred. 

(2)  For  the  purpose  of  ascertaining  the  intention  of  the 
parties  regard  shall  be  had  to  the  terms  of  the  contract,  the 
conduct  of  the  parties,  and  the  circumstances  of  the  case. 

18.  Unless  a  different  intention  appears,  the  following  are 
rules  for  ascertaining  the  intention  of  the  parties  as  to  the  time 
at  which  the  property  in  the  goods  is  to  pass  to  the  buyer. 

Eule  1. — Where  there  is  an  unconditional  contract  for  the 
sale  of  specific  goods,  in  a  deliverable  state,  the  property 
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in  the  goods  passes  to  th?  buyer  when  the  contract  is  made 
and  it  is  immaterial  whether  the  time  of  payment  or  the 
time  of  delivery,  or  both  be  postponed. 
Rule  2.— Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  seller  is  bound  to  do  something  to  the  goods 
for  the  purpose  of  putting  them  into  a  deliverable  state, 
the  property  does  not  pass  until  such  thing  be  done,  and 
the  buyer  has  notice  thereof. 
Rule  3.— Where  there  is  a  contract  for  the  sale  of  specific 
goods  in  a  deliverable  state,  but  the  seller  is  bound  to 
weigh,  measure,  test,  or  do  some  other  act  or  thing  with 
reference  to  the  goods  for  the  purpose  of  ascertaining  the 
price,  the  property  does  not  pass  until  such  act  or  thing 
be  done,  and  the  buyer  has  notice  thereof. 
Rule  4. — When  goods  are  delivered  to  the  buyer  on  approval 
or  "  on  sale  or  return  "  or  other  similar  terms  the  property 
therein  passes  to  the  buyer  : — 
(a)  When  he  signifies  his  approval  or  acceptance  to  the 
seller  or  does  any  other  act  adopting  the  transaction. 
(6)  If  he  does  not  signify  his  approval  or  acceptance  to 
the  seller  but  retains  the  goods  without  giving  notice 
of  rejection,  then,  if  a  time  has  been  fixed  for  the 
return  of  the  goods,  on  the  expiration  of  such  time, 
and,  if  no  time  has  been  fixed,  on  the  expiration  of  a 
reasonable   time.      What  is  a  reasonable  time  is  a 
question  of  fact. 
Rule  5. — (1)  Where   there   is   a   contract   for   the   sale    of 
unascertained  or  future  goods  by  description,  and  goods 
of  that  description  and  in  a  deliverable  state  are  uncon- 
ditionally appropriated  to  the  contract,  either  by  the  seller 
with  the  assent  of  the  buyer,  or  by  the  buyer  with  the 
assent  of  the  seller,  the  property  in  the  goods  thereupon 
passes   to  the  buyer.      Such  assent  may  be  express  or 
implied,   and  may  be  given  either  before  or  after  the 
appropriation  is  made: 
(2)  Where,  in  pursuance  of  the  contract,  the  seller  delivers 
the  goods  to  the  buyer  or  to  a  carrier  or  other  bailee  or 
custodier  (whether  named  by  the  buyer  or  not)  for  the 
purpose  of  transmission  to  the  buyer,  and  does  not  reserve 
the  right  of  disposal,  he  is  deemed  to  have  unconditionally 
appropriated  the  goods  to  the  contract. 

19. — (1)  Where  there  is  a  contract  for  the  sale  of  specific  Reservation 
goods  or  where  goods  are  subsequently  appropriated  to  the  of  "S^*  °* 
contract,   the   seller   may,   by   the   terms  of  the  contract  or  <i^spos^l- 
appropriation,  reserve  the  right  of  disposal  of  the  goods  until 
certain  conditions  are  fulfilled.     In  such  case,  notwithstanding 
the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other 
bailee  or  custodier  for  the  purpose  of  transmission  to  the  buyer, 
the  property  in  the  goods  does  not  pass  to  the  buyer  until  the 
conditions  imposed  by  the  seller  are  fulfilled. 

(2)  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seller  or  his  agent,  the 
seller  is  primd  facie  deemed  to  reserve  the  right  of  disposal. 

(3)  Where  the  seller  of  goods  draws  on  the  buyer  for  the 
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price,  and  transmits  the  bill  of  exchange  and  bill  of  lading  to 
the  buyer  together  to  secure  acceptance  or  payment  of  the  bill 
of  exchange,  the  buyer  is  bound  to  return  the  bill  of  lading  if 
he  does  not  honour  the  bill  of  exchange,  and  if  he  wrongfully 
retains  the  bill  of  lading  the  property  in  the  goods  does  not 
pass  to  him. 

20.  Unless  otherwise  agreed,  the  goods  remain  at  the 
seller's  risk  until  the  property  therein  is  transferred  to  the 
buyer,  but  when  the  property  therein  is  transferred  to  the  buyer, 
the  goods  are  at  the  buyer's  risk  whether  delivery  has  been 
made  or  not. 

Provided  that  where  delivery  has  been  delayed  through  the 
fault  of  either  buyer  or  seller  the  goods  are  at  the  risk  of  the 
party  in  fault  as  regards  any  loss  which  might  not  have  occurred 
but  for  such  fault. 

Provided  also  that  nothing  in  this  section  shall  affect  the 
duties  or  habilities  of  either  seller  or  buyer  as  a  bailee  or 
custodier  of  the  goods  of  the  other  party. 

Transfer  of  Title. 

21. — (1)  Subject  to  the  provisions  of  this  Act,  where  goods 
are  sold  by  a  person  who  is  not  the  owner  thereof,  and  who 
does  not  sell  them  under  the  authority  or  with  the  consent  of 
the  owner,  the  buyer  acquires  no  better  title  to  the  goods  than 
the  seller  had,  unless  the  owner  of  the  goods  is  by  his  conduct 
precluded  from  denying  the  seller's  authority  to  sell. 
(2)  Provided  also  that  nothing  in  this  Act  shall  affect — 
(«)  The  provisions  of  the  Factors  Acts,  or  any  enactment 
enabling  the  apparent  owner  of  goods  to  dispose  of  them 
as  if  he  were  the  true  owner  thereof ; 
(J)  The  validity  of  any  contract  of  sale  under  any  special 
common  law  or  statutory  power  of  sale  or  under  the  order 
of  a  court  of  competent  jurisdiction. 

22. — (1)  Where  goods  are  sold  iu  market  overt,  according 
to  the  usage  of  the  market,  the  buyer  acquires  a  good  title  to 
the  goods,  provided  he  buys  them  in  good  faith  and  without 
notice  of  any  defect  or  want  of  title  on  the  part  of  the  seller. 

(2)  Nothing  in  this  section  shall  affect  the  law  relating  to 
the  sale  of  horses. 

(3)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

23.  When  the  seller  of  goods  has  a  voidable  title  thereto, 
but  his  title  has  not  been  avoided  at  the  time  of  the  sale,  the 
buyer  acquires  a  good  title  to  the  goods,  provided  he  buys  them 
in  good  faith  and  without  notice  of  the  seller's  defect  of  title. 

24. — (1)  Where  goods  have  been  stolen  and  the  offender  is 
prosecuted  to  conviction,  the  property  in  the  goods  so  stolen 
revests  in  the  person  who  was  the  owner  of  the  goods,  or  his 
personal  representative,  notwithstanding  any  intermediate 
dealing  with  them,  whether  by  sale  in  market  overt  or 
otherwise. 

(2)  Notwithstanding  any  enactment  to  the  contrary,  where 
goods  have  been  obtained  by  fraud  or  other  wrongful  means 
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not  amountihg  to  larceny,  the  property  in  such  goods  shall  not 
revest  in  the  person  who  was  the  owner  of  the  goods,  or  his 
personal  representative,  by  reason  only  of  the  conviction  of  the 
offender. 

(3)  The  provisions  of  this  section  do  not  apply  to  Scotland. 

25.— (1)  Where  a  person  having  sold  goods  continues  or  is  seller  or 
m  possession  of  the  goods,  or  of  the  documents  of  title  to  the  buyer  in 
goods,  the  delivery  or  transfer  by  that  person  or  by  a  mercantile  possession 
agent  acting  for  him,  of  the  goods  or  documents  of  title  under  ^^''^'^  ^^'^• 
any  sale,  pledge,  or  other  disposition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice  of  the 
previous  sale,   shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  expressly  authorized  by 
the  owner  of  the  goods  to  make  the  same. 

(2)  Where  a  person  having  bought  or  agreed  to  buy  goods 
obtains,  with  the  consent  of  the  seller,  possession  of  the  goods 
or  the  documents  of  title  to  the  goods,  the  delivery  or  transfer 
by  that  person  or  by  a  mercantile  agent  acting  for  him,  of  the 
goods  or  documents  of  title,  under  any  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good 
faith  and  without  notice  of  any  lien  or  other  right  of  the 
original  seller  in  respect  of  the"  goods,  shall  have  the  same 
effect  as  if  the  person  making  the  delivery  or  transfer  were  a 
mercantile  agent  in  possession  of  the  goods  or  documents  of 
title  with  the  consent  of  the  owner. 

(3)  In  this  section  the  -term  "  mercantile  agent "  has  the 
same  meaning  as  in  the  Factors  Acts. 

36. — (1)  A  writ  of  fieri  facias  or  other  writ  of  execution  Effect  of 
against  goods  shall  bind   the  property  in  the  goods  of  the  writs  of 
execution  debtor  as  from  the  time  when  the  writ  is  delivered  execution. 
to  the  sheriff  to  be  executed  ;  and,  for  the  better  manifestation 
of  such  time,  it  shall  be  the  duty  of  the  sheriff,  without  fee, 
upon  the  receipt  of  any  such  writ  to  endorse  upon  the  back 
thereof,  the  hour,  day,  month,  and  year  when  he  received  the 
same. 

Provided  that  no  such  writ  shall  prejudice  the  title  to  such 
goods  acquired  by  any  person  in  good  faith  and  for  valuable 
consideration,  unless  such  person  had  at  the  time  when  he 
acquired  his  title  notice  that  such  writ  or  any  other  writ  by 
virtue  of  which  the  goods  of  the  execution  debtor  might  be 
seized  or  attached  had  been  delivered  to  and  remained  unexe- 
cuted in  the  hands  of  the  sheriff. 

(2)  In  this  section  the  term  "sheriff"  includes  any  officer 
charged  with  the  enforcement  of  a  writ  of  execution. 

(3)  The  provisions  of  this  section  do  not  apply  to  Scotland. 


Part   III. 

Peeformancb  op  the  Oonteact. 

27.  It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  Duties  of 
the  buyer  to  accept  and  pay  for  them,  in  accordance  with  the"  ^^J|,^^^^"*^ 
terms  of  the  contract  of  sale. 

Q  Q  2 


buyer. 
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28.  Unless  otherwise  agreed,  delivery  of  the  goods  and 
payment  of  the  price  are  concurrent  conditions,  that  is  to  say, 
the  seller  must  be  ready  and  willing  to  give  possession  of  the 
goods  to  the  buyer  in  exchange  for  the  price  ;  and  the  buyer 
must  be  ready  and  willing  to  pay  the  price  in  exchange  for 
possession  of  the  goods. 

29. — (1)  Whether  it  is  for  the  buyer  to  take  possession  of 
the  goods  or  for  the  seller  to  send  them  to  the  buyer  is  a  ques- 
tion depending  in  each  case  on  the  contract,  express  or  implied, 
between  the  parties.  Apart  from  any  such  contract,  express  or 
implied,  the  place  of  delivery  is  the  seller's  place  of  business,  if 
he  have  one,  and  if  not,  his  residence  :  Provided  that,  if  the 
contract  be  for  the  sale  of  specific  goods,  which  to  the  know- 
ledge of  the  parties  when  the  contract  is  made  are  in  some 
other  place,  then  that  place  is  the  place  of  delivery. 

(2)  Where  under  the  contract  of  sale  the  seller  is  bound  to 
send  the  goods  to  the  buyer,  but  no  time  for  sending  them  is 
fixed,  the  seller  is  bound  to  send  them  within  a  reasonable 
time. 

(3)  Where  the  goods  at  the  time  of  sale  are  in  the  possession 
of  a  third  person,  there  is  no  delivery  by  seller  to  buyer  unless 
and  until  such  third  person  acknowledges  to  the  buyer  that  he 
holds  the  goods  on  his  behalf ;  provided  that  nothing  in  this 
section  shall  affect  the  operation  of  the  issue  or  transfer  of  any 
document  of  title  to  goods. 

(4)  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual 
unless  made  at  a  reasonable  hour.  What  is  a  reasonable  hour 
is  a  question  of  fact. 

(5)  Unless  otherwise  agreed,  the  expenses  of  and  incidental 
to  putting  the  goods  into  a  deliverable  state  must  be  borne  by 
the  seller. 

30. — (1)  Where  the  seller  dehvers  to  the  buyer  a  quantity 
or  goods  less  than  he  contracted  to  sell,  the  buyer  may  reject 
them,  but  if  the  buyer  accepts  the  goods  so  delivered  he  must 
pay  for  them  at  the  contract  rate. 

(2)  Where  the  seller  delivers  to  the  buyer  a  quantity  of 
goods  larger  than  he  contracted  to  sell,  the  buyer  may  accept 
the  goods  included  in  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole.  If  the  buyer  accepts  the  whole  of  the 
goods  so  delivered  he  must  pay  for  them  at  the  contract  rate. 

(3)  Where  the  seller  delivers  to  the  buyer  the  goods  he  con- 
tracted to  sell  mixed  with  goods  of  a  different  description  not 
included  in  the  contract,  the  buyer  may  accept  the  goods  which 
are  in  accordance  with  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole. 

(4)  The  provisions  of  this  section  are  subject  to  any  usage 
of  trade,  special  agreement,  or  course  of  dealing  between  the 
parties. 

31.^ — (1)  Unless  otherwise  agreed,  the  buyer  of  goods  is  not 
bound  to  accept  delivery  thereof  by  instalments. 

(2)  Where  there  is  a  contract  for  the  sale  of  goods  to  be 
delivered  by  stated  instalments,  which  are  to  be  separately  paid 
for,  and  the  seller  makes  defective  deliveries  in  respect  of  one 
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or  more  instalments,  or  the  buyer  neglects  or  refuses  to  take 
delivery  of  or  pay  for  one  or  more  instalments,  it  is  a  question 
in  each  case  depending  on  the  terms  of  the  contract  and  the 
circumstances  of  the  case,  whether  the  breach  of  contract  is  a 
repudiation  of  the  whole  contract  or  whether  it  is  a  severable 
breach  giving  rise  to  a  claim  for  compensation,  but  not  to  a 
right  to  treat  the  whole  contract  as  repudiated. 

33. — (1)  Where,  in  pursuance  of  a  contract  of  sale,  the  seller   Delivery  to 
is  authorized  or  required  to  send   the   goods    to    the  buyer,   carrier, 
delivery  of  the  goods  to  a  carrier,  whether  named  by  the  buyer 
or  not,  for  the  purpose  of  transmission  to  the  buyer  is  primd 
facie  deemed  to  be  a  delivery  of  the  goods  to  the  buyer. 

(2)  Unless  otherwise  authorized  by  the  buyer,  the  seller  must 
make  such  contract  with  the  carrier  on  behalf  of  the  buyer  as 
may  be  reasonable,  having  regard  to  the  nature  of  the  goods 
and  the  other  circumstances  of  the  case.  If  the  seller  omits  so 
to  do,  and  the  goods  are  lost  or  damaged  in  course  of  transit, 
the  buyer  may  decline  to  treat  the  delivery  to  the  carrier  as  a 
delivery  to  himself,  or  may  hold  the  seller  responsible  in 
damages. 

(3)  Unless  otherwise  agreed,  where  goods  are  sent  by  the 
seller  to  the  buyer  by  a  route  involving  sea  transit,  under 
circumstances  in  which  it  is  usual  to  insure,  the  seller  must 
give  such  notice  to  the  buyer  as  may  enable  him  to  insure 
them  during  their  sea  transit,  and,  if  the  seller  fails  to  do  so, 
the  goods  shall  be  deemed  to  be  at  his  risk  during  such  sea 
transit. 

33.  Where  the  seller  of  goods  agrees  to  deliver  them  at  his  Risk  where 

own  risk  at  a  place  other  than  that  where  they  are  when  sold,  goods  are 

the  buyer  must,  nevertheless,  unless  otherwise  agreed,  take  any  j^^l^^r^^* 

risk  of  deterioration  in  the  goods  necessarily  incident  to  the  '^  ^"  ^  ^''^' 
course  of  transit. 

34. — (1)  Where  goods  are  delivered  to  the  buyer,  which  he  Buyer's  right 
has  not  previously  examined,  he  is  not  deemed  to  have  accepted  °^  examining 
them  unless  and  until  he  has  had  a  reasonable  opportunity  of      ^  goods, 
examining  them  for  the  purpose  of  ascertaining  whether  they 
are  in  conformity  with  the  contract. 

(2)  Unless  otherwise  agreed,  when  the  seller  tenders  delivery 
of  goods  to  the  buyer,  he  is  bound,  on  request,  to  afford  the 
buyer  a  reasonable  opportunity  of  examining  the  goods  for  the 
purpose  of  ascertaining  whether  they  are  in  conformity  with 
the  contract. 

35.  The  buyer  is  deemed  to  have  accepted  the  goods  when  Acceptance. 
he  intimates  to  the  seller  that  he  has  accepted  them,  or  when 

the  goods  have  been  delivered  to  him,  and  he  does  any  act  in 
relation  to  them  which  is  inconsistent  with  the  ownership  of 
the  seller,  or  when  after  the  lapse  of  a  reasonable  time,  he 
retains  the  goods  without  intimating  to  the  seller  that  he  has 
rejected  them. 

36.  Unless  otherwise  agreed,  where  goods  are  delivered  to  Buyer  not 
the  buyer,  and  he  refuses  to  accept  them,  having  the  right  so  t)ound  to 
to  do,  he  is  not  bound  to  return  them  to  the  seller,  but  it  is  ^-^^T^j!  ^^'  j 
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suflBcient  if  he  intimates  to  the  seller  that  he  refuses  to  accept 
them. 

37.  When  the  seller  is  ready  and  willing  to  deliver  the 
goods  and  requests  the  buyer  to  take  delivery,  and  the  buyer 
does  not  within  a  reasonable  time  after  such  request  take 
delivery  of  the  goods,  he  is  liable  to  the  seller  for  any  loss 
occasioned  by  his  neglect  or  refusal  to  take  delivery,  and  also 
for  a  reasonable  charge  for  the  care  and  custody  of  the  goods. 
Provided  that  nothing  in  this  section  shall  affect  the  rights  of 
the  seller  where  the  neglect  or  refusal  of  the  buyer  to  take 
delivery  amounts  to  a  repudiation  of  the  contract. 


Unpaid  seller 
defined. 


Unpaid 
seller's  rights. 


Attachment 
by  seller  in 
Scotland. 


Seller's  lien. 


Part  IV. 

Rights  op  Unpaid  Seller  against  the  Goods. 

38. — (1)  The  seller  of  goods  is  deemed  to  be  an  "  unpaid 
seller  "  within  the  meaning  of  this  Act — 

(a)  When  the  whole  of  the  price  has  not  been  paid  or 
tendered ; 

(b)  When  a  bill  of  exchange  or  other  negotiable  instrument 
has  been  received  as  conditional  payment,  and  the  con- 
dition on  which  it  was  received  has  not  been  fulfilled  by 
reason  of  the  dishonour  of  the  instrument  or  otherwise. 

(2)  In  this  part  of  this  Act  the  term  "  seller"  includes  any 
person  who  is  in  the  position  of  a  seller,  as,  for  instance,  an 
agent  of  the  seller  to  whom  the  bill  of  lading  has  been  endorsed, 
or  a  consignor  or  agent  who  has  himself  paid,  or  is  directly 
responsible  for,  the  price. 

39. — (1)  Subject  to  the  provisions  of  this  Act,  and  of  any 
statute  in  that  behalf,  notwithstanding  that  the  property  in  the 
goods  may  have  passed  to  the  buyer,  the  unpaid  seller  of 
goods,  as  such,  has  by  implication  of  law — 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them ; 

(b)  In  case  of  the  insolvency  of  the  buyer,  a  right  of  stop- 
ping the  goods  ill  transitu  after  he  has  parted  with  the 
possession  of  them ; 

(c)  A  right  of  re-sale  as  limited  by  this  Act. 

(2)  Where  the  property  in  goods  has  not  passed  to  the 
buyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies, 
a  right  of  withholding  delivery  similar  to  and  co-extensive 
with  his  rights  of  lien  and  stoppage  in  transitu  where  the 
property  has  passed  to  the  buyer. 

40-  In  Scotland  a  seller  of  goods  may  attach  the  same 
while  in  his  own  hands  or  possession  by  arrestment  or  poinding ; 
and  such  arrestment  or  poinding  shall  have  the  same  operation 
and  effect  in  a  competition  or  otherwise  as  an  arrestment  or 
poinding  by  a  third  party. 

Unpaid  Seller'' s  Lien. 

41. — (1)  Subject  to  the  provisions  of  this  Act,  the  unpaid 
seller  of  goods  who  is  in  possession  of  them  is  entitled  to  retain 
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possession  of  them  until  paymeat  or  tender  of  the  price  in  the 
following  cases,  namely  : — 

(a)  Where  the  goods  have  been  sold  without  any  stipulation 
as  to  credit ; 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the  term 
of  credit  has  expired ; 

(c)  Where  the  buyer  becomes  insolvent. 

(2)  The  seller  may  exercise  his  right  of  lien  notwithstanding 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee  or 
custodier  for  the  buyer. 

43.  Where  an  unpaid  seller  has  made  part  delivery  of  the  Part  delivery, 
goods,  he  may  exercise  his  right  of  lien  or  retention  on  the 
remainder,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  waive  the  lien  or 
right  of  retention. 

43. — (1)  The  unpaid  seller  of  goods  loses  his  lien  or  right  Termination 
of  retention  thereon — ■  of  lien. 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
or  custodier  for  the  purpose  of  transmission  to  the  buyer 
without  reserving  the  right  of  disposal  of  the  goods  ; 

(b)  When  the  buyer  or  his  agent  lawfully  obtains  possession 
of  the  goods ; 

(c)  By  waiver  thereof. 

(2)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of 
retention  thereon,  does  not  lose  his  lien  or  right  of  retention 
by  reason  only  that  he  has  obtained  judgment  or  decree  for  the 
price  of  the  goods. 


Duration  of 
transit. 


Stoppage  in  transitu. 

44.  Subject  to  the  provisions  of  this  Act,  when  the  buyer  Eight  of 
of  goods  becomes  insolvent,  the  unpaid  seller  who  has  parted  stoppage  in 
with  the  possession  of  the  goods  has  the  right  of  stopping  *''«'*«»*''• 
them  in  transitu,  that  is  to  say,  he  may  resume  possession  of 
the  goods  as  long  as  they  are  in  course  of  transit,  and  may 
retain  them  until  payment  or  tender  of  the  price. 

45. — (1)  Goods  are  deemed  to  be  in  course  of  transit  from 
the  time  when  they  are  delivered  to  a  carrier  by  land  or  water, 
or  other  bailee  or  custodier  for  the  purpose  of  transmission  to 
the  buyer,  until  the  buyer,  or  his  agent  in  that  behalf,  takes 
delivery  of  them  from  such  carrier  or  other  bailee  or  custodier. 

(2)  If  the  buyer  or  his  agent  in  that  behalf  obtains  delivery 
of  the  goods  before  their  arrival  at  the  appointed  destination, 
the  transit  is  at  an  end. 

(3)  If,  after  the  arrival  of  the  goods  at  the  appointed 
destination,  the  carrier  or  other  bailee  or  custodier  acknowledges 
to  the  buyer  or  his  agent  that  he  holds  the  goods  on  his  behalf 
and  continues  in  possession  of  them  as  bailee  or  custodier  for 
the  buyer,  or  his  agent,  the  transit  is  at  an  end,  and  it  is 
immaterial  that  a  further  destination  for  the  goods  may  have 
been  indicated  by  the  buyer. 

(4)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier 
or  other  bailee  or  custodier  continues  in  possession  of  them, 
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the  transit  is  not  deemed  to  be  at  an  end,  even  if  the  seller  has 
refused  to  receive  them  back. 

(5)  When  goods  are  delivered  to  a  ship  chartered  by  the 
buyer  it  is  a  question  depending  on  the  circumstances  of  the 
particular  case,  whether  they  are  in  the  possession  of  the  master 
as  a  carrier,  or  as  agent  to  the  buyer. 

(6)  Where  the  carrier  or  other  bailee  or  custodier  wrongfully 
refuses  to  deliver  the  goods  to  the  buyer,  or  his  agent  in  that 
behalf,  the  transit  is  deemed  to  be  at  an  end. 

(7)  Where  part  delivery  of  the  goods  has  been  made  to  the 
buyer,  or  his  agent  in  that  behalf,  the  remainder  of  the  goods 
may  be  stopped  in  transitu,  unless  such  part  delivery  has  been 
made  under  such  circumstances  as  to  show  an  agreement  to 
give  up  possession  of  the  whole  of  the  goods. 

46. — (1)  The  unpaid  seller  may  exercise  his  right  of  stoppage 
in  transitu  either  by  taking  actual  possession  of  the  goods,  or 
by  giving  notice  of  his  claim  to  the  carrier  or  other  bailee  or 
custodier  in  whose  possession  the  goods  are.  Such  notice  may 
be  given  either  to  the  person  in  actual  possession  of  the  goods 
or  to  his  principal.  In  the  latter  case  the  notice,  to  be  effectual, 
must  be  given  at  such  time  and  under  such  circumstances  that 
the  principal,  by  the  exercise  of  reasonable  diligence,  may 
communicate  it  to  his  servant  or  agent  in  time  to  prevent  a 
delivery  to  the  buyer. 

(2)  When  notice  of  stoppage  in  transitu  is  given  by  the 
seller  to  the  carrier,  or  other  bailee  or  custodier  in  possession  of 
the  goods,  he  must  re-deliver  the  goods  to,  or  according  to  the 
directions  of,  the  seller.  The  expenses  of  such  re-delivery  must 
be  borne  by  the  seller. 


Effect  of  sub- 
sale  or  pledge 
by  buyer. 


Sale  not 
generally 
rescinded  by 
lien  or 
stoppage  in 
transitu. 


Re-sale  by  Buyer  or  Seller, 

47.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  is  not  aifected 
by  any  sale,  or  other  disposition  of  the  goods  which  the  buyer 
may  have  made,  unless  the  seller  has  assented  thereto. 

Provided  that  where  a  document  of  title  to  goods  has  been 
lawfully  transferred  to  any  person  as  buyer  or  owner  of  the 
goods,  and  that  person  transfers  the  document  to  a  person  who 
takes  the  document  in  good  faith  and  for  valuable  considera- 
tion, then,  if  such  last-mentioned  transfer  was  by  way  of  sale 
the  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in 
transitu  is  defeated,  and  if  such  last-mentioned  transfer  was  by 
way  of  pledge  or  other  disposition  for  value,  the  unpaid  seller's 
right  of  lien  or  retention  or  stoppage  in  transitu  can  only  be 
exercised  subject  to  the  rights  of  the  transferee. 

48. — (1)  Subject  to  the  provisions  of  this  section,  a  contract 
of  sale  is  not  rescinded  by  the  mere  exercise  by  an  unpaid  seller 
of  his  right  of  lien  or  retention  or  stoppage  in  transitu. 

(2)  Where  an  unpaid  seller  who  has  exercised  his  right  of 
lien  or  retention  or  stoppage  in  transitu  re-sells  the  goods, 
the  buyer  acquires  a  good  title  thereto  as  against  the  original 
buyer. 


APPENDIX. 

(3)  Where  the  goods  are  of  a  perishable  nature,  or  where 
the  unpaid  seller  gives  notice  to  the  buyer  of  his  intention 
to  re-sell,  and  the  buyer  does  not  within  a  reasonable  time 
pay  or  tender  the  price,  the  unpaid  seller  may  re-sell  the  goods 
and  recover  from  the  original  buyer  damages  for  any  loss 
occasioned  by  his  breach  of  contract. 

(4)  Where  the  seller  expressly  reser\es  a  right  of  re-sale  in 
case  the  buyer  should  make  default,  and  on  the  buyer  making 
default,  re-sells  the  goods,  the  original  contract  of  sale  is 
thereby  rescinded,  but  without  prejudice  to  any  claim  the  seller 
may  have  for  damages. 
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Remedies  of  the  Seller. 

49. — (1)  Where,  under  a  contract  of  sale,  the  property  in  Action  for 
the  goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully  price. 
neglects  or  refuses  to  pay  for  the  goods  according  to  the  terms 
of  the  contract,  the  seller  may  maintain  an  action  against  him 
him  for  the  price  of  the  goods. 

(2)  Where,  under  a  contract  of  sale,  the  price  is  payable  on  a 
day  certain  irrespective  of  delivery,  and  the  buyer  wrongfully 
neglects  or  refuses  to  pay  such  price,  the  seller  may  maintain  an 
action  for  the  price,  although  the  property  in  the  goods  has 
not  passed,  and  the  goods  have  not  been  appropriated  to  the 
contract. 

(3)  Nothing  in  this  section  shall  prejudice  the  right  of  the 
seller  in  Scotland  to  recover  interest  on  the  price  from  the  date 
of  tender  of  the  goods,  or  from  the  date  on  which  the  price 
was  payable,  as  the  case  may  be. 

50. — (1)  Where  the  buyer  wrongfully  neglects  or  refuses  to  Damages 
accept  and  pay  for  the  goods,  the  seller  may  maintain  an  action  for  non- 
against  him  for  damages  for  non-acceptance.  acceptance. 

(2)  The  measure  of  damages  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events,  from 
the  buyer's  breach  of  contract. 

(3)  Where  there  is  an  available  market  for  the  goods  in 
question  the  measui'e  of  damages  is  primd  facie  to  be  ascertained 
by  the  difference  between  the  contract  price  and  the  market  or 
current  price  at  the  time  or  times  wheu  the  goods  ought  to 
have  been  accepted,  or,  if  no  time  was  fixed  for  acceptance, 
then  at  the  time  of  ti)e  refusal  to  accept. 


Remedies  of  the  Buyer, 

51. — (1)  Where  the  seller  wrongfully  neglects  or  refuses  to  Damages  for 
deliver  the  goods  to  the  buyer,  the  buyer  may  maintain  an  action  non-delivery, 
against  the  seller  for  damages  for  non-delivery. 

(2)  The  measure  of  damages  is  the  estimated  loss  directly 
and  naturally  resulting,  in  the  ordinary  course  of  events,  from 
the  seller's  breach  of  contract. 

(3)  Where  there  is  an  available  market  for  the  goods  in 
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question  the  measure  of  damages  is  pimd  facie  to  be  ascer- 
tained by  the  difference  between  the  contract  price  and  the 
market  or  cuiTent  price  of  the  goods  at  the  time  or  times  when 
they  ought  to  have  been  delivered,  or,  if  no  time  was  fixed, 
then  at  the  time  of  the  refusal  to  deliver. 

52.  In  any  action  for  breach  of  contract  to  deliver  specific 
or  ascertained  goods  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  the  plaintiff,  by  its  judgment  or  decree  direct 
.  that  the  conti-act  shall  be  performed  specifically,  without  giving 
the  defendant  the  option  of  retaining  the  goods  on  payment  of 
damages.  The  judgment  or  decree  may  be  unconditional,  or 
upon  such  terms  and  conditions  as  to  damages,  payment  of 
the  price,  and  otherwise,  as  to  the  Court  may  seem  just,  and 
the  application  by  the  plaintiff  may  be  made  at  any  time  before 
judgment  or  decree. 

The  provisions  of  this  section  shall  be  deemed  to  be  supple- 
mentary to,  and  not  in  derogation  of,  the  right  of  specific 
implement  in  Scotland. 

53. — (I)  Where  there  is  a  breach  of  warranty  by  the  seller, 
or  where  the  buyer  elects,  or  is  compelled,  to  treat  any  breach 
of  a  condition  on  the  part  of  the  seller  as  a  breach  of  warranty, 
the  buyer  is  not  by  reason  only  of  such  breach  of  warranty 
entitled  to  reject  the  goods  ;  but  he  may 

{a)  set  up  against  the  seller   the   breach   of   warranty   in 

diminution  or  extinction  of  the  price  ;  or 
{b)  maintain  an  action  against  the  seller  for  damages  for 
the  breach  of  warranty, 

(2)  The  measure  of  damages  for  breach  of  warranty  is  the 
estimated  loss  directly  and  naturally  resulting,  in  the  ordinary 
course  of  events,  from  the  breach  of  warranty. 

(3)  In  the  case  of  breach  of  warranty  of  quality  such  loss  is 
primd  facie  the  difference  between  the  value  of  the  goods  at 
the  time  of  delivery  to  the  buyer  and  the  value  they  would 
have  had  if  they  had  answered  to  the  warranty. 

(4)  The  fact  that  the  buyer  has  set  up  the  breach  of  warranty 
in  diminution  or  extinction  of  the  price  does  not  prevent  him 
from  maintaining  an  action  for  the  same  breach  of  warranty  if 
he  has  suffered  further  damage. 

(5)  Nothing  in  this  section  shall  prejudice  or  affect  the 
buyer's  right  of  rejection  in  Scotland  as  declared  by  this  Act. 

54.  Nothing  in  this  Act  shall  affect  the  right  of  the  buyer  or 
the  seller  to  recover  interest  or  special  damages  in  any  case 
where  by  law  interest  or  special  damages  may  be  recoverable, 
or  to  recover  money  paid  where  the  consideration  for  the 
payment  of  it  has  failed. 

Part  VI. 

SUPPLBMENTAEY. 

55.  Where  any  right,  duty,  or  liability  would  arise  under  a 
contract  of  sale  by  implication  of  law,  it  may  be  negatived  or 
varied  by  express  agreement  or  by  the  course  of  dealing 
between  the  parties,  or  by  usage,  if  the  usage  be  such  as  to 
bind  both  parties  to  the  contract. 
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56.  Where,  by  this  Act,  any  reference  is  made  to  a  reason-  Reasonable 
able  time  the  question  what  is  a  reasonable  time  is  a  question  timeaques- 
01  tact.  tion  of  fact. 

57.  Where  any  right,  duty,  or  liability  is  declared  by  this  Eights,  &c. 
Act,  it  may,  ualess  otherwise  by  this  Act  provided,  be  enforced  enforceable 
by  action.  "- '■— 


58.  In  the  case  of  a  sale  by  auction — 

(1)  Where  goods  are  put  up  for  sale  by  auction  in  lots,  each 
\ot  is  prima  fack  deemed  to  be  the  subject  of  a  separate 
contract  of  sale  : 

(2)  A  sale  by  auction  is  complete  when  the  auctioneer 
announces  its  completion  by  the  fall  of  the  hammer,  or  in 
other  customary  manner.  Until  such  announcement  is 
made  any  bidder  may  retract  his  bid  : 

(3)  Where  a  sale  by  auction  is  not  notified  to  be  subject  to 
a  right  to  bid  on  behalf  of  the  seller,  it  shall  not  be  lawful 
for  the  seller  to  bind  himself  or  to  employ  any  person  to 
bid  at  such  sale,  or  for  the  auctioneer  knowingly  to  take 
any  bid  from  the  seller  or  any  such  person  :  Any  sale 
contravening  this  rule  may  be  treated  as  fraudulent  by 
the  buyer : 

(4)  A  sale  by  auction  may  be  notified  to  be  subject  to  a 
reserved  or  upset  price,  and  a  right  to  bid  may  also  be 
reserved  expressly  by  or  on  behalf  of  the  seller. 

Where  a  right  to  bid  is  expressly  reserved,  but  not  other- 
wise, the  seller,  or  any  one  person  on  his  behalf,  may  bid  at  the 
auction. 

59.  In  Scotland  where  a  buyer  has  elected  to  accept  goods 
which  he  might  have  rejected  and  to  treat  a  breach  of  contract 
as  only  giving  rise  to  a  claim  for  damages,  he  may,  in  an  action 
by  the  seller  for  the  price,  be  required,  in  the  discretion  of  the 
Court  before  which  the  action  depends,  to  consign  or  pay  into 
Court  the  price  of  the  goods,  or  part  thereof,  or  to  give  other 
reasonable  security  for  the  due  payment  thereof. 

60.  The  enactments  mentioned  in  the  schedule  to  this  Act 
are  hereby  repealed  as  from  the  commencement  of  this  Act  to 
the  extent  in  that  schedule  mentioned. 

Provided  that  such  repeal  shall  not  aifect  anything  done  or 
suffered,  or  any  right,  title,  or  interest  acquired  or  accrued  before 
the  commencement  of  th  is  Act,  or  any  legal  proceeding  or  remedy 
in  respect  of  any  such  thing,  right,  title,  or  interest. 

61. — (1)  The  rules  iu  bankruptcy  relating  to  contracts  of 
sale  shall  continue  to  apply  thereto,  notwithstanding  anything 
in  this  Act  contained. 

(2)  The  rules  of  the  common  law,  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  express  pro- 
visions of  this  Act,  and  in  particular  the  rules  relating  to  the 
law  of  principal  and  agent  and  the  effect  of  fraud,  misrepre- 
sentation, duress  or  coercion,  mistake,  or  other  invalidating 
cause,  shall  continue  to  apply  to  contracts  for  the  sale  of 
goods. 

(3)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby 
shall  affect  the  enactments  relating  to  bills  of  sale,  or  any 


by  action. 
Auction  sales. 


Payment 
into  court  in 
Scotland 
when  breach 
of  warranty 
alleged. 


Repeal. 


Savings. 
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pnactment  relating  to  the  sale  of  goods  which  is  not  expressly 
repealed  hy  this  Act. 

(4)  The  provisions  of  this  Act  relating  to  contracts  of  sale 
do  not  apply  to  any  transaction  in  the  form  of  a  contract  of 
sale  whicii  is  intended  to  operate  by  way  of  mortgage,  pledge, 
charge,  or  other  security. 

(5)  Nothing  in  this  Act  shall  prejudice  or  affect  the  land- 
lord's right  of  hypothec  or  sequestration  for  rent  in  Scotland. 

Interpreta-  63. — (1)  la  this  Act,  unless  the  context  or  subject-matter 

tion  of  terms,    otherwise  requires, — 

"  Action  "  includes  counterclaim  and  set  off,  and  in  Scotland 

condescendence  and  claim  and  compensation  : 
"  Bailee  "  in  Scotland  includes  custodier  : 
"  Buyer  "  means  a  person  who  buys  or  agrees  to  buy  goods  : 
"  Contract  of  sale  "  includes  an  agreement  to  sell  as  well  as 

a  sale : 
"  Defendant "   includes   in  Scotland  defender,  respondent, 

and  claimant  in  a  multiple  poinding  : 
"  Delivery  "  means  voluntary  transfer  of  possession  from  one 

person  to  another : 
"  Document  of  title  to  goods  "  has  the  same  meaning  as  it 

has  in  the  Factors  Acts  : 

52  &  53  Vict.         "  Factors  Acts  "  mean  the  Factors  Act,  1889,  the  Factors 
c.  45.  (Scotland)  Act,  1890,  and  any  enactment  amending  or 

53  &  54  Vict.  substituted  for  the  same  ; 
"  Fault "  means  wrongful  act  or  default : 
"  Future  goods  "  mean  goods  to  be  manufactured  or  acquired 

by  the  seller  after  the  making  of  the  contract  of  sale  : 
"  Goods  "  include  all  chattels  personal  other  than  things  in 
action  and  money,  and  in  Scotland  all  corporeal  moveables 
except  money.     The  term  includes  emblements,  industrial 
growing  crops,  and  things  attached  to  or  forming  part  of 
the  land  which  are  agreed  to  be  severed  before  sale  or 
under  the  contract  of  sale  : 
"  Lien  "   in  Scotland  includes  right  of  retention  : 
"Plaintiff"  includes   pursuer,   complainer,   claimant   in   a 
multiple-poinding    and    defendant   or   defender  counter- 
claiming  : 
"  Property  "  means  the  general  property  in  goods,  and  not 

merely  a  special  property  : 
"  Quality  of  goods  "  includes  their  state  or  condition  : 
"  Sale  "  includes  a  bargain  and  sale  as  well  as  a  sale  and 

delivery  : 
'•  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods  : 
"  Specific  goods  "  mean  goods  identified  and  agreed  upon  at 

the  time  a  contract  of  sale  is  made  : 
"  Warranty "  as  regards  England  and  Ireland  means  an 
agreement  with  reference  to  goods  which  are  the  subject 
of  a  contract  of  sale,  but  collateral  to  the  main  purpose  of 
such  contract,  the  breach  of  which  gives  rise  to  a  claim 
for  damages,  but  not  to  a  right  to  reject  the  goods  and 
treat  the  contract  as  repudiated. 
As  regards  Scotland  a  breach  of  warranty  shall  be  deemed  to 
be  a  failure  to  perform  a  material  part  of  the  contract. 
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(2)  A  thing  is  deemed  to  be  done  "in  good  faith"  within 
the  meaning  of  this  Act  when  it  is  in  fact  done  honestly, 
whether  it  be  done  negligently  or  not. 

(3)  A  person  is  deemed  to  be  insolvent  within  the  meaning 
of  this  Act  who  either  has  ceased  to  pay  his  debts  in  the 
ordinary  course  of  business,  or  cannot  pay  his  debts  as  they 
become  due,  whether  he  has  committed  an  act  of  bankruptcy 
or  not,  and  whether  he  has  become  a  notour  bankrupt  or  not. 

(4)  Goods  are  in  a  "deliverable  state"  within  the  meaning 
of  this  Act  when  they  are  in  such  a  state  that  the  buyer  would 
under  the  contract  be  bound  to  take  delivery  of  them. 

63.  This  Act  shall  come  into  operation  on  the  first  day  of  Commence- 
January  one  thousand  eight  hundred  and  ninety-four.  ™®°*'- 

64.  This  Act  may  be  cited  as  the  Sale  of  Goods  Act,  1893.    Short  title. 


SCHEDULE. 


Section  60. 


This  schedule  is  to  be  read  as  referring  to  the  revised  edition  of 
the  statutes  prepared  under  the  direction  of  the  Statute  Law 
Committee. 

Enactments  Eepeaied. 


Session  and  Chapter. 


1  Jac.  1,  c.  21- 
29  Car.  2,  c.  3 

9  Geo.  4,  c.  14 

19  &  20  Vict.  c.  60 

19  &  20  Vict.  c.  97 


Title  of  Act  and  Extent  of  Repeal. 


An  Act  against  brokers. 
The  whole  Act. 

An  Act  for  the  prevention  of  frauds  and 
perjuries. 

In  part;    that  is  to   say,    sections 
fifteen  and  sixteen.* 

An  Act  for  rendering  a  written  memorandum 
necessary  to  the  validity  of  certain  premises 
and  engagements. 

In  part;  that  is  to  say,  section  seven. 

The  Mercantile  Law  Amendment  (Scotland) 
Act,  1856. 

In  part ;  that  is  to  say,  sections  one, 
two,  three,  four,  and  five. 

The  Mercantile  Law  Amendment  Act,  1 856. 
In  part ;  that  is  to  say,  sections  one 
and  two. 


'  Commonly  cited  as  sections  sixteen  and  seventeen. 
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"ABOUT," 

meaning  of,  235,  241. 

ABSOLUTE  AUTHORITY, 

to  take  possession,  371. 

ACCEPT, 

when  buyer  is  bound  to,  523,  533,  534,  539. 

a  refusal  to,  must  be  made  within  a  reasonable  time,  543. 

rights  to  refuse  to  accept,  or  to  deliver  are  mutual,  546. 

ACCEPTANCE  AND  RECEIPT.     See  Formalities. 

difference  between  "acceptance"  and  "receipt,"  17,  31. 
what  constitutes  an  acceptance,  19. 
what  constitutes  an  actual  receipt,  26. 
carrier  not  an  agent  to  accept,  18,  23,  138. 
See  CoNSTRUCTivB  Possession  Capacity. 

ACCOUNT, 

running  between  seller  and  buyer,  359,  434. 
See  Payment. 

ACTION  AT  LAW, 

property  may  pass  by,  173. 

to  recover  the  price,  523. 

to  recover  back  money,  paid,  188,  190,  194,  256,  532,  546. 

for  damages  where  there  was  a  breach  of  warranty,  538. 

or  set-off  where  there  was  a  breach  of  warranty,  538. 
against  the  seller  for  not  delivering,  523,  531. 
against  the  buyer  for  not  accepting,  522,  533. 
where  performance  is  impossible,  522. 
where  either  party  refuses  to  perform  his  part  before  the  time 

for  performance  has  arrived,  523. 
where  credit  has  been  given,  488,  526. 
for  breach  of  warranty,  213,  488,  536. 
for  specific  performance,  530. 
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"AD  IDEM," 

parties  not,  111,  177,  178. 

ADULTERATION  OF  FOOD,  263. 

AFTER-ACQUIRED  PROPERTY, 

promise  to  assign,  145,  270,  271,  292. 

AGENT, 

broker  is  an,  for  both  parties,  to  sign,  83. 

authorized  to  sign  under  the  s.  i  of  the  Sale  of  Goods  Act,  76. 

the  signature  to  the  memorandum  under  s.  4,  may  be 

the  signature  either  of  the  party  himself  or  of  his 

agent,  71. 

one  contracting  party  cannot  be  an  agent  to  sign  a  memorandum 

of  a  contract  for  the  other,  even  if  expressly  authorized,  sed 

quaere,  76,  77. 

is  liable  on  a  contract  made  in  his  own  name,  but  evidence  may 

be  given  to  show  that  his  principal  is  a  party  too,  58,  91. 
set-off  of  a  debt  due  from  the  agent,  against  a  debt  due  to  the 

principal,  92. 
authorized  to  make  a  contract,  and  merely  authorized  to  sign  a 

memorandum  of  one  made,  distinction  between,  77,  78. 
revocation  of  agency  under  Factors  Acts,  467. 
definition  of  agent  under  the  Factors  Acts,  468. 
to  forward,  may  become  an  agent  to  hold  for  the  buyer,  379, 

394,  395. 
the  carrier  does  not  lose  his  lien  by  becoming  so,  398. 

giving  samples,  part  delivery,  (fee,  are  no  more  than  evidence 
of  an  agreement  to  hold  the  residue  as  agent  of  the  buyer, 
402. 
merely  authorized  to  take  possession  of  goods  can  maintain  no 
action  in  his  own  name  for  any  wrong  done  to  the  goods,  421. 
unless  he  is  the  assignee  of  a  bill  of  lading,  421. 
consigning  to  a  principal,  239,  241,  n.,  310,  351. 
principal  consigning  to  an,  154,  310,  349. 
seller's  agent  may  stop  in  transitu,  350,  3,51. 
measure  of  damages  where  an  agent  consigns  to  a  principal,  554. 
"  intrusted,"  who  is,  under  the  Factors  Acts,  -460,  466,  469. 
a  merchant's  clerk  is  not,  464,  n. 
a  wharfinger  is  not,  469. 
insolvent,  purchasing  for  a  solvent  principal,  501. 

See  also  Auctioneer,   Becker,    Factor,   Bailee,  Capacity, 
Stoppage  in  Transitu. 
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AGREEMENT, 

what  agreements  are  within  Statute  of  Frauds  and  s.  4  of  the 
Sale  of  Goods  Act.     See  also  Formalities. 

executed,  and  executory,  defined.    Introduo.  ix.,  129,  131,  n.,  282. 

between  seller  and  buyer  may  be  equivalent  to  an  actual 
delivery,  though  the  goods  remain  in  the  seller's  custody  26 
362,  363.  ' 

between  holder  of  goods  and  buyer  may  terminate  the  transitus 

380,  398. 
between  consignor  and  carrier  may  prevent  goods  in  the  hands 

of  carrier  from  ever  being  in  transitu,  151,  412. 
between  consignor  and  carrier,  effect  of  on  vesting  of  property, 

148.     See  also  Capacity. 
to  sell  goods  may  amount  to  a  sale,  or  remain  executory,  136. 
to  assign  after-acquired  property,  145,  270,  292. 
when  the  undertakings  of  the  seller  and  buyer  are  independent 

and  when  dependent,  483,  506. 
operation  in  law  of  an  agreement  for  sale,  266. 
where  the  parties  intended  to  contract,  but  by  mistake  had  not 

done  so,  175. 
entered  into  by  means  of  a  fraud,  173. 
for  sale  remains  executory  whilst  any  conditions  precedent  are 

unfulfilled,  express  conditions,  130,  181,  209. 
implied  conditions,  181. 

rules  for  ascertaining  what  are,  175.     See  Conteaot 
OF  Sale. 

"ALL  FAULTS,"  SALE  OF,  WITH, 
meaning  of,  537. 

ANTECEDENT  DEBT, 

pledge  for  an,  under  the  Factors  Acts,  473, 

ANTICIPATION  OF  THE  TERMINATION  OF  THE  TRANSITUS, 
403. 

APPARENT  AUTHORITY,  474,  496. 

APPARENT  POSSESSION,  458,  474,  496. 

APPROPRIATION  OF  GOODS.     See  also  Sale. 
meaning  of,  136,  n. 

of  specific  goods,  requisite  to  make  a  sale,  132 
made  by  mistake,  143. 

may  be  made  subsequently  to  the  contract,  137. 
may  be  by  the  assent  of  both  parties,  137,  140. 
or  by  the  determination  of  an  election,  141. 
is  generally  made  by  delivery  to  a  carrier,  138,  147,  148,  150, 
153. 
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APPROPRIATION   OP   GOODS— continued. 

effect  of  the  form  of  the  bill  of  lading,  151,  153. 
stoppage  in  transitu,  effect  of,  517,  521. 
invoice  is  evidence  of  intention  to  appropriate  goods,  153. 
of  proceeds  of  a  particular  consignment  to  meet  certain  bills, 
292,  293,  294. 

"  APPROVAL," 

sale  on,  149,  209,  218,  540,  543.     See  also  Sample. 

"ARRIVAL,  ON," 

meaning  of,  251.     See  Conditions  Prrcedent. 

"ARRIVE,  TO," 

meaning  of,  253,  254.     See  Conditions  Prboedent. 

ARTICLES,  PERISHABLE, 
resale  of,  504. 

"AS  SOON  AS  POSSIBLE," 
meaning  of,  247. 

ASSENT, 

by  buyer  to  appropriation  by  seller,  136,  137,  140. 
implied  by  keeping  the  goods,  543, 

by  keeping  the  broker's  note,  90,  109,  111,  114,  115. 
induced  by  fraud,  174. 
where  the  parties  were  not  ad  idem,  175. 

of  warehouseman  or  carrier  to  hold  as  bailee  of  the  buyer.     See 
Capacity,  Formalities,  Warehouseman. 

ASSIGN, 

whether  a  mere  covenant  to,  is  effectual  to  pass  any  interest, 
145,  270. 

ASSIGNEE  OF  BILL  OF  LADING, 

may  acquire  greater  rights  than  his  assignor  had,  418. 

where  he  has  notice  of  other  bills  of  lading,  441. 

is  unaffected  by  equities  between  seller  and  buyer,  443. 

ASSIGNMENT,       ' 
equitable,  291,  316. 
subject  to  equities,  295,  323,  330. 
of  bill  of  lading,  418,  421,  422,  423,  431. 
by  a  mere  holder  or  thief,  424. 
where  there  is  no  document  of  title,  418. 
of  after-acquired  property,  145,  270,  292. 
of  a  debt,  291. 
notice  of,  to  debtor  or  holder  of  securities,  295. 
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AUCTFON, 

sales  by,  are  within  s.  4  of  the  Sale  of  Goods  Act,  3. 
conditions  of  sale  must  be  referred  to,  48. 

AUCTIONEER, 

is  an  agent  authorized  to  sign  a  memorandum  so  as  to  bind  both 

parties,  78,  79,  80. 
but  not  to  make  a  contract,  78. 
is  not    authorized    by  the  buyer  to  sign  any  contract,  except 

that  contained  in  the  conditions  of  sale,  78,  79. 
a  buyer  cannot  vary  such  a  contract  when  signed  by  proof  of 

agreements  entered  into  by  word  of  mouth  at  the  time  of  the 

auction,  79. 
an  auctioneer's  clerk  is  not  an  agent  to  sign,  80. 

AUTHORITY, 

to  appropriate  goods  to  the  contract,  137. 
confers  no  right  of  property,  420. 
apparent,  to  dispose  of  goods,  474,  496. 
absolute,  to  take  possession,  371,  411,  412. 
conditional,  to  take  possession,  375,  412. 

to  deliver  possession,  372,  375,  412. 
when  acted  upon,  371. 
when  revocable,  369,  371. 
coupled  with  an  interest,  369. 

to  receive,  conferred  by  the  indorsement  of  a  bill  of  lading,  421. 
See  Dock  Warrants.     Dblivbrt  Orders.     Bill  of  Lading. 
Possession. 

B. 
BAILEE  OF  GOODS. 

on  trusts,  holds  them  strictly  on  the  trusts,  293. 

notice  to,  of  the  assignment,  295. 

his  privity  of  contract  with  the  bailor  is  not  transferred  by  a  sale 

of  the  goods  by  the  owner,  295,  362,  422. 
when  he  assents  to  hold  the  goods  for   the  buyer,   it   is  an 

executed  delivery  for  all  purposes,  26.     See  Capacity. 
may  make  himself  liable  to  both  parties,  151,  152. 
effect  of  his  wrongful  refusal  to  assent  to  a  transfer,  or  to  deliver, 

151,  152,  339,  373,  406,  407,  420. 

See  CoNSTEUOTivE  Possession,  Possession,  Warehouseman. 

BAILMENT, 

and  sale,  diiFerence  between,  173. 

BANKER'S    DRAFT, 

effect  of  buyer  not  giving  a,  161,  492. 
See  Conditions  Precedent,  213. 

R  B  2 
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BANK    NOTE, 

purchase  of,  179. 

BANKRUPTCY, 

positions  of  trustee  in,  purchaser  for  value  and  execution  creditor 

contrasted,  497,  n. 
where  bills  are  in  the  hands  of  third  parties,  and  both  drawer 

and  acceptor  are  bankrupt,  296,  330. 

BARGAIN    AND    SALE.     See  Sale. 

BARTER, 

definition  of,  Introduction,  ix. 
case  of,  172. 

"BELIEVED"   TO  BE   A   CERTAIN    QUANTITY, 
meaning  of,  238. 

BILL   OF  EXCHANGE, 

acceptance  of,  not  always  a  condition  precedent  to  the  passing 

of  the  property,  158,  165. 
drawn  against  certain  consignments,  292.     See  also  Equitable 

Interests  and  Assignments. 
is  primd  facie  a  conditional  payment  only,  355. 
drawn  for  too  large  an  amount,  216. 
but  may  be  an  absolute  discharge  of  the  debt,  356. 
where  seller  is  paid  by  bill,  and  is  not  liable  on  the  bill,  he  is 

paid  in  every  sense  of  the  word,  359. 
where  he  is  paid  by  acceptance  of  third  person,  360. 

BILL   OF   LADING, 
what  it  is,  421. 

differing  from  quantity  actually  shipped,  237. 
tender  of  two  of  a  set  of  three  bills  of  lading,  262. 
assignment  of,  417,  431. 

was  not  formerly  an  assignment  of  the  contract,  422. 
assignee  of,  is  now  a  party  to  the  contract,  422. 
Bills  of  Lading  Act  of,  422,  581. 

it  operates  as  an  assignment  of  the  goods,  422 — 432. 
it  operates  as  a  delivery  of  the  goods  themselves  in  the  same 

circumstances,  424 — 429. 
distinguished  from  an  assignment  of  an  interest  in  the  goods, 

418,  423,  433,  435. 
consideration  for  the  assignment,  a  pre-existing  debt,  438. 
effect  of  reindorsement,  422,  n. 
must  be  bond  fide,  441. 
assignee  not  affected  by  equities  of  which  he  had  no  notice,  422. 
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BILL   OF   LADING— continued. 
pledge  of,  418,  438,  443. 

drawn  in  three  parts,  rights  of  successive  pledgees,  443. 
effect  of  indorsement  of,  on  the  right  to  stop  in  transitu,  418,  430. 
eifect  of  retention  of,  by  buyer,  161. 
keeping  possession  of,  for  a  long  time  is  evidence  of  acceptance 

under  the  Statute  of  Frauds  and  s.  4  of  the  Sale  of  Goods 

Act,  38. 
in  blank,  158. 

Lickbarrow  v.  Mason,  case  of,  426. 
unstamped,  169,  358. 
a  holder  who  has  no  interest  in  the  goods  cannot  confer  any  by 

indorsing,  424,  431,  435. 
buyer  by  assigning,  may  give  a  greater  right  than  he  possesses, 

to  the  extent  of  destroying  the  seller's  right  to  stop  in  transitu, 

425,  431. 
where  consignors  take  bill  of  lading  deliverable  to  their  own 

order,  they  do  not  intend  to  pass  property  to  the  consignees, 

152,  et  seq.,  163. 

BILLS   OF   LADING   ACT   OF    1855,  422,  Appendix,  p.  581. 

BILL   OF   SALE, 

memorandum  of  the  terms  on  which  a  wharfinger's  warrant  was 

pledged  does  not  require  to  be  registered  as  a,  458,  n. 
Registration  under  the  Act,  object  of,  497,  n. 

BOJVA    FIDE, 

sale  not,  Twyne's  case,  497,  498. 

BOOK,    BROKERS,  86.     See  also 'Q^o^'&m. 

entry  in,  whether  the  memorandum  of  the  contract,  88. 

BOUGHT   AND    SOLD   NOTES,     See  also  Brokers. 
no  particular  form  necessary,  89. 
usual  forms  of, 

where  the  broker  on  the  face  of  them  acts  as  a  broker,  89. 

where  the  broker  on  the  face  of  them  acts  as  a  principal,  91. 
where  the  names  of  both  parties  appear  on  each  note,  90. 
where  the  name  of  one  party  only  appears,  90. 
where  one  of  the  notes  was  altered  by  the  broker,  97,  98. 
where  one  note  only  was  delivered^  98. 
where  the  bought  and  sold  notes  differed,  99,  lOI.i 
where  there  was  one  sold  and  three  bought  notes',  104. : 
an  action  may  be  brought  on  one  note  only  if  it  is  a,  sufficient 

memorandum,  113,  115,  116., 
where  the  bought  and  sold  notes  agreed,  but  differed  from  the 
contract  entered  into  by  correspondence,  117. 
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BREACH  OF  CONTRACT.    See  also  Remedies  for  Bbeach  of 

Contract. 
what  is  meant  by  a,  522. 
date  of,  where  the  contract  was  to  deliver  by  instalments,  561, 

562. 
election  to  consider  a  refusal  to  perform  made  before  the  time 

for  performance  as  a,  523. 
damages  for,  549.     See  also  Damages. 


BROKERS, 

generally,  83. 

customary  authority  of,  84. 

are  subject  to  customs  of  trade,  87. 

control  of  mayor  and  aldermen  of  the  City  of  London  over,  85. 

Relief  Act  of  1870,  85. 

formerly  bound  to  keep  a  book,  86. 

whether  the  entry  in  the  book  is  the  memorandum  of  the  con- 
tract, 88,  et  seq.,  111. 

effect  of  the  note  as  a  memorandum,  where  the  names  of  both 
buyer  and  seller  appear  on  each  note,  90. 

where  the  name  of  one  party  does  not  appear  on  the  note,  90. 

where  one  note  only  has  been  signed,  it  is  not,  although  com- 
plete, a  memorandum,  where  the  authority  to  the  broker  was 
conditional  on  his  signing  both  notes,  91. 

where  the  broker  makes  the  note  in  his  own  name,  he  is  personally 
liable,  91. 

a  party  having  a  set-off  against  a  broker  dealing  as  a  principal, 
has  the  same  set-off  against  the  real  principal,  92. 

distinction  between  a  broker  dealing  as  a  principal,  where  he  is 
known  to  be  a  broker,  and  where  he  is  not  known  to  be  a 
broker,  93. 

have  no  right  to  make  themselves  parties  to  the  contract,  93. 

nature  of  their  authority  as  agents  to  sign  a  memorandum 
within  s.  4  of  the  Sale  of  Goods  Act,  94. 

keeping  the  note  is  evidence  that  authority  has  been  given  to 
the  broker  to  sign  it,  90,  110,  111,  114,  115. 

where  the  broker  altered  the  sold  note,  97. 

where  the  broker  delivered  one  note  only,  98. 

where  the  bought  and  sold  notes  differed,  99,  101,  102. 

where  the  notes  agreed,  but  there  was  signed  entry  in  the 
broker's  book,  100. 

where  there  was  one  sold  and  three  bought  notes,  104. 

where  a  broker  signs  a  contract  he  was  not  authorized  to  make, 
111. 

an  action  may  be  brought  on  one  note  only,  113,  115,  116. 
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BROKEES — continued. 

whether  a  principal  has  a  right  to  refuse  the  sale  note  when 
tendered  by  the  broker,  97,  114. 

or  to  disapprove  of  the  buyer's  name,  115. 

one  party  cannot  authorize  the  broker  to  bind  both,  116. 

extent  of  his  authority.  111. 

where  the  bought  and  sold  notes  set  out  a  contract  which 
differed  from  the  contract  agreed  upon  by  correspondence 
118. 

distinction  between  evidence  of  a  contract  and  evidence  of  com- 
pliance with  the  Statute  of  Frauds,  and  s.  4  of  the  Sale  of 
Goods  Act,  119. 

there  may  be  any  number  of  memoranda  all  equally  originals, 
119. 

See  also  Agent. 

BUYER, 

where  the  seller  tenders  the  goods,   if  the  property  has  passed 

the  buyer  must  accept,  534. 
and  if  there  was  a  breach  of  warranty  he  may  bring  his  action 
for  damages  or  set-off,  536. 

if  the  property  has  not  passed,  buyer  may  refuse  to  accept, 

539. 
where  there  is  a  condition  precedent  to  the  buyer's  obliga- 
tion to  receive  or  pay,  540. 

where  the  sale  is  by  sample,  540.     See  Sample. 
right  to  return  the  goods,  540. 
where  the  goods  are  ear-marked  the  buyer  cannot  treat  a  breach 

of  warranty  as  an  unperformed  condition  precedent,  540. 
refusal  to  accept  must  be  made  within  a  reasonable  time,  543. 
rights  are  mutual :  where  buyer  may  refuse  to  accept  seller  may 

refuse  to  deliver,  547. 
effect  of  buyer  refusing  to  take  away  the  goods,  501. 
default  of,  does  not  entitle  seller  to  rescind  the  contract,  482, 

486,  495.     See  Remedies. 
effect  of  buyer  not  giving  a  banker's  draft  punctually,  492. 

See  Conditions  Precedent  as  to  Payment. 
effect  of  buyer  in  default  tendering  before  re-sale,  493. 
on    insolvency  of,   seller's  rights  arise  even  if  credit  has  been 

given,  490. 
on  insolvency  of,  seller  cannot  retake  possession,  341. 
must  be  insolvent  before  stoppage  in  transitu  can  arise,  411. 
marking  goods  with  his  initials,  378. 
where  both  seller  and  buyer  repudiate  the  goods,  397. 
takes  subject  to  infirmioies  affecting  the  seller's  title,  178,  179, 
458,  459,  496. 
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BUYER — continued. 

for  value  of  coins,  banknotes  and  negotiable  instruments,  179. 
in  market  overt,  179. 
of  a  bill  of  lading,  417. 

execution  creditor,  and  trustee  in  bankruptcy,  positions 
of,  contrasted,  497,  n. 


0.  I.  F., 

meaning  of,  241,  n. 

CAPACITY   IN   WHICH   A  PERSON   HOLDS    GOODS,  335. 
where  a  bailee  or  warehouseman  holds  as  agent  for  the  buyer, 

26. 
where  the  seller  holds  as  agent  for  the  buyer,  26,  361,  et  seq. 
where  the  seller  holds  as  agent  for  a  sub-buyer,  364. 
where  the  seller  is  also  a  warehouseman,  32,  367,  368. 
where  a  carrier  holds  them  as  agent  for  the  seller,   150,   349, 

411. 
whether  a  carrier  holds  them  as  agent  for  the  buyer,  or  as  an 

agent  to  forward,  378,  386,  398. 
where  a  carrier  is  also  a  warehouseman,  394, 
change  of  capacity  depends  upon  the  assent  of  both  parties,  394. 
part  delivery  to  buyer  taking  samples,  &c.,  is  merely  evidence 

of  the  capacity  in  which  the  residue  is  held,  372,  402. 
evidence  of  warehouseman's  assent  to  hold  as  bailee  of  the  buyer 

need  not  be  in  writing,  372. 

See  Estoppel.     Possession.     Waebhouseman. 

"CARGO"  OF  A  CERTAIN  QUANTITY  ORDERED, 
meaning  of,  236,  237,  239,  242. 
when  lost,  at  whose  risk,  252,  256,  258,  526,  527. 
two  ordered,  one  not  according  to  contract,  242. 

CARRIER, 

is  not  an  agent  to  accept,  but  is  an  agent  to  receive,  18,  23. 
delivery  to,  generally  passes  the   property  to  the  buyer,   138, 

139,  256,  257,  269. 
but  not  always,  18,  \i&,etseq. 
reservation  of  the^^'ws  disponendi,  151. 
where  goods  are  sent  by,  it  is  generally  the  seller's  interest  not 

to  pass  the  property,  151. 
seller's  duty  generally  ceases  on  delivery  to,  256. 
where  the  carrier  holds  the  goods  as  agent  for  the  seller,  151, 
411. 
the  seller  does  not  necessarily  lose  his  lien,  349. 
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where  the  carrier  holds  the  goods  as  agent  for  the  buyer,   379, 

the  carrier  does  not  lose  his  lien  by  becoming  so  398 
whether  the  carrier  holds  the  goods  as  an  agent  to  forward    or 

as  bailee  of  the  buyer,  379,  385,  398. 
where  a  carrier  is  also  a  warehouseman,  395. 
part  delivery  by  a,  to  the  buyer,  taking  samples,  &c.,  is  merely 

evidence  of  the  capacity  in  which  the  residue  is  held,  402. 
change  of  capacity  depends  upon  the  assent  of  both  parties,  395. 
goods  in  the  hands  of  a.     See  Stoppage  in  Transitu. 
effect  of  a  tortious  taking  from  a,  by  a  consignee,  407. 

tortious  refusal  of  a,  to  deliver,   152,  362    406    407 
420. 

CASH.     See  Conditions  Precedent  as  to  Payment,  213. 

CHARACTER.     See  Cafacity. 

CHARGE, 

on  after-acquired  property,  147,  270,  292.     See  also  Pledge. 

CHARTERED,  VESSEL   BY  BUYER, 

goods  on  board  a,  are  generally  in  transitu,  380. 

CHARTER  PARTY, 

effect  of,  on  transitus,  380. 

CIVIL   LAW, 

broker's  books,  107,  n. 

effect  of,  on  passing  the  property,  265. 

founded  on  two  principles,  265. 

a  fixed  price  in  money,  265. 
delivery  necessary  to  pass  the  property,  265. 
contrasted  with  English  law,  266. 
a  contract  of  sale  without  delivery  merely  created  obligations  in 

personam,  267. 
a  perfect  sale  transferred  the  risk,  but  not  the  property,  before 

delivery,  270. 
in  English  law  delivery  not  necessary  to  pass  the  property,  266, 

282. 
in  Roman  Law  delivery  is  necessary,  266,  n. 
maxim,  "  Res  perit  domino  "  is  ambiguous,   268. 
specific  performance,  283. 
right  of  seller  to  retake  possession  :  revendication,  341,  412. 

CODE    NAPOLEON,  107,  n. 

revendication,  341,  412. 
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com, 

purchase  of,  179. 

CONDITIONAL   AUTHORITY.     ,Se«  Authority. 
to  take  possession,  375. 
to  warehouseman  to  deliver,  376. 

CONDITIONS   PRECEDENT,  182—263. 
to  the  passing  of  the  property, 

the  parties  may  agree  that  the  property  shall  not  be  trans- 
ferred until  the  happening  of  a  condition,  184,  209. 
the  property  will  not  pass  until  the  conditions  have  been 

performed,  184. 
delivery  is  generally  not  a,  183. 
payment  is  generally  not  a,  183.     See  Cekdit. 
the  goods  must  be  specific,  132. 
but  may  be  made  so  after  the  date  of  the  contract  by  the 

election  of  the  seller,  136. 
whether  a  stipulation  is  a  condition  precedent  or  not,  depends 

on  the  intention  of  the  parties,  184,  211. 
rules  of  law  for  ascertaining  the  intention  when  implied,'184, 
185. 

1st  rule,  where  anything  has  to  be  done  by  the  seller 
to  put  goods  into  a  deliverable  state,  the  doing  of 
such  thing  is  presumed  to  be  a  condition  precedent, 
184,  185. 
2nd  rule,  where  anything  has  to  be  done  by  the  seller 
to    ascertain    the    price,    such    as    weighing,   the 
weighing  is  precedent  to  be  a  condition  precedent, 
175. 
cases  illustrating  these  rules,  185 — 203. 
completion  of  a  chattel  made  to  order  is,  generally,  a  condi- 
tion precedent,  193. 

the  property,  however,  may  pass  presently  if  the  parties 

so  agree,  194. 
intention  that  price  shall  be  paid  before  completion 
affords  an  argument  that  the  parties  intended  the 
property  also  to  pass,  194. 
cases  illustrating  this,  194 — 203. 
where  the  things  to  be  done  by  the  seller  are  such  as  may 
be  done  after  the  goods  are  in  a  deliverable  state,  the  per- 
formance is  not  a  condition  precedent,  203. 
tender  of  the  goods  is,  generally,  a  condition  precedent  to  the 
right  to  payment,  523. 
estoppel,  property  by,  203 — 208.     See  also  Estoppel. 
Piclcard  v.  Sears,  204. 
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CONDITIONS    PRECEDENT— cowimwec^. 

representation  by  a  warehouseman  that  he  holds  goods  to 

order  of  plaintifiF,  204. 
warehouseman  may  make  himself  responsible  to  both  parties, 

207. 
where  two  delivery  ordere  were  given  for  the  same  consign- 
ment, 208. 
express  conditions  precedent ;  generally,  209 — 213. 

a  condition  precedent  may  cease  to  be  such  and  may  become 

available  as  a  warranty,  213,  540. 
conditions  may  be  precedent  to  the  right  to  possession  and 

delivery,  182,  183,  210,  251,  375,  411,  523. 
payment  is  usually  a  condition  precedent  to  the  right  to 

possession,  150,  181,  182. 
where  a  carrier  intervenes,  150,  151. 
goods  sent  on  approval,  149,  209,  218,  539,  543. 
payment  is  not  a  condition  precedent  where  credit  is  given, 

182,  183,  213. 
waiver  of  a  condition  precedent,  213,  523. 
where  the  performance  has  become  impossible,  251,  522. 
prior  to  the  performance  of  the  condition  the  purchaser  has 

no  interest  in  the  goods,  209. 
sale  by  sample,  209. 
whether  a  stipulation  is  a  condition  precedent  or  a  warranty 

is  a  matter  of  law,  211.     See  also  Warranty. 
where  a  covenant  goes  to  the  whole  of  the  consideration  it 

is  a  condition  precedent,  212. 
distinction  between  a  condition  precedent  and  a  warranty, 

212,  222,  540. 
there  may  be  a  condition  precedent  without  any  warranty 
that  it  shall  be  performed,  527. 
as  to  payment,  213 — 218. 
cash,  181,  182,  218. 

by  giving  a  cheque  or  an  acceptance,  165,  214,  253. 
for  each  instalment,  217.     See  also  below, 
as  to  quality  and  condition,  218 — 233. 
goods  packed  with  other  goods,  243. 
iron  bars  to  be  stamped,  223. 
merchantable  condition,  219,  224. 
right  to  inspect,  218. 
right  to  measure,  219. 
sales  hy  sample,  218.     See  Sample. 
as  to  quantity,  233—244. 
"  about,"  235,  241. 

cargo  "  believed  "  to  be  a  certain  quantity,  238. 
"  cargo  "  of  a  certain  quantity  ordered,  242. 
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CONDITIONS   PRECEDENT— continued. 
by  instalments,  236,  238,  506. 
instructions  to   an   agent   to  purchase  and  ship  a  certain 

amount,  239. 
"  more  or  less,"  234. 
"  say,"  235,  n. 
"  say  about,"  235,  n. 
"say  not  less  than,"  235,  n. 
shipping  documents  and  quantity  actually  shipped  differing, 

237. 
"small  cargo,"  242. 
two  cargoes  ordered,  one  tendered  not  according  to  contract, 

242. 
as  to  time,  244 — 251. 

"  as  soon  as  possible,"  247. 

delivery  "April  17,  complete  8  May,"  248. 

"forthwith,"  payment  in  fourteen  days,  247. 
within  last  fourteen  days  of  March,  246. 
goods  to  be  shipped,  "  directly,"  246. 
"  forthwith,"  246. 
"  immediately,"  246. 
"  to-morrow,"  246. 
"month,"  meaning  of,  251. 

name  of  vessel  to  be  declared  as  soon  as  known,  245. 
on  arrival  of  a  certain  vessel,  244,  250. 
payment  on  receipt  of  shipping  documents,  245,  255. 
payment  "  within  one  month  "  ;  goods  demanded  before  pay- 
ment, 247. 
shipment  within  a  certain  time,  248. 
as  to  arrival  and  delivery,  251 — 263. 

contract  conditional  on  a  double  event,  254. 

delivery  impossible,  251. 

"  delivered  at  Harburgh,"  at  a  price  to  include  freight ; 

goods  lost  before  arrival  at  Harburgh,  255. 
freight  to  be  paid  "  on  right  delivery,"  259. 
"  now  on  passage,"  254. 
"  on  arrival,"  253. 

payment  two  months  after  "  landing  " ;  cargo  lost,  253. 
sale  of  soda  believed  to  be  on  board ;  other  soda  subsequently 

put  on,  259. 
"to  arrive  per  Mansfield;"  goods  transhipped  to  another 

vessel,  253. 
"to  arrive  ex  Daniel  Grant;"  ship  arrived,  no  goods  on 

board,  254. 
"  to  be  delivered  at  Kangoon,"  256. 
"  to  be  taken  from  the  quay,"  261. 
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other  conditions  precedent,  262 — 263. 

compliance  with  the  provisions  of  a  statute,  263. 

policy  of  insurance,  as  to  amount  of,  262. 

property  to  pass  if  goods  damaged  while  in  possession  of  the 

borrower,  263. 
tender  of  two  of  a  set  of  three  bills  of  lading,  263. 
"to   be  purchased  at  a  price  to   cover  cost,  freight,  and 
insurance,"  241,  n.,  262. 
effect  of  on  remedies  for  breach  of  uonti-act,  522. 
where  they  have  been  waived,  523. 
or  prevented  from  happening,  523. 
or  become  impossible,  251,  523. 
vendor  has  no  right  to  vary  contract  by  imposing,  152,  375. 

CONDITION    SUBSEQUENT,  165. 

CONSIDERATION   FOR   THE   CONTRACT, 

when  the  undertaking  of  either  party  goes  to  the  whole  considera- 
tion, 483,  484. 
punctual  payment  of  the  price  does  not  generally,  484. 

CONSIGNMENT, 

by  an  agent  to  a  principal,  239,  241,  n.,  310,  352. 

bills  drawn  against,  292,  298,  et  seq. 

foreign  consignor  consigning  to  an  agent  in  England,  course  of 

business,  153. 
by  a  principal  to  agent,  310. 
by  a  seller  to  buyer,  151,  215. 
seller  has  no  power  to  vary  the,  153,  157. 
in  return  for  other  consignments,  357. 

CONSTRUCTION, 

of  a  contract,  122,  211,  483. 

of  documents,  43. 

peculiar  expressions  in  a,  for  jury  to  say  what  their  meaning  is, 

51,  n. 
every  part  of  a  contract  must  be  taken  to  be  material,  122. 
undertakings  of  each  party  to  the,  are  generally  independent, 

483. 
evidence  may  be  given  to  show  that  the  person  contracting  is  an 

agent,  58. 

CONSTEUCTIVE  POSSESSION  AND  DELIVERY,  27,  362,  363, 
372,  373,  401,  402,  446. 

See  Possession.     Estoppel.     Capacity. 
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CONTRACT  OF  SALE, 

executed,  definition  of.  Introduction,  ix.,  131,  n. 

executory,  definition  of.  Introduction,  131. 

difference  between  a  contract  of  sale  in  English  and  Roman  Law, 
266,  267. 

when  required  to  be  in  writing,  1,  2. 

operation  in  law  of  an  agreement  for  sale,  266. 

contract  to  assign  after-acquired  property,  145,  270,  292. 

distinction  between  a  sale  and  a  promise  to  sell,  '210. 

parol  variation  of  contracts  required  to  be  in  writing,  119. 

of  sale,  is  primd  facie  a  contract  to  transfer  the  property,  181. 

substituted,  123.     See  Substituted  Contract. 

rights  of  the  seller  not  given  by  the,  488. 

where  there  was  in  fact  no  contract,  although  there  was  an  inten- 
tion to  contract,  175. 

where  the  intention  to  contract  was  induced  by  fraud,  173,  174. 

which  must  be  in  writing  may  be  rescinded  verbally,  120,  124. 

where  there  was  a  request  by  one  party  to  postpone  delivery, 
121.     See  Agreembnt.     Rescission.     Construction. 

CONVEYANCE, 

a  contract  operating  as  a,  145. 

CONVICTION, 

efifect  of,  179. 

CORRESPONDENCE, 

a  memorandum  under  the  Statute  of  Frauds  and  s.  4  of  the  Sale 
of  Goods  Act,  46,  54.     See  Formalities. 

COUNTERMAND, 

of  delivery  order,  when  allowable,  369,  371. 
a  delivery  order  given  to  the  buyer  by  the  seller  is  transferable 
and  irrevocable  except  on  the  buyer's  failure,  369. 

where    there    is   a   condition   precedent    to    the 
buyer's   right   to   possession,    375,   411.      See 
Authority. 

COVENANTS, 

mere  covenant  to  assign  whether  it  is  effectual  to  pass  any  interest 

in  the  goods,  145. 
to  assign  after-acquired  property,  145,  270,  292. 
where  the  performance  of  the  condition  precedent  has  been  waived, 

212,  261,  523. 
where  the  duty  of  one  party  is  dependent  upon  the  performance 

of  the  duty  of  the  other  party,  483,  506. 
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which  go  to  the  whole  of  the  consideration  are  conditions  prece- 
dent, 212. 

CREDIT,    SALE    ON,  340,  488. 

where  nothing  is  said  about  the  time  of  payment,  45,  181,  340, 

487,  488. 
where  bills  of  exchange  have  been  taken  in  payment,  that  amounts 

to  a,  355. 
it  is  for  the  seller's  interest  that  the  property  should  have  passed 

where  there  is  a  sale  on,  1 94. 
but  not  where  there  is  a  delivery  to  a  carrier,  150,  151. 
seller's  rights  arise  on  buyer's  insolvency,  490. 
effect  of  on  right  to  stop  in  transitu,  354. 

possession,  340. 
on  expiration  of  credit,  seller's  rights  revive,  494. 
through   broker,  seller   has   a   right  to   return  note  within   a 

reasonable  time,  97,  114. 

CREDITOR,  EXECUTION, 

position  of  a  buyer  for  value,  and  of  a  trustee  in  bankruptcy 
contrasted  with  a,  497,  n. 

CROPS, 

whether  goods  within  the  l7th  section  of  the  Statute  of  Frauds 
and  s.  4  of  the  Sale  of  Goods  Act,  5,  et  seq. 
See  also  Emblements. 

CUSTOMS   AND    USAGES   OF   TRADE,  107,  114. 
effect  of  on  written  contracts,  44. 

are  judicially  taken  notice  of  where  a  trade  has  been  long  estab- 
lished, 85. 

D. 

DAMAGES,  549—575. 

are  the  usual  remedy  where  there  is  a  failure  by  either  party, 
531,  552. 

to  be  recoverable  they  must  have  been  contemplated  by  both 
parties  at  the  time  of  entering  into  the  contract  as  the  pro- 
bable result  of  the  breach,  551. 

Hadley  v.  Baxendale,  549. 

but  query,  where  either  party  gives  notice  to  the  other  after  the 
date  of  the  contract  of  the  probable  result  of  a  breach,  552. 

the  market  is  the  best  evidence  of  value  generally,  553,  554. 

the  reselling  price  is  the  best  evidence  of  value  sometimes,  554. 

loss  of  profits  cannot  be  recovered  as  such,  but  may  sometimes 
be  recovered  as  damages,  554,  567,  569,  574. 

interest,  generally  speaking,  can  only  be  recovered  as  damages, 
555. 
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DAMAGES— cowimwerf. 

cases  where  there  was  no  market  to  refer  to  as  a  test  of  value, 
562. 

breach  as  to  quality,  562. 
breach  as  to  time,  567. 
in  tort  and  contract,  the  same,  533. 
where  an  agent  consigns  to  a  principal,  554. 
where  there  has  been  a  request  by  a  buyer  to  postpone  delivery, 
126. 

DEBT, 

assignment  of,  291. 

See  Equitable  Assignments. 

DECLARATION 

of  name  within  a  certain  time,  241,  244,  247. 

DELAY, 

when  evidence  of  acceptance,  543. 
undue,  510. 

DELIVERABLE   STATE, 

property  will  not  generally  pass  until  the  goods  are  in  a,  184. 

DELIVERY, 

by  instalments,  238,  506,  et  seq. 

failure  to  take,  238,  506. 
failure  to  pay  for  each,  217,  506. 
effect  of  a  request  by  one  party  to  postpone,  121. 
into  buyer's  own  sacks,  142,  171,  191. 

cart,  190. 
on  board  buyer's  own  ship  or  ship  chartered  by  him,  142,  165, 

380,  386. 
to  a  carrier, 

is  in  general  the  same  as  delivery  to  a  buyer,  18,  138,  147, 

257,  269. 
but  not  always,  18,  149. 
reservation  of  the  jus  disponendi,  151. 
does  not  necessarily  destroy  the  lien,  349. 
wrongful  refusal  to  deliver,  151,  152,  362,  420. 

See  Carrieb. 
not  necessary  to  pass  the  property  in  English  law,  150,  182, 

266,  282. 
necessary  to  pass  the  property  in  Roman  law,  265. 
buyer  may  alter  the  place  of,  403,  407. 
insolvency  after  part,  510. 
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to  buyer  or  his  agents  or  assignees  terminates  seller's  rights  in 
the  goods  absolutely,  341. 

and   terminates  his  right  to  stop  the  goods  in 
transitu,  361. 
freight  to  be  paid  "on  right  delivery,"  259. 
seller   is   relieved    from    obligation   to    deliver   when    delivery 

becomes  impossible,  251,  522. 
what  is  a   constructive  delivery,  362.     See  also  Constructive 

Possession: 
of  part  of  the  goods,  effect  of,  372,  402. 
to  be  at  a  particular  place  to  include  cost,  freight,  and  insurance 

is  not  a  contract  to  deliver  at  that  place,  255,  269. 
of  a  substituted  cargo,  258. 

whether  necessary  for  a  pledge,  420. 
to  be  made  "anywhere,"  246. 

at  a  particular  place,  246. 

See  Conditions  Pbecedbnt  as  to  Delivery. 

DELIVEEY   ORDEK,  447—458. 

acceptance  and  receipt  of  a,  does  not  amount  to  an  acceptance 

and  receipt  of  the  goods,  26. 
assignment  of  a,  is  not  an  assignment  of  an  interest  in  the  goods, 
450. 
under  the  Factors  Act  of  1877,  472. 
contrasted  with  bills  of  lading,  447. 
effect  of  indorsement  of  a,  on  vendor's  rights,  451,  472. 
is  not  a  negotiable  instrument,  447. 
where  two  are  given  for  the  same  goods,  208. 

DEMAND, 

of  payment  before  day  named  for  payment,  505. 

DEPENDENT  AND  INDEPENDENT  COVENANTS  AND  UN- 
DERTAKINGS, 485,  487. 

DEPOSIT    ON   TRUST.     See  also  Equitable  Interests  and  Assign- 
ments. 
of  goods,  292,  293. 

"DIRECTLY," 

meaning  of,  246. 

DOCK  WARRANT,  447—458. 

assignment  of  a,  effect  of  on  the  seller's  rights,  450,  472. 
contrasted  with  bills  of  lading,  447. 
not  a  negotiable  instrument,  447. 
See  also  Delivery  Ordbb. 
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DOCUMENT   OF   TITLE, 

definition  of,  by  the  Factors  Act,  447. 

E. 

EARMARKED, 

where  goods  are,  buyer  must  accept,  540. 
funds,  292. 

EARNEST, 

Statute  of  Frauds,  and  s.  4  of  Sale  of  Goods  Act,  41. 

ELECTION.     See  also  PROPBRTr,  137. 

determination  of  an,  appropriates  goods,  137,  138,  141. 

delivery  to  a  carrier  is,  generally,  a  determination  of  an,  18,  138, 
139,  257,  269. 

but  not  always,  18,  149,  151. 

distinction  between  mere  intention  to  appropriate  and  determina- 
tion of  a  right  of  election,  138. 

appropriation  is  irrevocably  determined  when  once  the  election 
has  been  made,  138. 

to  consider  a  refusal  to  perform  as  a  breach,  523. 

to  rescind  the  contract,  507. 

EMBLEMENTS, 

what  they  are,  12. 

ENGLISH   AND   ROMAN   LAW    CONTRASTED,  265—289. 
See  Civil  Law. 

EQUITABLE   INTERESTS   AND   ASSIGNMENTS,  291—337. 
Creation  of  Equitable  Interests, 
in  a  specific  fund,  291. 
in  after-acquired  property,  270,  292. 
goods  must  be  specific,  145. 
deposit  of  goods  upon  trust,  292. 
bills  drawn  against  a  consignment,  292. 
the  bailee  holds  the  goods  strictly  on  the  trusts,  293. 
cases  on  the  subject,  298. 
Assignment  of  Equitable  Interests, 
good  in  equity,  bad  at  law,  294. 
often  said  to  occur  where  bills  drawn  against  goods  have  been 

indorsed  away,  294. 
evidence  of,  295. 
the  privity  is  between  the  assignee  and  the  assignor,  not 

between  the  assignee  and  the  bailee,  295. 
is  subject  to  equities  affecting  the  interest,  295,  323. 
notice  of  assignment  to  the  holder  of  a  fund,  295. 
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EQUITABLE  INTERESTS  AND  ASSIGNMENTS— continued. 
Assignment  of  Equitable  Interests — continued, 
equitable  estoppel,  296. 
cases  on  the  subject,  31 C. 
Ex  parte  Waring,  the  rule  in,  330. 
cases  on  the  subject,  331. 

EQUITIES, 

between  seller  and  buyer,  assignee  of  bill  of  lading  unaffected  by, 

443. 
assignee    of   an   equitable  interest  is 

subject  to,  295,  323. 
but  not  -where  the  intention  was  that 
the  assignment  should  be  unaffected 
by,  330. 

EQUITY   OF    REDEMPTION, 

seller  can  only  stop  his  own  interest,  i.e.,  the,  439. 

ESTOPPEL,  203—208. 

equitable  interest  created  by,  296. 

may  make  a  bailee  answerable  to  two  parties,  208. 

prevents  a  party  from  averring  the  truth,  203. 

but  not  as  against  a  stranger,  204. 
reasons  of,  204. 

seller  who  has  given  a  delivery  order  which  has  been  ndorsed  to 
a  third  party,  is  not  estopped,  450. 
See  Conditions  Precedent. 

EVIDENCE, 

a  party's  own  statements  are  evidence  against  him,  203. 

extrinsic,  51. 

invoice  is,  of  intention  to  appropriate  goods,  153. 

of  what  the  terms  of  agreement  of  sale  are,  153 
part  delivery  to  buyer,  taking  samples,  &c.,  is  evidence  of  the 
capacity  in  which  the  residue  is  held,  372,  400,  401. 
See  Marking. 
of  assignment  of  equitable  interests,  295. 
seller  retaking  possession  is  not,  of  intention  to  rescind,  508. 
market  price  is  the  best  evidence  of  value,  553. 
reselling  price  is,  sometimes,  evidence  of  value,  554. 
of  intention  to  abandon  or  rescind  the  contract,  506,  511,  512. 
of  the  character  in  which  a  person  holds  goods.     See  Capacity. 
parol,  to  show  who  are  the  parties  to  a  contract,  58,  90. 

to  explain  technical  or  conventional  terms,  51. 
rules  of,  in  construing  written  documents  are  not  interfered  with 
by  s.  4  of  the  Sale  of  Goods  Act,  43. 

s  Sl2 
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EXCHANGE,   BILL  OF.    See  Bill  of  Exchange,  Credit. 

EXECUTED   AGREEMENT, 

definition  of.  Introduction,  ix.,  131,  n. 

EXECUTION   CREDITOR, 

possessions  of  an,  a  buyer  for  value  and  a  trustee  in  bankruptcy 
contrasted,  497,  n. 

EXECUTORY   AGREEMENT, 

definition  of.  Introduction,  ix.,  161,  n. 
instance  of,  5,  6. 

the  property  is  transferred,  generally  speaking,  the  moment  the 
appropriation  has  been  made,  136. 

EXPECTATION,   WORDS   OF,  235,  254. 

EXTRINSIC   EVIDENCE,  51. 


F. 
F.O.B., 

meaning  of,  167,  392. 

FACTORS   ACTS,  458—480,  Appendix  p.  582. 

FACTORS, 

agent  "  intrusted,"  who  is  an,  460,  462,  463,  464,  468,  469. 

with  goods,  may  sell  to  one  who  has  notice  of 

agency,  463,  n. 
with  goods  or  documents  of  title,  may  pledge  to 

one  who  has  notice  of  agency,  464. 
with  goods,  who  ships  them  in  his  own  name  to 
a  consignee  who  has  not  notice  of  agency,  shall 
be  taken  to  be  the  true  owner,  464,  n. 
with  documents  of  title,  may  sell  or  pledge  to 
one  who  has  not  notice  of  agency,  460,  n. 
a  sale  by  a  seller  who  has  retained  the  documents  of  title  is  as 
valid  as  if  he  were  an  agent  intrusted,  464. 
by  a  buyer  who  is  in  posession  of  the  documents  of  title 
is  as  valid  as  if  he  were  an  agent  intrusted,  464. 
document  of  title,  what  is  a,  447. 

indorsement  of  any,  has  now  the  same  effect  in  defeating 
the  seller's  rights  as  the  indorsement  of  a  bill  of  lading, 
478. 
goods  or  documents  of  title  substituted,  or  deposited  in  exchange, 

472.  _ 
mercantile  agent,  who  is,  468,  473,  477,  478,  479. 
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negligence  in  allowing  a  person  to  remain  ia  possession  of  goods 

or  documents  of  title,  474. 
pledge  for  a  further  amount,  of  goods  already  pledged,  473. 
revocation  of  factor's  authority,  468. 
special  instructions  to  a  factor,  effect  of,  473. 
stoppage  in  transitu  does  not  exist  between  principal  and  factor 

except  where  factor  has  acted  as  seller  also,  349. 

FAILURE.     See  Breach  of  Conteaot. 

FAILURE   OF   CONSIDERATION,  485. 

"FAULTS,    WITH   ALL," 

sale  of  goods,  meaning  of,  537. 

FIDUCIARY   RELATION,  292. 

FIXTURES 

are  not  goods  within  the  Sale  of  Goods  Act,  14. 

FOLLOWING   TRUST  FUNDS,  292. 

FOREIGN    CONTRACT    OF   SALE, 

cannot  be  enforced  here  if  it  comes  within  Sale  of  Goods  Act, 
sed  quaere,  3,  n. 

FORMALITIES, 

8.  17  of  the  Statute  of  Frauds  and  s.  4  of  the  Sale  of  Goods  Act,  1. 
auction  sales  are  within,  3. 

contract  is  not  made  void,  but  cannot  be  proved,  3. 
distinction  between  contracts  for  work  and  labour,  and  for  the 

sale  of  goods,  16. 
contracts  within  maybe  rescinded  verbally,  120. 
what  contracts  are  within  the  4th  section,  2,  5. 
sales  by  auction,  3. 
contracts  made  verbally  abroad,  3,  n. 
goods  not  ready  for  delivery,  sale  of,  3,  4. 

Lord  Tenterden's  Act,  5. 
goods,  wares,  and  merchandise,  1,  2,  5. 
choses  in  action  are  not,  3. 
fixtures  are  not,  14. 
fructus  industriales,  15. 
emblements,  what  are,  11. 

are  not  goods  until  severed  from  the  land,  12. 
sale  of,  does  not  create  an  interest  in  the  land,  12,  13. 
whether  sales  of  things  attached  to  the  soil  are  within  the 
statute  depends  on  the  intention  of  the  parties  as  to 
the  time  of  passing  the  property,  5,  6,  8. 
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FORUALlTmS— continued. 

contracts  for  sale  of  things  whilst  attached  to  the  soil  cannot 

be  a  sale  of  goods,  5,  6. 
formerly  passed  to  executor  not  to  heir,  12. 
Marshall  Y.  Green  :  tests  laid  down  by  Brett,  J.,  15. 
growing  hops,  7. 

grass,  8,  14. 
timber,  9. 
potatoes,  10, 13. 
turnips,  11. 
fruit,  12. 
acceptance  and  actual  receipt,  17. 
both  are  necessary,  17. 
distinction  between,  31. 

delivery  to  a  carrier  or  on  board  ship,  is  an  actual  receipt 
by  the  buyer,  but  not  necessarily  an  acceptance,  18,  23. 
acceptance,  what  constitutes  an,  19. 

must  be  with  intention  of  taking  possession  as  owner,  22. 
may  be  before  receipt,  25. 
of  part  of  goods  only,  24. 

by  keeping  a  sample,  18. 
by  buyer  without  seller's  assent,  25. 

by  buyer  on   other    terms  than  those  on  which  seller  is 
willing  to  deliver,  25. 
actual  receipt,  what  constitutes  an,  26. 

delivery  tc  a  buyer  is  not  the  same  thing  as  acceptance  and 

receipt  by  a  buyer,  39. 
removal  by  buyer,  26. 
seller's  lien  on  some  part  of  the  goods  must  have  been 

parted  with,  26,  35,  38. 
where  a  third  person  holds  the  goods,  26,  35,  36. 
where  the  seller  keeps  possession,  27. 
where  the  buyer  marked  the  goods,  28,  34. 
where  the  seller  is  also  a  warehouseman,  32. 
where  the  seller  sold  to  his  factor  who  had  possession  of 

the  goods  at  the  time  of  the  sale,  35. 
where  the  buyer  furnished  the  materials  for  making  the 

thing  sold,  34. 
where  the  buyer  resold  the  goods,  27,  35. 
where  the  buyer  keeps  possession  of  the  documents  of  title 
for  a  long  time,  38. 
earnest,  what  is,  41. 
part  payment  need  not  be  in  money,  41. 
memorandum,  the,  43. 

when  a  contract  is  reduced  to  writing,  the  parties  cannot 
show  that  the  contract  was  something  different,  43. 
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construction  of,  the  same  as  of  all  other  documents,  43. 
when  parol  evidence  is  admissible,  44,  46,  58,  59. 
difference  between  a  letter  written  for  purposes  of  showing 
that  the  bargain  is  at  an  end,  and  one  which  recognises 
it  as  still  subsisting,  68. 
letters   written   for  purpose   of  repudiating  the  contract   may 

be  good  as  a,  67. 
a  proposal  in  writing  with  parol  proof  of  acceptance  is  sufficient, 

69. 
must  be  in  existence  at  the  time  of  action  brought,  47. 
may  have  been  made  after  the  contract  was  made,  119. 
not  necessary  that  the   memorandum  should  be  addressed   to 

party  who  is  to  take  advantage  of  it,  47. 
there  may  be  any  number  of  memoranda  all  equally  originals, 

119. 
the  memorandum  may  be  on  separate  pieces  of  paper,  47. 
what  is  a  sufficient  reference  of  one  part  to  another,  48. 
where  a  bystander  makes  the  memorandum,  44. 
where  made  up  of  correspondence,  46. 
where  on  separate  pieces  of  paper,  47. 
where  conditions  of  sale  were  unsigned,  49. 

where  the  name  of  the  seller  was  written  only  on  the  fly 
leaf  of  his  order  book,  49. 
sufficiency  of  the  memorandum,  54. 

it  must  identify  the  parties  and   state  the  subject   matter 

and  the  price,  54,  55. 
evidence  may  be  given  to  show  that  a  person    contracting 
in  his  own  name  is  really  contracting  for  another  person, 
58. 
description  of  a  party  by  which  he  may   be   identified    is 

sufficient,  58. 
parties'  names  must  be  stated,  55,  58. 
partnership  name,  58. 
price  must  be  mentioned  if  it  has  been  agreed  upon,  64, 

65. 
where  contract  is  silent  as   to   price   the  law   presumes    a 

reasonable  price,  65. 
telegram  a,  a  sufficient  memorandum,  68. 
signature  of  the  memorandum,   70. 

need  only  be  that  of  the  person  to  be  charged,  70. 

signature,  what  is  a,  71. 

may  be  either  of  the  name  of  the  party  himself  or  the  name 

of  his  agent,  59,  71. 
may  be  in  writing,  or  in  print,  or  in  pencil,   and  in   any 
part  of  the  document,  71,  76. 
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a  mark,  if  intended  as  a  signature  is  sufficient,  76. 

but  not  a  mere  description,  76. 
a  stamp,  if  intended  as  a  signature,  is  sufficient,  76. 
where  the  signature  was  put  upon  the  memorandum,  but 

not  for  the  purpose  of  recognising  the  contract,  75. 
agent  authorized  to  sign,  who  is  an,  76. 
authority  need  not  be  in  writing,  76. 
ratification  of  authority,  76. 
auctioneer,  an,  78,  79,  80. 
an  auctioneer  has  authority  to  sign,   but  not   to  make  a 

contract,  78. 
auctioneer's  authority  exists  only  during  the  sale,  80. 
auctioneer's  clerk,  80. 
distinction  between  authority  to  make,  and  authority  to 

sign  a  contract,  77,  78. 
whether  one  party  can  be  the  agent  of  the  other,  76,  77. 
a  broker  is  an,  83.     See  Brokers. 
parol  variations  of  written  contracts,  119. 

a  permission  to  postpone  deliveries   merely  act  as  a  licence, 
and  not  as  the  substitution  of  a  new  contract,  124. 
neither  party  can  bring  an  action  on  the  altered  contract, 

119,  120.. 
nor  on  the  original  contract  if  it  has  been  rescinded,  1 20. 
there  may  be  a  parol  rescission,  124. 
where   there   is    evidence  of  a  subsequent  valid  contract 

that  is  evidence  of  an  intention  to   rescind  the  former 

contract,  124. 
where  the  parties  agreed  to  alter  the  route  by  which  the 

goods  were  to  be  forwarded,  125. 

"  FORTHWITH," 
meaning  of,  247. 

FOUND  PROPERTY, 
purchase  of,  178. 

FRAUD, 

intention  to  contract  induced  by,  173. 

sale  vitiated  by,  under  statute  of  Elizabeth,  496. 

FRAUDS,  STATUTE   OF.     fe  Formalities. 
seventeenth  section,  1. 
fourth  section,  1,   12. 

FREE   ON   BOARD  (F.O.B.), 

meaning  and  effect  of  words,  167,  392. 
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FREIGHT, 

effect  of- not  offering  to  pay,  15S. 

payment  of,  not  conclusive  as  to  ownership,  269 

liability  of  indorsee  of  a  bill  of  lading  for,  422. 

FRUCTUS  INDUSTRIALES,  15. 


G. 
GOODS, 

lost  in  transitu,  252,  253,  255. 

purchase  of,  178. 
deposit  of,  on  trust,  292. 
none  on  board,  254. 

other  goods  subsequently  put  on  board,  259. 
packed  with  other  goods,  243. 
where  goods  were  consigned  in  return  for  goods  received,  302 

357. 
intrusting  with,  see  Factors, 
earmarked,  540. 
what  are,  5. 

See  Appropriation.  Authority.  Carrier.  Conditions 
Prbcbdbnt.  Consignment.  Delivery.  Pledge.  Pro- 
perty.    Remedies.     Sale. 

GOODS  SOLD,  OR  WORK  AND  LABOUR, 
distinction  between,  16,  197. 

GROWING   CROPS,  5,  et  seq. 

H. 

HOUR.     See  Time. 

HOUSEHOLD   FURNITURE,  146. 

HYPOTHEC, 

Roman  Law,  280. 

HYPOTHECATION,  LETTER  OF,  154. 


"  IMMEDIATELY," 
meaning  of,  246. 

IMPOSSIBILITY, 

of  delivering,  522,  523. 

to  deliver  goods  destroyed,  251. 
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IMPOSSIBILITY— coTOimwed. 

where  goods  lost  in  transit,  252,  254,  255,  527. 
where  no  goods  are  on  board  on  arrival,  252. 

"IN  ALL  ABOUT," 
meaning  of,  242. 

IN  PERSONAM, 

contract  of  sale  operates  to  create  obligations,   and  also  as  a 
conveyance  giving  rights  in  rem,  266. 

IN  REM, 

rights,  266. 

INDEMNITY, 

goods  deposited  as  a  security,  292.     See  Equitable  Assignments. 

INDEPENDENT, 

the  undertakings  of  each  party  to  the  contract  generally  are, 
483. 

INDORSEMENT.     See  Bill  op  Lading. 

INSOLVENCY, 

does  not  entitle  the  seller  to  rescind  the  sale,  341,  482,  495,  504. 

See  Dbliveey. 
meaning  of,  411,  413,  414,  511,  n. 
of  buyer,  seller's  rights  arise  even  if  credit  has-been  given,  490. 

after  part  delivery  where  credit  has  been  given,  510. 
where  bills  are  in  the  hands  of  third  parties  and  both  drawer  and 
acceptor  are  insolvent,  296,  330. 

See  Lien.     Stoppage  in  Transitu.     Eemedibs. 

INSPECTION.     See  Sales  by  Sample. 
right  to,  218,  219,  226. 
where  the  sale  was  of  a  specific  cargo,  219. 
an  illusory  one,  226. 

INSTALMENTS, 

verbal  request  to  postpone  delivery  of,  121,  et  seq. 
failure  to  deliver  by  regular,  236,  237,  506,  507,  509. 
failure  to  pay  for  or  to  deliver  or  accept  by,  506,  507,  509. 
payment  for  each  instalment  as  delivered,  217,  218,  506. 
payment  by,  as  the  work  progresses,  eft'ect  on  transfer  of  the 
property,  195,  et  seq. 
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INSUEANCE,  POLICY  OF, 

whether  assured  had  any  property  in  goods  insured,  140,    168, 
169. 

payment  of,  not  conclusive  as  to  ownership,  269. 

INTENTION  TO  PASS  THE  PROPERTY, 
rules  for  ascertaining  the,  184,  et  seq. 

See  Sale.     Property.     Conditions  Precedent. 

INTENTION  TO  RESCIND,  508,511. 

seller  retaking  possession  is  not  evidence  of,  508. 
See  Remedies. 

INTEREST, 

equitable,  270,  291. 

in  land  within  the  4th  section  of  the  Statute  of  Frauds,  1,  12. 

payment  of,  on  a  fund  arising  out  of  a  sale  of  goods  is  evidence 

that  the  fund  is  not  held  on  trust  for  the  consignor  of  the 

goods,  314. 
when  it  may  be  recovered,  575. 
on  mercantile  securities,  575. 

when  there  is  a  promise  to  pay,  express  or  implied,  576. 
as  a  general  rule  it  cannot  be  recovered,  576. 

See  Equitable  Interests  and  Assignments. 

"INTRUSTED," 

meaning  of  in  Factors  Acts,  460,  et  seq.     See  Factors. 

INVOICE, 

effect  of  retention  of,  by  purchaser,  161 . 

is  evidence  to  show  what  were  the  terms  of  the  contract,  153. 
signed,  not  a  memorandum  under  the  Statute  of  Frauds  or  Sale 
of  Goods  Act,  81. 

J. 
JUDICATURE  ACT, 

assignment  of  a  debt,  294. 

JUS  DISPONENDI,  151. 

JVS  IN  REM  AND  IN  PERSONAM,  266. 

L. 
LAND, 

interest  in  within  the  4th  section  of  Statute  of  Frauds,  12. 
contract  relating  to,  if  varied,  and  a  new  contract  be  substituted, 
the  new  contract  must  be  in  writing,  122. 

LAW  MERCHANT,  345. 
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LETTERS.     See  Frauds,  Statute  of,  and  Sale  op  Goods  Act,  s.  4. 
The  memorandum,  43,  et  seq. 
of  credit,  308. 

LICENCE, 

to  seize  after-acquired  property,  327. 
distinction  between  a  contract  and  a,  124. 

LIEN.     See  also  Dblivbey. 

definition  of,  151,  n.,  481,  482. 

for  freight,  carrier's,  398,  408,  411. 

not  lost  where  carrier  holds  as  bailee  of  the  buyer,  398. 

nor  where  the  carrier  holds  as  bailee  of  the  seller,  349. 

is  lost  by  delivery  to  a  carrier,  349. 

or  to  the  buyer's  warehouse,  36. 
seller's,  must  be  gone  before  there  can  be  an  actual  receipt,  26, 

37. 
seller's  rights  are  greater  than  a,  341,  480,  481. 
over  the  proceeds  of  goods  deposited  on  trust,  299. 
where  an  agent  consigns  to  his  principal,  310. 

LOST   PROPERTY, 
purchase  of,  178. 

M. 

MARKET   OVERT, 

purchase  in,  178,  180,  459,  497. 

MARKET   PRICE, 

best  test  of  value  in  assessing  damages,  552,  553,  562. 

MARKING   GOODS, 

with  buyer's  name  is  not  conclusive  evidence  of  delivery  to  him, 

371,  400,  401. 
with  buyer's  name  is  evidence  of  acceptance  and  receipt,  28,  33, 

34. 

MASTER   OF   SHIPS.     See  Carrier. 

MEASUREMENT   OF   GOODS,  33. 
right  to,  219. 

MEMORANDUM    IN    WRITING    UNDER    SALE    OF    GOODS 
ACT.     See  also  Formalities. 
generally,  43. 

what  is  a  memorandum  sufficient  to  satisfy  the  statute,  54. 
what  is  a  sufficient  signature,  70. 
wlio  is  an  agent  authorized  to  sign,  76. 
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MEECANTILE   LAW   AMENDMENT   ACT,  1856, 
as  to  the  rights  of  a  surety  to  stop  in  transitu,  354. 
for  the  delivery  of  specific  goods,  530. 

MERCANTILE   SECURITIES, 
interest  on,  575. 

MERCHANTABLE   CONDITION,  220,  228. 

MERCHANT,  LAW, 

formerly  distinct  from  common  law,  345. 

MISTAKE, 

if  there  be  a,  as  to  the  thing  sold,  there  is  no  contract,  175. 

the  person  with  whom  the  contract  is  made, 
there  is  no  contract,  177. 
"  MONTH," 

meaning  of,  251. 

"MORE   OR   LESS," 

meaning  of,  233,  234,  239,  241,  248. 

MUTUAL, 

rights  of  seller  and  buyer  are ;  where  buyer  may  refuse  to  accept, 
seller  may  refuse  to  deliver,  547. 
See  Remedies. 

N. 
NAME 

to  be  declared  within  a  certain  time,  241,  245,  247. 

NEGLIGENCE, 

in  allowing  a  person  to  remain  in  possession  of  goods  or  docu- 
ments of  title  to  goods,  474. 

NEGOTIABLE     SECURITIES.         See    Bill    op     Lading,    Dock 
Warrants,  Delivery  Orders. 

NOTES,  BOUGHT   AND   SOLD, 
forms  of,  89,  91. 
See  Brokers. 

NOTICE, 

given  to  broker  instead  of  to  principal,  247. 

of  assignment  of  a  debt  to  a  debtor,  295. 

of  stoppage  in  transitu,  to  whom  to  be  given,  391,  415. 

of  agency  under  Factors  Acts,  458. 

See  Factors. 
sub-sale  for  value  without,  of  first  sale,  497. 

"NOW   ON   PASSAGE," 
meaning  of,  254. 
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0. 

OBLIGATIONS, 

rights  in  personam,  266. 

OPERATION, 

of  a  contract  of  sale  according  to  English  and  Roman  law,  266. 

OWNERSHIP, 

reputed,  495,  497,  n. 

P. 
PACKINCx 

goods  ordered  with  others  not  ordered,  233,  243. 
PAROL   VARIATIONS, 

of  contracts  required  to  be  in  writing,  119 — 127. 

question  of  fact  whether  parties  intended  to  rescind  original 

contract,  or  to  enter  into  substituted  one,  1 20. 
where  there  was  a  request  by  one  party  to  postpone  delivery, 
121. 

PART   OF   THE   GOODS, 

taking  possession  of,  not  constructive  possession  of  the  whole, 
371,  372,  400,  402. 
See  Delivery. 

PAWN.     See  Pledge. 

PAYMENT, 

demand  of,  before  day  named  for  payment,  246,  505,  508. 
is  not  a  condition  precedent  where  credit  is  given,  213. 
but  becomes  so  where  the  buyer  is  insolvent,  510,  511. 

See  Credit.     Conditions  Precedent  as  to  Payment. 
part,  under  Sale  of  Goods  Act,  s.  4... 41. 
part,  does  not  affect  stoppage  in  transitu,  354. 
what  amounts  to,  356,  n. 
by  the  acceptance  of  a  third  person,  360. 
where  a  seller  elects  to  take  payment  in  some  other  form  than 

cash,  356,  n. 
whether  taking  a  bill  amounts  to,  355,  356,  n. 
by  return  consignments,  357. 

See  Remedies. 

PENALTY,  263. 

PERISHABLE   ARTICLES, 

resale  of,  498,  504.     See  Remedies. 
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PLEDGE.     See  Factors. 
without  delivery,  420. 
of  bill  of  lading,  417,  et  seq. 

distinction  between  a  pledge  and  a  sale  of  a  bill  of  lading,  422,  n. 
of  dock  warrant,  447,  et  seq. 
of  delivery  order,  447,  et  seq. 

where  goods  were  substituted  for  those  pledged,  472. 
where  goods  were  pledged  for  an  antecedent  debt,  473. 

for  less  than  their  value  and  subse- 
quently for  the  balance,  473. 
letter  of  hypothecation,  154. 

PLEDGEES, 

rights  of,  where  bill  of  lading  is  drawn  in  three  parts,  443. 

POSSESSION, 

meaning  of,  361. 
constructive 

where  the  seller  agrees  to  hold  as  agent  of  the  buyer,  27, 
362,  363. 
the  seller  is  also  a  warehouseman,  368. 
the  goods  were  in  a  bonded  warehouse  of  which  the 

defendant  had  one  key,  375. 
a  carrier  agrees  to  hold  as  agent  of  the  buyer,  26,  353, 

385,  386,  398,  399,  400,  447. 
a  carrier  agrees  to  hold  as  agent  of  the  seller,  1 50,  349, 

411,  412. 
whether  a  carrier  agrees  to  hold  as  agent  for  the  buyer 

or  as  an  agent  to  forward,  379,  385,  395,  398. 
the  carrier  is  also  a  warehouseman,  394. 
the  goods  are  in  the  hands  of  a  warehouseman  and 
authority    has   been   given   to   the   buyer  to   take 
possession,  369. 
absolute  authority  to  take  possession,  372. 

assent  of  the  warehouseman  to  hold  as  agent  of  the 
buyer  is  sufficient,  373. 

is  to  be  implied  from  a  transfer  in  the  warehouse- 
man's books,  373. 
or  where  silence  indicates  assent,  373. 
but  not  from  weighing  at  the  seller's  request,  374, 

377. 
where  the  seller  enters  a  sub-buyer's  name  in  his 

books,  374. 
assent  need  not  be  expressed  in  writing,  372. 
whether  the  warehouseman  is  justified  in  withhold- 
ing his  assent,  373.     See  Wrongful  Kepusal  to 
Deliver. 
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VOSSESSWN— continued. 

conditional  authority  to  take  possession,  375. 

assent  of  warehouseman  not  to  be  asaumed  until  the 
conditions  have  been  performed,  375. 

provided  the  seller  had  the  right  to  impose  the 

conditions,  375. 
conditions  as  to  weighing,  376. 

as  to  payment  on  delivery,  378. 
revocation  of  authority,  369. 

effect  of  taking  possession  of  part  of   the  goods,  marking  the 
goods,  &c.,  whether  it  amounts  to  a  constructive  taking  pos- 
session of  the  whole,  371,  372,  400,  401,  402. 
effect  of  credit  on  the  right  to,  340. 
seller  retaking,  is  not  evidence  of  an  intention  to  rescind,  508. 

POTHIER, 

extracts  from,  175,  267,  271. 

PRICE, 

must  be  fixed,  in  Roman  Law,  266. 

but  not  in  English  law,  266. 
must  be  mentioned  to  make  a  memorandum  sufficient  under  Sale 

of  Goods  Act,  s.  4,  if  it  had  been  agreed  upon,  64. 
paid,  recovery  back  of,  188,  194,  256,  532,  545. 
property  may  not  pass  until  it  has  been  agreed  upon,  184,  185, 

265. 
market  is  best  evidence  of  value  in  some  cases,  553,  555,  562. 
re-selling,  is  evidence  of  value  in  some  cases,  553,  554. 
reasonable  price  will  not  be  presumed  where  some  particular  price 

has  been  agreed  upon,  C5. 
where  part  of  has  been  paid  and  the  buyer  becomes  insolvent, 

491. 
the  buyer  may  be  bound  to  pay  the  price  whether  the  property 

has  passed  or  not,  258,  268,  526. 

See  Rbmedies. 

PRINCIPAL   AND   AGENT.     See   Agent.     Brokers. 

evidence  may  be  given  that  a  contract  made  by  an  agent  was 

made  for  his  principal,  58,  59,  60. 
principal  consigning  to  an  agent,  153,  310,  348. 
agent  consigning  to  i  principal,  238,  241,  n.,  310,  351. 
instructions  to  an  agent  to  purchase  and  ship  a  certain  amount, 

238,  239. 
insolvent  agent  purchasing  for  solvent  principal,  501. 

PRIORITY, 

of  successive  pledgees  of  a  bill  of  lading,  443. 
between  assignees  of  a  debt,  295. 
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PRIVITY   OF   CONTRACT,  295,  362,  421. 
PROFITS,  LOSS    OF,  554,  567,  569,  575.     See  cdso  Damages. 

PROMISE   TO    ASSIGN, 

after-acquired  property,  145,  270,  292. 

PROMISE   TO  PAY   INTEREST, 
not  implied,  576. 

PROMISE   TO    SELL, 

and  a  sale,  distinction  between,  270. 

PROPERTY, 
Generally, 

after-acquired,  promise  to  assign,  145,  270,  292. 

appropriation  of  goods  to  contract  may  be  subsequent  to  date  of 

contract,  136. 
by  estoppel,  203 — 208.     See  also  Estoppel. 
distinction  between  cases  where  tlieie  was  a  contract  and  cases 
where  there  was  no  contract,  although  there  was  an  intention 
to  contract,  175. 
effect  of  delivery  to  a  carrier.     See  Careier.     Delivery. 
fraud,  effect  of  on  intention  to  pass  the  property,  174. 
buyer  may  a.gree  to  pay  for  property  whether  it  has  passed  or 

not,  296,  420. 
buyer's  right  of,  is  not  destroyed  by  his  being  in  default,  493. 

nor,  it  seems,  by  stoppage  in  transitu,  495,  517, 

521. 
but   it   seems   to  be  defeasible  by  a  power  of 
resale,  500. 
right  of,  transferred  by  a  sale  without  delivery,  and  without  pay- 
ment, 151,  182,  266,  282. 

but  till  delivery  or  payment,  the  right  of  property  is  not 
absolute,  151. 
risk  is  no  test  of,  268. 
the  buyer  may  assign  his  right  of  property  in  an  undivided 

quantity,  134,  135. 

and  may  by  indorsing  a  bill  of  lading  render  such  an  assign- 
ment indefeasible,  417.     See  Bill  of  Lading. 
Election  to  appropriate  goods  to  the  contract, 
exercise  of  right  of,  136,  137,  141. 
despatching  goods  to  the  buyer,  139. 
packing  the  goods,  139. 
filling  bottles  and  weighing,  142. 
putting  the  goods  into  the  buyer's  sacks,  142,  170. 
putting  the  goods  on  board  ship,  1_42. 

T  T 
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FROVERTY— continued. 

■where  the  trucks,  passed  off  seller's  premises  on  to  railway  com- 
pany's line,  144. 
where   the   warehouseman   set  apart   the  goods  for  the  buyer, 
144. 
Property  passes  without  delivery  by  English  law,  129,  133,  134, 
151,  182,  265,  282. 
but  by  delivery  only  in  Roman  law,  267. 
but  not  until  the  goods  are  made  specific,  132. 

or  fit  for  delivery,  184. 
where  goods  are  put  on  board  buyer's  own  ship,  142,  158,  162, 

165,  169,  170,  379,  386,  387. 
by  delivery  to  a  carrier,  18,  138,  147,  257,  269. 

but  not  always,  18,  149,  et  seq. 
on  determination  of  an  election,  136,  141. 
but  not  where  it  is  a  sale  of  an  undivided  part  of  a  larger  bulk, 

133, 
nor  where  there  is  a  mere  coven9,nt  to  assign  after-acquired  goods, 

145. 
nor  where  carrier  agrees  to  hold  the  goods  as  bailee  of  the  seller, 

150,  151,  349,  411,  412.     See  Capacity. 
passing  of  the  property  may  be  conditional,  181.     See  Conditions 

Prbcbdent. 
contract  of  sale,  is  prima  facie  a  contract  to  pass  the  property 

at  once,  153,  181,  183. 
effect  of  fraud  on  the  passing  of  the,  173. 
effect  of  mistake  on  the  passing  of  the,  175. 
payment  by  instalments,  effect  of,  on,  195,  et  seq.     See  Instal- 
ments. 
it  is  the  seller's  interest  to  pass  the  property  where  there  is 
no  carrier,  150. 

but  otherwise  where  there  is  a  carrier,  150. 
seller  may  prevent  delivery  to  the  carrier  operating  to  pass 
the  property  by  taking  the  bill  of  lading  in  his  own  name, 
151,  215. 
Bill  of  lading,  what  it  is,  421. 

seller  has  no  power  to  vary  the  consignment,  153,  157. 
cases  on  the  effect  of  the  form  of  the  bill  of  lading  on  the 

passing  of  the  property,  154 — 173. 
form  of,  is  not  conclusive,  167,  168,  169. 
but  no  property  is  transferred  by  the  mere  indorsement  of 
a  bill  of  lading,  422,  423. 
where  the  property  lias  passed  buyer  must  accept,  534,  539. 
where  it  has  not  passed  buyer  may  refuse  to  accept,  539. 
effect  of  an  action  at  law  on,  173. 

PURCHASER.     See  Buyer. 
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Q- 

QUALITY    AND  COXDITIOX, 
conditions  precedent  as  to,  218. 
breach  as  to,  555. 

QUANTITY, 

conditions  precedent  as  to,  233. 

R. 

RATIFICATION,  90,  109,  111,  114,  li>5.      See  also  Brokers. 

READY  AND    WILLING, 

to  tender,  pleading,  127,  487,  523. 

READY    MONEY, 

sale  for,  181,  182.     See  Credit. 

"  REASONABLE    TIME," 

meaning  of,  245,  246,  247. 
return  of  goods  within  a,  543. 

RECEIPT,   UNDER   SALE   OF   GOODS  ACT,  s.  4,  18,  26,  et  seq. 

RECOVERY  BACK, 

of  money  paid,  188,  190,194,  256,  5  32,  546. 

REFUSAL, 

by  buyer  to  take  away  the  goods,  501. 

to  accept,  534,  539,  540,  543,  547. 

to  perform,  before  time  for  performing  may  be  considered  as  a 

breach,  523. 
to  accept  contract  made  by  a  broker,  114. 

wrongful  refusal  to  deliver,  152,  339,  362,  373,  374,  398,  406, 
407,  420. 

RE-INDORSEMENT   OF  A   BILL   OF    LADING, 
effect  of,  422,  n. 

REM,   RIGHTS    TN,  266. 

REMEDIES   FOR  BREACH  OF  CONTRACT.    See  also  Stoppage 
IN  Transitu.     Damages.    Interest. 

of  the  seller's  rights  over  the  goods  whilst  still  in  possession, 
481. 
they  arise  when  the  buyer  is   in  default  or  is  insolvent, 

481. 
they  are  greater  than  a  mere  lien,  482. 

T    T    2 
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REMEDIES  FOR  BREACH  OF  CONTRACT— contintwd. 

but  do  not  entitle  him  to  rescind,   482,  495.       See  Resale 

and  Rescission  below. 
they  probably  entitle  him  to  hold  the  goods  as  a  security, 
and  to  resell  in  certain  cases,  482,  495. 
those  rights  given  by  the  contract,  483. 
as  to  the  property,  486. 

they  depend  upon  whether  the  duty  of  one  party  is 
dependent  upon  the  prior  performance  of  something 
by  the  other  party,  483. 
when  covenants  are  independent,  485. 
as  to  the  possession,  487. 

where  the  price  is  to  be  paid  before  delivery,  487. 
where  the  price  is  to  be  paid  after  delivery,  487. 
where  both  the  acts  are  to  be  done  at  the  same  time, 

487. 
where  credit  has  been  given,  488. 
those  rights  not  given  by  the  contract,  488. 
originated  in  custom,  489. 
they  exceed  a  lien,  490. 
and  come  into  operation  on  insolvency  although  credit  was 

given,  490. 
and  after  the  expiration  of  the  credit,  490,  494. 
and  although  a  portion  of  the  purchase-money  has  been 

paid,  491. 
and  on  buyer's  default  or  insolvency,  although  a  sub- sale 

may  have  been  made,  492. 
where  the  buyer  failed  to  perform  a  condition  precedent  to 
hisrighttothepossession,e.gf.,to  give  a  banker's  draft,  492. 
where  the  buyer  failed  to  pay  the  price,  493. 
where  the  buyer  had  made  part  payment  in  bills  and  was 

insolvent,  494. 
the  seller  may  retain  the  goods  under  the  same  circum- 
stances as  he  might  stop  them  in  transitu,  494. 
reputed  ownership,  rights  of  the  seller's  trustee  under  the  Bank- 
ruptcy Laws,  495. 
fraudulent  sale,  rights  of  seller's  creditors  under  the  Statute  of 

Elizabeth,  496. 
apparent   possession,  rights  of  seller's  creditors  under  Bills  of 

Sale  Acts,  497,  n. 
resale  and  rescission, 

resale  does  not  operate  as  an  election  to  rescind,  499,  500, 

504,  505,  506. 
rescission,  effect  of  as  to  money  paid,  499. 

as  to  the  price  of  goods  delivered,  508. 
where  the  buyer  became  bankrupt,  491. 


INDEX.  645 

EEMEDIES  FOR  BREACH  OF  CONTR^CT-conlinued. 

where  the  buyer  was  in  default  as  to  a  portion  of  the  price, 
493. 

where  a  power  to  resell  was  expressly  reserved,  500. 

where  the  seller  refused  to  deliver  by  mistake,  believing 
himself  to  be  selling  to  an  insolvent  buyer,  501. 

where  the  buyer  was  in  default  in  not  taking  the  goods 
away,  501. 

of  perishable  articles,  504. 

where  the  buyer  was  not  in  default,  and  the  seller  resold, 
505. 

where  the  buyer  was  in  default  in  payment,  the  seller 
resold,  and  the  firet  buyer  subsequently  paid  the 
price,  506. 

where  the  contract  was  to  deliver  or  pay  by  instalments, 
and  either  party  was  in  default,  507. 

the  contract  can  be  rescinded  only  where  both  parties  wish 
to  rescind,  508,  511,513. 

evidence  on  which  one  party  is  justified  in  concluding 
that  the  other  wishes  to  rescind,   508,    511,   514, 
515. 
where  the  seller  re-takes  possession,  508. 
where    another   contract    has   been   substituted,   119, 
120. 

no  distinction  between  a  failure  to  deliver  the  first  or  any 
subsequent  instalment,  508. 

stoppage  in  transitu  does  not  amount  to  a  rescission,  517. 

where  the  buyer  refused  to  pay  for  each  instalment  on 
delivery,  508. 

where  the  seller  failed  to  deliver  the  first  instalment,  509. 

where  the  buyer  refused  to  send  for  the  remaining  instal- 
ments as  the  first  were  not  according  to  contract,  509. 

where  the  seller  refused  to  deliver  any  further  instal- 
ments as  the  buyer  had  not  punctually  taken  away  the 
first,  509,  510. 

where  the  buyer  became  insolvent  after  the  delivery  of 
several  instalments,  and  the  seller  then  demanded  cash 
on  delivery,  510. 

where  the  buyers  became  insolvent  and  after  a  long  delay 
demanded  delivery,  511,  515. 

where  the  buyer  became  insolvent,  and  the  seller  resold  the 
goods  at  a  loss,  and  claimed  on  the  estate,  512. 

where  the  seller  was  late  in  the  delivery  of  the  first  instal- 
ment, and  the  buyer  refused  to  pay,  but  did  subsequently 
pay,  and  the  seller  refused  to  deliver  auy  further  instal- 
ments, 513. 
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EEMEDIES  FOR  BREACH  OF  CONTRACT— continued. 

where    the    buyer  refused    to    accept  the  first  instalment 
merely  ou  the  ground  that  he  feared  the  second  would 
not  be  shipped  in  time,  515. 
where  the  seller  failed  to  deliver  punctually  from  causes 

beyond  his  control,  515. 
where  the  buyer  requested  the  seller  to  postpone  delivery  of 
the  first  instalment,  and  the  seller  then  refused  to  deliver 
any,  515. 
stoppage  in  transitu  does  not  amount  to  a  rescission,  517. 
where  the  seller  who  had  contracted  to  put  a  cargo  onboard 
the   buyer's  ship,  refused  to  do  so  on  hearing  of  the 
buyer's  insolvency,  518. 
where  the  goods  were  sent  in  two  parcels  and  one  only  was 
stopped,  520. 
other  remedies  of  the  parties,  521. 

effect  of  a  condition  precedent  express  or  implied  on  the  rights 
of  the  parties,  522. 

where  delivery  is  impossible  by  reason  of  the  goods 

having  perished,  522,  523. 
where  performance  has  been  made  impossible,  or  has 
been   waived,  by  the  party  wishing  to  rely  on   it, 
523. 
the  parties  may  agree  that  a  condition  shall  not  be  a 
condition   precedent  which   otherwise    would   have 
been  one,  526. 
where  either  party  refuses  to  perform  before  the  time 
for  performance  has  arrived,  the  other,  may  elect  to 
consider  the  refusal  as  a  breach,  and   is   relieved 
from  the  performance  of  any  conditions  precedent, 
523. 
there  may  be  a  condition  precedent  without  any  under- 
taking that  it  shall  happen,  527. 
it  is  for  the  person  wishing  to  avail  himself  of  the  condition 
precedent  to  show  that  it  has  happened,  529 — 531. 
where  the  seller  does  not  tender  the  goods,  530. 
specific  performance,  530. 

Mercantile  Law  Amendment  Act  of  1856.  ..530. 
an  action  for  damages  for  not  delivering  is  the  usual  remedy 

of  the  parties,  530,  531. 
recovery  back  of  money  paid,  188,  190,  194,  256,  532,  545, 
546. 
where  the  seller  does  tender  the  goods,  534. 

if  the   property   has   passed   the  buyer  cannot  refuse  to 
accept,  nor  return  the  goods  if  he  has  accepted,  534. 
even  if  not  according  to  sample,  535. 
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REMEDIES  FOK  BREACH  OP  GONTRAGT-continued. 

the  buyers  may  bring  an  action  for  breaoh  of  warranty, 

536. 
an  action  may  be  brought  after  long  delay,  536. 
sale  with  all  faults,  537. 

no  allowance  to  be  made  for  any  defects,  537. 
it  is  a  question  for  the  jury  whether  there  was  a  war- 
ranty or  a  mere  commendation,  537. 
or  the  buyer  may  set-off  his  damage  against  the  price 
when  sued  for  the  price,  536,  538. 
if  the  property  has  not  passed,  the  buyer  may  return  the 
goods,  or  refuse  to  accept  them,  539. 

if  he  does   accept,  he  may  still  bring  his  action  for 

breach  of  warranty,  540. 
the  buyer  cannot  return  the  portion  delivered,  after 

the  time  for  delivering  the  whole  has  expired,  540. 
if  the  goods  were  ear  marked,  that  is  identified  as  the 
subject  of  the  sale,  at  the  time  of  the  sale,  the  buyer 
must  accept  them,  540. 
warranty,  definition  of,  541. 
if  the  buyer  elects  to  return  the  goods,  he  must  do  so 

in  a  reasonable  time,  543. 
and  in  the  same  condition  as  he  received  them,  543. 
the  remedies  of  the  parties  are  mutual,  where  the  buyer  is  not 

bound  to  accept  the  seller  is  not  bound  to  deliver,  547. 
damages,  what  are,  and  how  measured,  549.     See  Damages. 
interest,  575. 

REMITTANCES.     See  Equitable  Interests  and  Assignments. 

RENT, 

payment  of,  366,  367,  368,  372.     See  also  Constructive  Pos- 
session. 

REPRESENTATION.     See  Warranty.     Estoppel.     Remedies. 

REPUDIATING  THE  CONTRACT, 

letter  written  for  the   purpose,  is  a  good   memorandum  under 
s.  4  of  the  Sale  of  Goods  Act,  67. 

REPUTED    OWNERSHIP,  495,  497,  n. 

JiSS  PERIT  DOMINO,   193,  268. 
Scotch  law,  270. 

RESALE.     See  Remedies. 

does  not  operate  as  a  rescission,  499,  500,  504,  505,  506. 
power  to  resell  reserved,  500. 
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EESCISSION.     See  Remedies,  508,  511,  513. 

RESERVATION 

of  the^Ms  disponendi,  151. 
of  power  to  resell,  502. 

RETAKING   POSSESSION, 
of  goods  by  seller,  508. 

RETURN, 

of  goods  sent  on  approval  must  be  in  a  reasonable  time,  543. 
of  broker's  note,  right  to,  114,  115. 

REVENDICATION,  342,  412. 

REVENUE   LAWS, 

compliance  with,  263. 

REVOCATION.    See  Countermand.    Authority.    Factors.    Agent. 

"RIGHT   DELIVERY,"  ON, 

freight  to  be  paid,  meaning  of,  259. 

RIGHTS.     See  Remedies. 
equitable,  270. 

in  equity,  not  the  same  as  an  equitable  interest,  324. 
in  rem,  266. 
in  personam,  266. 

RISK, 

no  test  of  property,  193,  268,  279,  526,  527. 
Scotch  law,  270. 

ROMAN   LAW,  265. 

RULE   IN    EX  PARTE    WARING,  297,  330. 

RULES 

for  ascertaining  whether  the  parties  intended  the  property  to 
pass  where  they  have  not  expressed  their  intention,  184. 

RUNNING   ACCOUNT,  298,  et  seq.,  359. 

See  also  Equitable  Assignments  and  Interests. 

S. 
SALE.     See  also  Conditions  Precedent. 

definition  of,  Introduction,  ix.,  131,  n.,  282. 

and  bailment,  difference  between,  172,  173. 

on  approval,  149.     See  Sample. 

distinction  between  a,  and  a  promise  to  sell,  270. 

not  bond  fide,  Twyne's  Case,  496. 

induced  by  fraud,  173,  174. 
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SA  LE — continued. 

parties  do  not  contemplate  a,  until  the  specific  goods  are  agreed 

upon,  130,  132. 
is  prima  facie  a  sale  for  cash  on  delivery,  45,  46,  131,  181,  484. 
but  may  be  on  credit,  181,  490,  491,  492. 
the   parties  may  introduce  any  conditions  they  please,  130, 
181,  209,  210. 
transfers  the  property  without  delivery,  129,  130,  136,  137, 
282. 
but  not  an  absolute  indefeasible  property,  340. , 
a  second  sale  by  a  buyer  not  in  possession  transfers  no  more 

property  than  he  had  himself,  418. 
unless  there  was  an  assignment  of  a  bill  of  lading,  417,  431. 
or  a  sale  in  market  overt,  179,  497. 
or  a  sale  of  coins,  or  bills  of  exchange,  459. 
or  where  the  original  seller  has  clotlied  the  person  selling 
with  apparent  authority  to  sell,  474. 

SALE   OF   GOODS   ACT.     See  Statute  op  Feadds  and  Formali- 
ties. 
s.  1...130. 
s.  3. ..44. 

s.  4.     See  Formalitibs. 
s.  5. ..130,  323,  527. 
s.  6. ..252. 
s.  7. ..252. 
s.  8.. .65. 
s.  9. ..451. 

s.  10...217,  244,  251. 
s.  11. ..211. 
s.  12. ..181. 
s.  13. ..230. 
s.  14. ..227,  231—233. 
s.  15. ..229. 
s.  16. ..132. 
s.  17. ..135. 

s.  18. ..136,  181,  185,  ■:09,  230. 
s.  19. ..151,  216. 
s.  20. ..252. 
s.  21... 204. 
s.  22. ..179. 
s.  23. ..179. 
s.  24. ..179. 
s.  25. ..465,  477. 
s.  27... 209,  526.. 
s.  28. ..218,  340,  487,  529. 
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SALE  OF  GOODS  ACT -continued. 
s.  29. ..246,  262. 
s.  30. ..233,  243. 
s.  31. ..242,  516. 
s.  32. ..147. 
s.  34. ..219,  220. 
s.  35. ..230,  545. 
H.  36... 545. 
s.  37. ..547. 

s.  38. ..348,  355,  356,  436,  481. 
s.  39. ..341,  347,  481,  510. 
s.  41... 33,  150,  363,  369,  490. 
s.  42. ..150,  370. 
s.  43. ..150,  349,  482. 
s.  44. ..341,  347. 

s.  45. ..379,  380,  395,  399,  402,  408. 
s.  46. ..415,  416,  417. 
s.  47. ..364,  417,  447,  47S. 
s.  48. ..498. 
s.  49. ..521,  526,  533. 
s.  50. ..522,  549,  553. 
s.  51.  ..522,  549,  554. 
s.  52. ..531. 

s.  53... 536,  556,  563,  564. 
s.  54. ..532,  576. 
s.  58. ..175. 
s.  62. ..0,  12,  16,  132,  233,  411. 

SALES   BY   AUCTION, 

are  within  the  Statute  of  Frauds  and  s.  4  of  the  Sale  of  Goods 

Act,  3. 
conditions  of  sale  must  be  referred  to,  48. 

SAMPLE, 

acceptance  by,  within  s.  4  of  the  Sale  of  Goods  Act,  19. 
containing  a  hidden  defect,  226. 
sale  by,  209,  218,  535,  540,  543. 

where  the  sample  was  not  in  fact  a  sample  of  that  which 
the  buyer  had  contracted  to  buy,  220,  222,  224,  225. 
sale  on  approval,  149. 
See  also  Inspbotion. 

"  SAY," 

meaning  of,  235,  n 

"SAY    ABOUT," 

meaning  of,  235,  n. 
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"  -SAY  NOT  LESS  THAN," 
nieauiug  of,  235,  u. 

SCOTCH   LAW, 

risk  no  test  of  property,  247. 
SELLER 

of  goods  may  hold  theiu  as  agent  for  buyer,  27,  361,  362. 

■where  he  holds  them  as  bailee  of  a  sub-buyer,  364. 

where  seller  and  buyer  repudiate  the  goods,  397. 

where  he  is  also  a  warehouseman,  367,  368. 

retaking  possession  of  goods  is  not  evidence    of  intention   to 

rescind,  508. 
where  he  does  not  tender  the  goods,  531 — 534. 
where  he  does  tender  the  goods,  534 — 547. 
See   also   CAPACiTr,    Remedies,  Stoppage    in  Transitu,  De- 
livery. 

SET-OFF, 

action  for  damages  or,  536,  538.     See  Remedies. 
in  contracts  made  by  agents  acting  as  principals,  92. 

SHIP,  SALE  OF,  195,  et  seq.,  335,  537,  563,  567. 

delivery  on  board  the  buyer's  own,  U2,  164,  16.5,  379,  380,  386. 

See  Delivery. 
on  arrival  of  a  certain,  244. 
name  of,  to  be  declared,  245.     See  Conditions  Precedent  as  to 

Time. 

SHIPMENT, 

within  a  certain  time,  248,  249.     See  Conditions  Precedent  as 
TO  Time. 

SIGN, 

agent  to,  under  s.  4  of  the  Sale  of  Goods  Act,  70. 

SIGNATURE, 

what  is  a,  within  s.  4  of  the  Sale  of  Goods  Act,  70. 

SILENCE, 

evidence  of  acquiescence,  372,  374. 

SMALL  CARGO, 

meaning  of,  242. 

SPECIFIC  PERFORMANCE, 
Roman  law,  283. 
Mercantile  Law  Amendment  Act,  1856... 530. 

STAKEHOLDER,  296. 

STAMP  ACT, 

exemption  under,  7. 
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STATUTE, 

compliance  with  a,  condition  precedent,  263. 

STATUTES, 

13  Eliz.  c.  5  (Void  Assignments),  496. 

29  Car.  11.  c.   3,  ss.   4,   17   (Statute  of  Frauds),    1.     See  also 

Formalities. 
6  Anne,  c.  16  (Brokers),  85. 
57  Geo.  III.  c.  60  (Brokers),  85. 
6  Geo.  IV.  c.  94,  s.  2  (Factors),  463,  n. 
s.  4         „  463,  n. 

9  Geo.  IV.  c.  14,  s.  7  (Lord  Tenterden's  Act),  5. 
3  &  4  Will.  IV.  c.  42,  s.  28  (Interest  when  recoverable),  578. 
5  &  6  Vict.  c.  39,  s.  1  (Factors),  463,  464,  465. 
13  &  14  Vict.  c.  21,  s.  4  (meaning  of  word  "month"),  251,  n. 
15  &  16  Vict.  c.  76,  s.  3  (Common  Law  Procedure  Act),  531. 

18  k  19  Vict.  c.  3,  s.  1  (Bills  of  Lading  Act,  1855),  422,  581. 

19  &  20  Vict.  c.  97,  s.  2  (Mercantile  Law  Amendment  Act,  1856  : 

Specific  Performance),  530. 
s.  5  (Mercantile  Law  Amendment  Act,  1856  ; 
stoppage   in   transitu    by  a  surety  for 
an  insolvent  buyer),  354. 
33  k  34  Vict.  c.  60  (London  Brokers  Relief  Act,  1870),  85. 
36  &  37  Vict.  c.  66,  s.  25,  sub-s.  6  (Judicature  Act,   1873  ;  As- 
signment of  a  debt),  294. 
40  &  41  Vict.  c.  39,  s.  2  Factors  Amendment  Act,  1877),  464. 
s.  3  „  „  460, 

472. 
s.  4  „  „  464. 

52  &  53  Vict.  c.  45  (Factors  Act,  1889),  582. 
56  k  57  Vict.  c.  71  (Sale  of  Goods  Act),  586. 

STIPULATIONS.     See  also  Conditions  Precedent. 
when  independent,  483,  506. 

STOPPAGE  IN  TRANSITU,  339—446. 
generally,  339. 

history  and  origin  of,  339 — 346. 

the  buyer's  right  to  the  possession  is  only  a  prima  facie  one, 

340. 
summary  of  points  established  by  the  cases,  348. 
it  is  a  right  which  can  be  exercised  only  by  a  seller  or  his  agent, 
348. 
where  the  seller  consigns  jointly  to  himself  and  a  consignee, 
351,  391. 
where  the  property  has  not  passed  to  the  seller,  352. 
agent  who  stops  must  be  an  agent  at  the  time  of  stoppage,  353. 
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STOPPAGE  IN  TRANSITU—continued. 

whether    ths    surety   for   an   insolvent    buyer   has   the   right, 

354. 
it  can  be  exercised  only  while  the  seller  is  unpaid,  wholly  or 
partially,  354. 

where  the  seller  has  been  partially  paid,  354. 

where  credit  has  been  given,  355. 

where  payment  has  been  made  by  bills  and  they  have  been 
negotiated,  355. 

where  bills  were  not  due  at  the  time  of  stoppage,  356. 

where  the  seller  is  not  liable  on  the  bill  he  is  paid, 
359. 

where  the  seller  has  taken  the  acceptance  of  a  third  person, 
360. 

where  the  stopped  consignment  is  in  return  for  goods  con- 
signed to  the  seller,  357. 

where  there  is  a  running  account,  359. 
must  be  exercised  whilst  the  goods  are  in  transitu,  361 — 411. 

possession,  meaning  of  the  word  in  this  place,  361. 

when  the  seller's  possession  ends  and  the  buyer's  begins 
when  there  is  no  transitus,  363. 

such  cases  not  really  cases  of  stoppage  in  transitu,  363. 

where  the  seller  holds  as  agent  for  the  buyer,  or  for  a  sub- 
buyer,  362. 

transitus,  meaning  of  the  term,  378. 

the  goods  must  be  in  the  hands  of  an  agent  to  forward,  379, 
383. 

termination  of  the  transitus,  379. 

where  goods  are  delivered  on  board  ship,  379. 

where  the  buyer  sends  a  ship  chartered  by  himself,  380, 
386. 

transitus  is  at  end  when  they  are  in  the  hands  of  a  carrier 
waiting  orders  to  forward  them  to  some  ulterior  destina- 
tion,  382. 

where  the  delivery  is  f.o.b.,  392. 

on  whom  the  notice  to  stop  must  be  served,  392,  415. 

where  the  carrier   acts  as  a  warehouseman  also,  395. 

when  the  carrier  consents  to  hold  them  as  bailee  of  the 
buyer,  394. 

where  both  the  seller  and  buyer  repudiated   the  goods, 

397. 
where  the  holder  refused  to  give  possession  to  the  buyer, 

398 
where    the    buyer's    agent   touched    the    goods,    and   the 
captain  promised    to  deliver   when   satisfied   about  the 
freight,  399. 
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STOPPAGE  IN  TRANSITU— continued. 

where  the  ship's  brokers  gave  an  "  overside  "  order  for  the 
delivery  of  the  cargo,  402. 

where  the  buyer  takes  possession  of  part  of  the  goods,  402. 

tlie  termination  of  the  transitus  may  be  anticipated,  40.3, 
408. 

where  the  goods  which  have  been  shipped  were  relanded  by 
order  of  the  buyer,  406. 

where  the  carrier  wrongfully  refused  to  give  possession  to 
the  consignee,  407. 
can  be  exercised  only  when  the  buyer  is  insolvent,  411. 

not  necessarily  bankrupt,  413. 

carrier  obeys  stoppage  in  transitu  at  his  peril  if  the  buyer  be 
in  fact  solvent,  413. 

insolvency,  meaning  of,  413,  n. 
must  be  on  behalf  of  the  seller  with  an  intention  to  exercise  the 
power  as  of  right,  414. 

taking  actual  possession  of  the  goods  is  not  necessarily  a 
stoppage  in  transitu,  414. 

notice  to  stop  given  to  holder  of  the  goods  is  sufficient,  with- 
out taking  actual  possession,  392,  415. 

but  such  notice  must  be  given  to  the  person  having  im- 
mediate custody  of  the  goods,  416. 

or  to  a  principal  in  time  to  communicate  with  the  servant 
who  has  the  custody,  416. 
the  right  may  be  defeated  by  the  assignment  of  the  bill  of  lading 
bond  fide  for  a  valuable  consideration,  417 — 446. 

bill  of  lading  is  a  contract  between  the  shipper  and  ship- 
owner, 421. 

Bills  of  Lading  Act,  188.5,  makes  the  indorsee  a  party  to  the 
contract,  422. 

effect  of  assignment  of  a  bill  of  lading  on  the  property  is  the 
same  as  a  delivery  of  the  goods  themselves  in  the  same 
circumstances,  423,  424. 

intention  to  assign  an  interest  in  the  goods  is  necessary,  as 
well  as  merely  in  the  bill  of  lading,  423,  424. 

past  consideration,  assignment  for  a,  438. 

pledge  of  bill  of  lading,  439. 

the  seller  can  only  stop  the  equity  of  redemption,  439. 

the  indorsement  must  be  in  good  faith,  441. 

is  unaffected  by  any  equity  between  seller  and  indorser 
of  which  the  indorsee  has  not  notice,  443. 

notice  to  the  indorsee  or  pledgee  that  the  goods  have  not 
been  paid  for  does  not  affect  his  title,  441,  442. 

rights  of  successive  pledgees,  442. 
See  Dock  Warrants.     Delivery  Orders. 
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SUB-BUYER, 

has  no  greater  rights  than  the  first  buyer  had  unless  there  be 

an  assignment  of  a  document  of  title,  135,  166,  418,  419,  424. 
where  a  portion  of  the  goods  have  been  delivered  to,  370,  419. 

See  also  Possession. 
where  seller  enters  sub-buyer's  name  in  his  books,  receives  rent, 

&c.,  365—378. 

SUBSALE.     See  Buyer.     Sub-Buyer. 

SUBSEQUENT   APPROPRIATION,  136. 

SUBSTITUTED   CONTRACT,  120. 

a  request  by  one  party  to  postpone  delivery  is  not  evidence  of  a 

121. 
is  evidence  of  intention  to  rescind  the  earlier  contract,  124. 

SURETY,  313. 

for  an  insolvent  buyer,  stoppage  in  transitu  by,  354. 
Mercantile  Law  Amendment  Act,  354. 

T. 
TAKE  AWAY, 

failure  to.     See  Remedies. 

TAKING  POSSESSION  OF  PART  OF  GOODS,  372,  399,  400,  401. 
See  Deliveey. 

TELEGRAM, 

a  sufficient  memorandum  to  satisfy  s.  4  of  the  Sale  of  Goods  Act, 
68. 

TENDER, 

effect    of,    by    buyer    in    default     before     resale,    493.      See 

Remedies. 
of  goods,  a  condition  precedent  to  the  right  to  payment,  522. 

TENTERDEN'S  ACT,  LORD,  5. 

TIME, 

conditions  precedent  as  to,  244. 

on  arrival  of  a  vessel  not  later  than  a  certain  day,  244. 

name  of  vessel  to  be  declared,  244. 

payment  on  receipt  of  shipping  documents,  245. 

delivery  within  the  last  fourteen  days  of  March,  246. 

to-morrow,  246. 

directly,  246. 

immediately,  246. 
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TIME — continued. 
forthwith,  246. 

payment  "  within  one  month,"  247. 
delivery  "April  17th,  complete  8th  May,"  248. 
shipment  within  a  certain  time,  248. 
month,  251. 
See  Damages. 

"  TO-MOREOW," 
meaning  of,  246. 

TORT  AND  CONTRACT, 

damages  in,  the  same,  533. 

TRANSFER  IN  WAREHOUSEMAN'S  BOOK,  143,  365,  et  seq. 

TRUSTEE  IN  BANKRUPTCY, 

positions   of,  a   buyer   for    value    and    an    execution    creditor 
contrasted,  497,  n. 

TRUST  FUNDS,  FOLLOWING,  292. 

TRUSTS, 

deposit  of  goods  on,  292,  293.     See  Equitable  Assignments. 


VALUE. 

positions  of  a  buyer  for,  an  execution  creditor  and  a  trustee  in 
bankruptcy  contrasted,  497,  n. 

VARYING  THE  CONSIGNMENT,  153,  157,  158,  413. 

VENDEE.     See  Buybe. 

VENDOR.     See  Sbllbe. 

VOID  SALE, 

Twynes  Case,  496. 

parties  not  ad  idem,  111,  175,  176. 


W. 

WAIVER, 

of  performance,  of  condition  precedent,  212,  261,  523, 

WAREHOUSE  RENT, 
receipt  of,  365,  et  seq. 
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WAREHOUSEMAN, 

acting  also  as  factor,  469. 

also  a  carrier,  395. 

where  seller  is  also  a,  32,  368,  369. 

estoppel  of,  203—208. 

where  the  seller  agrees  to  hold  the  goods  as  bailee  of  the  buyer, 
362. 

where  the  seller,  who  was  also  a  warehouseman,  accepted  ware- 
house rent,  365,  366,  368. 

where  he  gave  the  buyer  a  note  stating  that  he  held  the  goods 
to  his  order,  367,  368. 

where  the  goods  are  in  the  hands  of  a  warehouseman,  and  the 
seller  gives  the  buyer  authority  to  take  possession,  369. 

where  he  wrongfully  refuses  to  hold  for  the  buyer,  373,  39S. 

where  he  is  not  authorized  to  give  possession  until  after  the 
performance  of  some  act,  375. 

where  he  transferred  the  goods  in  his  books,  143. 

WARING,  EX  PARTE, 
rule  in,  296,  297,  330. 

WARRANTY, 

what  it  is,  540,  541. 

a  condition  precedent  may  cease  to  be  such,  and  may  become  a, 

213,  540. 
distinction  between  a,  and  a  condition  precedent,  213,  222,  540. 
it  is  for  the  judge  to  decide  whether  a  term  of  the  contract  is  a 

condition  precedent,  or  a  mere  warranty,  211. 

WEIGHING, 

a  condition  precedent  to  the  passing  of  the  property,  184. 

WHARFINGER, 

where  he  weighs  goods  at  the  I'equest  of  the  vendee,  374. 

WHARFINGERS'  RECEIPTS,  447. 
See  also  Delivery  Orders. 

"WITH  ALL  FAULTS," 
meaning  of,  537. 

WORK  AND  LABOUR  OR  GOODS  SOLD, 

distinction  between,  16,  196,  197. 
WRONGFUL    REFUSAL  TO    DELIVER,  153,  339,  361,  362,  373, 
398,  407,  420. 

THE  END. 
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INDEX  TO  CANADIAN  NOTES. 
A. 

ADVANCES  BY  PURCHASER,   effect   on  property,   179j 

AGENT  SELLING    FOR    SEPARATE    PARTIES    AT    LUMP 
SUM,  579k 

APPROPRIATION    TO    PASS    PROPERTY,    179o 

ASSENT    TO    APPROPRIATION,  WHEN   NECESSARY,   179e 

ATTORNMENT,  WHEN  NECESSARY  TO  PASS  PROPERTY, 
179o 

B. 

BILL,  agreement  to  pay  by,  579p  <       [ 

BILL  OF  LADING,  to  vendor's  order,  when  it  reserves  property, 
1790 

surrender  of,  to  secure  inspection,  effect  of,  179s 
unindorsed,  effect  of,  179t 

C. 

CAR  LOAD,  meaning  of,  579i 

COMMISSION  ON  SALE,  when  earned,  5791 

COMPLETION  NOT  ALWAYS  NECESSARY  TO  PASS  PRO- 
PERTY, 263d 

CONDITION  AS  TO  INSPECTOR  TO  BE  AGREED  ON,  263tt 

CONDITION  AS  TO  PASSING  PROPERTY  IS  FOR  JURY,  263« 

CONDITION  TO  BE  SUBJECT  TO  CULLING,  263ss 

CONDITIONS  AND  WARRANTIES,  263;f 

CONSIGNMENT,  mode  of,  material,  263a; 

CONSTRUCTION  OF  AGREEMENT  AS.  TO  PAYMENT,  263g 

CONSTRUCTION  OF  CONTRACT,  579/j 

CREDIT  WITH  APPROVED  NOTES,  agreement  for,  579o,  579p 
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CROSS  ACTION  ON  WARRANTY,  263w 

D. 

DAMAGES,  where  title  fails,  579a 

affected  by  notice  of  special  purpose,  579d 

for  refusal  to  accept  timely  delivery,  579/ 

for  refusal  to  accept  transfer,  579^ 

governed  by  market  price,  579c 

may  exceed  price,  579e 

reduced  for  non-compliance  with  warranty,  5796 

DELIVERY,  place  of,  263w 

purchaser  must  accept  timely,  579/' 

when  not  personal  requires  notiflcatiotl,   579? 

DEMAND,  necessary  on  agreement  to  pay  in  goods  as  desired,  579» 

DEPOSIT,  recovered  where  wrongful  sale,  57Qf 

DESCRIPTION,  damage  from  goods  not  answering,  263r>- 

goods  sold  by,  263oo,  263pp 

implied  warranty  to  comply,  not  excluded  by  ex- 
press warranty,  263^5 

DESTINATION,  change  of,  expense  falls  on  party  causing,  263a; 

moveable  becoming  immoveable  by,  179Z 

DETERIORATION  IN  TRANSIT,  who  bears  loss,  263oa 

E. 

ESTOPPEL,  property  by,  26366 

F. 

FACTOR,  assignee  of,  rights  of,  579k 

FRAUDS,  STATUTE  OF, 

acceptance  to  satisfy,  39a 

by  offer  to  resell,  39a 

letter  repudiating  obligation,  may  be,  816 

sale  of  part  is  evidence  of,  39b 

by  taking  samples,  39d 

writing  letter  referring  to  goods,  39e 
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FRAUDS,  STATUTE  OF.— Continued. 

refused,  no  property  passes,  179 j 

a  question  for  jury,  39e 

and  receipt,  validates   whole  contract  for  sale  and 

return,  39/ 
proved  by  oral  evidence,  39f 
agreement  of  insolvent  to  hold,  16e 
building,  contract  for,  16^ 
fixtures,  16c 

expense  of  removal  of,  16c 
fructus  industriales,  16c 
fructus  naturdles,  16a 
grain  stored  in  elevator,  16ft 
growing  crops,  16a 

lien,  is  retention  consistent  with  actual  receipt?   39£r 
memorandum  to  satisfy,  81a 

in   conflict   with   agreement,  81a 
must  indicate  parties,  81d 
parol  evidence  to  destroy,  81a 
parol  evidence  to  explain,  81c 
presumption  as  to  contents  where  withheld,   81b 
requires  signature,  81a 
non-compliance  does  not  render  contract  invalid,  39^' 
Quebec  law  as  to  standing  timber,  16b 
sale  distinguished  from  work  and  labor,  16/ 

from  bailment,  IQg 
sheriff,  sale  by,  16e 
stamp  mill,  16d 
timber,  standing,  16a,  16b 
when  necessary  to  plead,  39/i; 

FREE  ON  BOARD,  meaning  of  phrase,  263dd 

0. 

GLANDERED  HORSE,  sale  of,  2633? 

GOODS  SOLD,  action  for  a  breach  of  agreement  for  payment  in 
land,  579o 

GRAIN  STORED  IN  ELEVATOR,  contract  relating  to,  l&g 

I. 
IMPLIED  WARRANTY  NOT  EXCLUDED  BY  EXPRESS,  263gg 

INSPECTION,  place  of,  263e 

J. 
JUS  DISPONENDI,  reserved,  179o  et  seq. 
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L. 

LETTERS,  construction  of  contract  from,  n9h 
LIEN  ON  LAND,  agreement  for,  579i 

M. 
MERCHANTABLENESS,  warranty  implied,  263m 
MOVEABLE  BECOMING  INMOVEABLE,  179Z 

P. 
PAROL  EVIDENCE  TO  VARY  WRITING,  81f,  81g 

PART  PAYMENT,  does  not  entitle  purchaser  to  part  of  property, 
263m 

PARTNER,  authority  of  to  pledge  goods,  579j 

PASSING  OF  PROPERTY  DEPENDS  ON  INTENTION,  263a 
et  seq. 

PAYMENT,  a  condition  precedent  to  possession,  263p 

PAYMENT  AT  BANK,  meaning  of,  579™ 

PAYMENT  TO  THIRD  PARTY  AT  VENDOR'S  REQUEST,  263g 

POSSESSION  CANNOT  BE  CLAIMED  BEFORE  PAYMENT, 
263p 

PREVIOUS  ACTION,  recovery  in,  effect  of,  263m 

PRICE  AGREED  ON,  necessary  in  action  for  goods  bargained  and 
sold,  263d 

PROPERTY,  passing  of,  179a 

Q. 

QUANTUM  MERUIT,  on  acceptance  of  goods  inferior  to  deserip- 
^tion,  263?'r 

R. 

READINESS  FOR   DELIVERY,   not    always   necessary   to   pass 
property,  263d 

RECOVERY  ON  "WARRANTY,  does  it  prevent  setting  up  breach 
in  suit  for  price?  263m' 
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REJECTION,  right  of  not  lost  by  removal  of  goods,  263^ 
RES  JUDICATA,  579?? 

RES  PERIT  DOMINO,  rule  illustrated  and  qualified,  263r 
RESALE,  right  of,  547a 

resort  to  purchaser  after,  547a 

RESCISSION  BY  CONSENT  ON  PURCHASER'S  INSOLVEN- 
CY, 579to,  579w 

S. 

SALE  DISTINGUISHED  FROM  CONSIGNMENT  FOR  SALE, 
179/ 

SALE  DISTINGUISHED  FROM  MORTGAGE,  179h 

SALE  OR  RETURN,  263h 

SELECT,  right  to,  263t 

SHARES  IN  BOAT  TO  BE  BUILT,  179to 

SHIPPING,  duty  of  vendee  to  provide,  263ee 

STOPPAGE  IN  TRANSITU,  446a  et  seg. 

claim  by  assignee  of  bankrupt  after,  446e 
does  not  revest  property,  446a 
effect  of  a  ■wrongful  refusal  to  deliver,  446c 
justifiable  delay  distinguished,  446c 
goods  in  bonded  warehouse,  446e 
goods  in  custom  house  store,  446^ 
not  defeated  by  attachment,  446d 
sufficiency  of  notice,  446& 

SUBVENDEE,  entitled  to  demand  from  unpaid  vendor,  2636b 

T. 

TENDER  OF  GOODS  NOT  NECESSARY  WHERE  ACCEPT- 
ANCE REFUSED,  263t 

TITLE,  warranty  of,  when  implied,  263^ 

TRANSITUS  WHEN  ENDED,  446a  et  seq. 

TROVER,  demand  when  necessary,  263bb 
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TEOVER  FOE  GOODS  STOPPED  IN  TRANSITU,  446c 

V. 

VENDEE,  must  provide  shipping,  263ee 

VENDOR'S  REMEDY  WHEN  PROPERTY  RESERVED,  179« 

VERBAL  WARRANTY  ENFORCEABLE,  263pp 

W. 

WAREHOUSE  RECEIPT,  transfer  of,  179d 

WARRANTIES  AND  CONDITIONS,  263f 

"VJ'^ARRANTY,  action  for  breach  before  price  paid,  263mm 
may  be  on  bailment,  263mm 

parol  evidence  of,  prior  to  written  contract,  81  f 
prompt  notice  when  not  necessary,  263tt 

WARRANTY  OF  QUALITY  WITH  CONDITION  FOR  RETURN, 

263rt 

WARRANTY  OF  TITLE  IMPLIED  ON  SALE  OF  SPECIFIC 
GOODS,  263f 

WARRANTY,  VERBAL,    ENFORCEABLE,  263pp 

WEIGHING  NECESSARY  TO  PASS  PROPERTY,  when,  263a 

WHEAT  STORED  IN  ELEVATOR,  contract  relating  to,  16g 

WRONGDOER,  can  he  set  up  that  property  has  not  passed?  179m 
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